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Art. 226 (Jun) 107 D 


Arbitration Act (10 of 1940), S. 34 — 

“Before .......5. taking any other steps 

in the proceedings’ — Meaning of 
(Jan) 9 A 


—S. 34 — Scope — There must be a 
subsisting and binding arbitration agree- 
ment (Jan) 9B 
—S, 34 — Application under — Arbi- 
tration clause in partnership deed — 
Validity of deed of dissolution cannot 


be challenged in application under 
S. 34 (Dec) 255 
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5 (1) (d) and 5 (4) — Father Pak na- 
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Children born in Saudi Arabia coming 
to India on Pakistani passport — Child- 
ren acquire nationality of father 
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Civil Procedure Code (5 of 1908), S. 9 
— See Ibid, S. 20 (Jul) 126 A 


—-S. 11 — See (1) Hindu Marriage 
Act (1955), S. 13 (1) (b) 


(Feb) 48 D 
(2) Rajasthan Court of Wards Act 
(1951), S. 17 (Aug) 134 B 


——S, 20 — Condition in Order form 
that “any legal proceeding in respect of 
any matters, or claims or dispute on 


any account shall be instituted by pur- 


ehaser in Delhi Court alone” — Suit to 
recover price by the seller — Condition 
held did not oust jurisdiction of courts 
other than those which may have jur- 
isdiction (Feb) 42 A 


—S, 20 — Contract Act (1872), S. 28 
— Agreement between parties that one 
of the Courts having jurisdiction alone 
shall try dispute — Is enforceable. 
AIR 1975 Guj 72, held not good law 
in view of AIR 1971 SC 740 

(Feb) 42 B 
——Ss, 20 and 9 — Goods kept at 
place A in Rajasthan damaged by fire 
— Goods insured at A with company 
having head office at Bombay — Insu- 
rance policy containing condition that 
claim could be instituted in Delhi 
Court alone — Condition held was not 
binding on parties since Delhi Court 
had no jurisdiction — Since cause of 
action arose at A court at A could 
entertain claim (Jul) 126 A 


—S. 20 (b) — Goods kept at place A 
‘damaged by fire — Goods insured at 
A with companies B and C — Claim 


Civil P. C. (contd.} 
filed in Court at A — Court at A hav- 
ing jurisdiction against B to entertain 
claim but not against C — Court at 
A can grant leave under S. 20 (b) to 
file claim against C also 

(Jul) 126. B 


—Ss, 37, 38 and 39 — Decree grant- 
ed by District Judge, Jaipur —— Trans- 


fer of jurisdiction of Court — Execution 
application filed in Court to which local 
area was transferred — Executing 


Court held could entertain execution 
application without an order of transfer 


(Aug) 134 A 
—S. 38 — See Ibid, S. 37 

(Aug) 134 A 
—S. 39 — See Ibid, S. 37 

(Aug) 134 A 
—S. 100 — See also Ibid, S. 107 

(Aug) 139 A 
——S, 100 — Concurrent finding by 


the lower Courts that plaintiffs had 
established their right of pre-emption 
claimed .on the basis of Shafi-a-khalit 
— Finding of fact cannot be challeng- 
ed in ‘second appeal in the High Court 

(Jul) 116 B 


—Ss, 100-101 — Appellate Court re- 
versing finding of fact — Its finding 
not based on proper appraisal of evi- 


dence but based on conjectures and 
misreading of evidence — High Court 
will interfere in second appeal 

(Aug) 139 B 


—Ss. 107 and 100 and O. 41, Rules 
25, 27 (1) (aa) — High Court remand- 
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Refusal of trial Court to examine wit- 
nesses present in Court — Interference 
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Civil P. C. (conitd.) 

by High Court — Clear case of failure 
of justice or irreparable injury must 
be made out (Jul) 128 
——-0O. 1, R. 9 — See Motor Vehicles 


Act (1939), S. 64-A (Jun) 107 A 
——O, 1, R. 10 — See also Mahom- 
madan Law (Jul) 116 A 


—~—O. 1, R. 10 — Suit for declaration 
and possession — Application by third 
party claiming independent title apply- 
ing under O. 1, R. 10 to be joined as 
a party could not to be allowed as it 
would raise question foreign to the 
controversy in suit (Jan) 21 


——O. 6, Rr. 7 and 17 and O. 8, R. 9 
— Plaint allowed to be amended after 
filing of written statement — Addi- 


tional statement — Permission of Court 
under O. 6, R. 17 not necessary — 
Defendant cannot be confined to 


amended part of plaint only. AIR 1961 
Him Pra 46, Diss, (Jan) 4 
——O. 6, R. 17 — See Ibid, O. 6, R. 7 


(Jan) 4 
——O. 8, R. 2 — See Court-fees and 
Suits Valuations — Rajasthan Court- 
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S. 11 (Oct) 202 A 
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Act (1963), S. 16 (C) 
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Death of a partner — His legal re- 
` presentatives need not be joined as 
parties, AIR 1975 All 207, Dissented 
from (Apr) 69 





——O. 34, R. 7 — See Rajasthan Pub- 
lic Trusts Act (1959), S. 29 (Jan) 22 
O. 37, R. 3 — See also Ibid, S. 115 





(Nov) 220 C 
——O. 37, R. 3 — Application for leave 
to defend suit — Principles to be ob- 
served by Court while granting leave 
indicated (Nov) 220 A 
——O, 37, R. 3 — Application for leave 
to defend suit — Conditional order — 
If sustainable (Nov) 220 B 


——O. 37, R. 3 — Order refusing leave 
to defend suit or granting leave sub- 
ject to conditions — Reasons should 
be recorded in support of the order. 
AIR 1968 Guj 247 and AIR 1975 Bom 
128, Dissented from 
(Nov) 220 D 
——O, 39, R.1 — See 
(1) Hindu Marriage Act (1955), S. 9 


(Dec) 249 
(2) T. P. Act (1882), S. 66 

(Jul) 121 

——O. 41, R. 25 — See Ibid, S. 107 
(Aug) 139 A 
——O. 41, R. 27 (1) (a) — See Ibid, 
S. 107 (Aug) 139 A 
Commissions of Inquiry Act (60 of 1952) 
——5. 3 — See Constitution of India 
Art. 226 (Oct) 207 


Conduct of Election Rules (1961), R. 10 
— See Election Symbols (Reservation 
and Allotment) Order (1968) Para 18 
(Sep) 166 A 
Conjugal rights — Restitutation of — 
See Hindu Marriage Act (1955), S. 9 
Consu.ztion of India, Art. 12 — See 
Rajasthan Land Acquisition Act (1953), 
S. 18 (Sep) 176 
——Art, 14 — See Mines and Mine- 
rals (Regulation and Development) 
Act (1957), S. 15 (May) 83 C 
——Art. 19 (1) (a) (g) — See 
Criminal P, C. ` 


and 
(1974), 5. 95 
(Dec) 241 B (FB) 
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Constitution of India (contd.} 

—Art, 31-B — See Tenancy Laws — 
Rajasthan Land Reforms and Acquisi- 
tion of Land Owners Estates Act (1964), 


Chap. IV (Oct) 193 
—-Art. 51-A — See Ibid, Art. 226 
(Oct) 207 


—-Art,, 226 —- See also 


(i) Citizenship Act (1955), S.5 (1), 

.. (d), (A) (Jun) 98 
(2) Motor Vehicles Act (1939), S. 12 

(Apr) 78 

(3) Motor Vehicles Act (1939), S. 62 

(1) (c) : i (Nov) 234 B 

(4) Motor Vehicles Act (1939), Section 

68-D (Jul) 123 A 


(5) Representation of the People Act 
(1951) S. 80 (Sep) 166 B 


——Art. 226 — Discretion of High 
Court — Order passed in appeal set- 
ting aside illegal order of R.T. A. chal- 
lenged in writ, proceedings — High 
Court refused to interfere — Allowing 
writ petition would result in restoring 
illegal order . (Jan) 1 (FB) 
—-Art. 226 — Change in outlets of 
canal — Person irrigating field from 
that water —- His interest held sub- 


stantially injured, Civil Writ Petns. 
Nos. 858 and 857 of 1978, D/- 19-12-1978 
(Raj), Reversed (Jan) 31A 


——Art, 226 — Alternative remedy — 
Petition challenging notification issued 
by State Government under Rule 63 of 
Rajasthan Minor Mineral Concession 
Rules — Held, petition could not be 
dismissed on ground of existence of 
alternative remedy (May) 83 B 
——Art, 226 (1) (b) and (c) — Writ 
application is maintainable only against 
injury of substantial nature. 

: (May) 89 F 
Art, 226 — In fixing a time-table 
for transport operators, Regional Trans- 
port Authority does not act in quasi- 








judicial manner but administratively.. 
— Administrative orders — Modifica- 
tions — Permissibility 
(Jun) 107 D 
Arts. 226 and 51-A — Commis- 
sions of Inquiry Act (1952), S. 3 — 
Writ of mandamus — Issuance of — 
Pre-requisite conditions — Fundamen- 


tal duties in Art. 51-A, if can be en- 
forced by Courts. (Oct) 207 


——Art. 226 — Motor Vehicles Act 
(1939), Ss. 64-A and 62 (1) (O — 
R:T.A. granting temporary permits 
without recording reasons — Tribunal 
in revision holding R. T, As order as 


_ (1955), S. 13 


Constitution of India (contd.) 
illegal without considering material on 


record — Writ — Tribunal’s order 
held was improper 

(Nov) 234 D 
——Art. 226 (3) — Alternative re- 
medy within meaning of cl. (3) — 


What is. 1977 WLN (UC) 584, Reversed 
. (May) 89 A 
——Art. 245 — 


See Panchayats — 
Rajasthan Panchayat Act (1953), Sec- 
tion 17 (2) (Nov) 229 


——Art. 324 — See 
(1) Election Symbols (Reservation & 
Allotment) Order (1968), Para 18 


(Sep) 166 A 
(2) Representation of the People Act 
(1951), S. 80 (Sep) 166 B 


—-Sch. 9 — See Tenancy Laws — 
Rajasthan Land Reforms and Acquisi- 
tion of Land Owner’s Estates Act 
(1964), Chap. IV (Oct) 193 
Contract Act (9 of 1872), S. 23 — See 


— Motor Vehicles Act (1939), S. 59 
{¥an) 14 
——S. 27 — See also — Fartnership 
Act (1932). S. 55 (3) 
(Sep) 155 B 
——S, 27 — Partnership Act (1932), 
Sections 36, 54, 55 — Reasonableness 
of restrictions — Onus of proof — 


Onus is on party pleading that restric- 
tions imposed in agreement in restraint 
of trade are reasonable 


(Sep) 155 A 
——S. 28 — See Civil P. C. (1908), 
Sec. 20 (Feb) 42 B 


COURT-FEES AND SUITS VALUA- 
TIONS 

—Rajasthan  Court-fees and Suits 
Valuation Act (23 of 1961), S. 11 — 
Objection as to valuation of suit raised 


by way of application before filing 
written statement — Not illegal 
(Oct) 202 A 


Crimmal Procedure Code (2 of 1974) 
S. 95 — Forfeiture of book — 
Necessity to give grounds in Notifica- 
tion (Dec) 241 A (FB) 
——Ss. 95, 96 — Forfeiture of news- 
paper, book, ete — Application under 
S. 96 challenging Notification — Omis- 
sion to state grounds in notification 
by State Government — High Court 
cannot supply grounds or decide on 
merits (Dec) 241 B (FB) 
—S. 96 — See Ibid, S. 95 

(Dec} 241 (FB) 
Desertion — See Hindu Marriage Act 
(Raj) 144 A 





6 Subject Index, A. I. R. 1980 Rajasthan 


Divorce Act (4 of 1869}, S. 55 — See 
Hindu Marriage Act (1955), S. 28 


(Jun) 102 B 
Election Symbols (Reservation and 
Allotment) Order (1968), Para 13 — 
See Ibid, Para 18 (Sep) 166 A 


—Paras 18, 13 — Official candidate of 
political pary — Change in after 
last date for withdrawal of candida- 
ture — Discretion lies with Election 
Commission (Sep) 166 A 
Evidence — Document — Proof of — 
See Evidence Act (1872), Ss, 64, 65 
~-—Document — Secondary evidence 
— Admissibility of — See Evidence 
Act (1872), S. 65 
—Estoppel — Estoppel by conduct — 
See Evidence Act (1872), S. 115 
Evidence Act (1 of 1872), S. 57 — See 
Panchayats — Rajasthan Panchayat and 
Nyaya Panchayat Election Rules (1960), 
R. 80 (Sep) 149 A 
——Ss. 64, 65 — Document — Proof — 
Secondary evidence — Not admissible 
when primary evidence has been let 
in (Nov) 212 D 
——S. 65 — See Ibid, S., 64 

(Nov) 212 D 
——Ss, 101-104 — See 

(1) Contract Act (1872), S. 27 
(Sep) 155 A 
(2) Hindu Marriage Act (1955), Sec- 


tion 13 (1) (Feb) 48 A 
(3) Mohommadan Law — Pre-emp- 
tion — Suit (Jul) 116 C 
——S. 115 — Estoppel by conduct 
(May) 83 A 
Guardian and Ward — See 


(1) Guardians and Wards Act (1890) 
(2) Hindu Miniority and Guardian- 
ship Act (1956) 


Guardians and Wards Act (8 of 1890), 
Ss. 10, 19 (b), 25 and 47 — Applica- 
tion by father under S, 10 for his ap- 
pointment as guardian of minor child 
-— Whether application under S. 10 
could be treated as one under S. 25 


(Mar) 64 B 
-——S. 19 (6) — See Ibid, S. 10 
(Mar) 64 
——S, 25 — See Ibid, S. 10 
(Mar) 64 
——S, 47 — See Ibid, S. 10 
(Mar) 64 


HIGH COURT RULES AND ORDERS 
—Rajasthan General Rules (Civil) (1952), 
R. 234 — See Limitation Act (1963), 
S, 12 (2) (Oct) 189 


Se t 


High Court Rules and Orders — Rajas- 
than General Rules (Civil) (contd.) 


——R, 235 — Limitation Act 1963), 
S. 12 (2) (Oct) 189 
—Rajasthan High Court Rules (1952), 


R. 97 — Application for leave to ap- 
peal — Ought to be made before of 
at the time of delivery of judgment 


i (Dec) 252 

—R. 159 — Caveator to get notices 
(May) 82 

Hindu Law — Alienation — Widow — 


Legal necessity — Mortgage of pro- 


perty for continuing business of co- 
parcenary — Alienation is for legal 
necessity. ILR (1971) 21 Raj 608, Re- 
versed (Apr) 73 A 
—Joint family — Trade — Contractor’s 
business — New business — Revival of 
business does not amount to new busi- 
ness (Apr) 73 B 


—-Mitakshara School — Widow — She 
cannot become the Manager of the 
coparacenary consisting of herself and 


her sons (Apr) 73 C 
— Partition — Evidence of — Inten- 
tion (Apr) 73 D 


Hindu Marriage Act (25 of 1955}, S. 9 
— See also Ibid, S. 28 
(Jun) 102 B 


——S, 9 — Petition for restitution by 
wife — Withdrawal by husband proved 
— Budren to prove reasonable excuse 
for withdrawal is on husband 

(Feb) 35 A 
——Ss. 9 and 25 — Petition by hus- 
band under S. 9 for restitution of con- 


jugal rights dismissed — Award of 
maintenance to wife under S. 25 is 
illegal (Jun) 102 A 





S. 9 — Civil P. C. (5 of 1908), 
O. 39, R. 1 — Suit by husband under 
S. 9 for restitution of conjugal rights 
— Court cannot issue temporary in- 
junction to restrain wife from remarry- 


ing (Dec) 249 
——S. 13 — See Ibid, S. 13-A 

(Feb) 48 C 
——S, 13 (1), Explanation — Suit for 
divorce on ground of desertion — Bur- 
den of proof on petitioner — Nature 
of (Feb) 48 A 
——S. 13 (1) — Desertion — What 
amounts to (Feb) 48B 


——S. 13 (1) (b) — Previous petition 
for dissolution dismissed by deciding 
question of desertion against petitioner 
— Subsequent petition for divorce is 
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Hindu Marriage Act (contd.) 
barred by principles of res judicata 

(Feb) 48 D 
——S$S,. 13-A (as inserted by Marriage 
Laws (Amendment) Act (1976)), and 
S. 13 — Suit for divorce on ground of 
desertion — Previous petition on same 
ground dismissed due to failure to 
prove desertion — Relief will not be 
granted under S, 13-A 

(Feb) 48 C 
—S, 19 — Jurisdiction — Plea in 
defence that marriage had already been 
dissolved by Panchayat according to 
custom — Cannot be entertained by 
matrimonial Court (Mar) 57 
S. 23 (1) (a) — Petition for restitu- 
tion filed by wife — Husband’s with- 
drawal from society of wife found to 
be without any just and reasonable 
cause — S. 23° (1) (a), held, not attract- 

(Feb) 35 C 

S. 23 (1) (d) — Petition for resti- 
tution filed by wife after 64 years 
after separation — Held relief could 
not be denied on ground of delay in 
view of circumstances 








(Feb) 35 B 
——S. 25 — See 
(1) Ibid, S. 9 
(Jun) 102 A 
(2) Ibid, S. 28 
(Jun) 102 B 
—Ss, 28, 25 and 9 — Expression 
“passing any decree” in S, 25 and ex- 
pression “decree made” in S. 28 — 
Distinction (Jun) 102 B 


Hindu Minority and Guardianship Act 
(32 of 1956), S. 6 — See Guardians and 
Wards Act (1890), S. 10 

(Mar) 44 


——S. 13 — See Guardians and Wards 
Act (1890), S. 10 (Mar) 64 


HOUSES AND RENTS 


—Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Section 
13-A (a), (b) — Suit for eviction — 
Tenant’s application under S., 14-A (b) 
— Court directing to deposit of amount 
determined within 30 days — Court 
has jurisdiction to extend time 

(Apr) 70 


Injunction — Temporary injunction — 
See Civil P, C. (1908), O. 39, R. 1 


Interpretation of Statutes — See High 


Court Rules and Orders — Rajasthan 
High Court Rules (1952), R. 97 
(Dec) 252 


Interpreation of Statutes (contd.) 


—Operation of Statutes — See Pan- 
chayats — Rajasthan Panchayat Act 
(1953), S. 17 (2) (Nov) 229 


Land Acquisition Act (1 of 1894), S. 23 
— See also 
(1) Rajasthan Land . Acquisition Act 
(24 of 1953), S. 11 


(Jan) 27 B 
(2) Rajasthan Land Acquisition Act 
(1953), S. 18 (Jan) 27 A 


——S, 34 — See 
(1) Rajasthan Land Acquisition Act 
(24 of 1953), S. 11 
i (Jan) 27 B 
(2) Rajasthan Land Acquisition Act 


(1953), S. 18 (Jan) 27 A 
Limitation Act (36 of 1963), S. 5 — 
See Ibid, S. 12 (2) (Oct) 189 


——Ss. 12 (2), 5 — Rajasthan General 
Rules, (Civil) (1952), Rr, 234 and 235 
— Application for copy presented on 
16-4-1976, 23-4-1976 fixed as date for 
issuing copy — Notice according to 
R. 235 affixed on 1-5-1976 — Time re- 
quisite for obtaining copy — Counsel’s 
advice that time between 24-4-1976 to 
1-5-1976 could be excluded if constitut- 
ed ‘sufficient cause.’ 


(Oct) 189 
Mahomedan Law — See Citizenship 
Act (1955), S. 5 (i), (d), (4) 

(Jun) 98 
—Pre-emption — See Civil P. C. (1908), 
O. 22, R. 1 (Jul) 116 D 
—Pre-emption -~- Right of — Sub- 


sequent transfer of property — Right 
of pre-emptor not defeated — Trans- 
feree from original purchaser added as 
party after expiry of limitation — Suit 


not barred (Jul) 116 A 
—Pre-emption suit — Plaintiffs must 
allege and prove their ownership of 
property (Jul) 116 C 


Mineral Concession Rules (1960), R. 22 
— See Mines and Minerals (Regula- 
tion and Development) Act (1957), Sec- 


tion 5 (1) (b) (c) (May) 89 B 
— 54 — See Mines and Minerals 
(Regulation and Development) Act 
(1957), S. 30 

(May) 89 C 
-—R, 55 — See Mines and Minerals 
(Regulation and Development) Act 
(1957), S. 30 (May) 89 C 


Mines and Minerals’ (Regulation and 
Development) Act (67 of 1957), S. 1 — 
Party whose application for lease is 
accepted for part of area has no option 
to select the area 

(May] 89 E 


8 Subject Index, A. I. R, 1980 Rajasthan 


Mines and Minerals (Regulation and 
Development) Act (contd.) 

——S, 5 (1) (b) and (c) — Mineral 

Concession Rules (1960), R. 22 — Ap- 

plication for mining lease not accom- 

panied by income-tax clearance certi- 

ficate or deposits due to bona fide mis- 


take — It is not rendered invalid. 
(May) 89 B 
—S. 15 — See also Constitution of 


India, Art. 226 (May) 83 B 
——S, 15 — Rajasthan Minor Mineral 
Concession Rules (1977), Rr. 63, 61, 29 
— Notification under R. 63 relaxing 
procedure prescribed in R. 29 for allot- 
ment of area — Action of Government 
cannot be said to be arbitrary or dis- 
criminatory — Civil W, P. Nos. 
181 to-184 of 1978, D/- 23-3-1979 (Raj) 
Reversed (May) 83 C 
——§, 30 — Mineral Concession Rules 
(1960), Rr. 54 and 55 — Revision 
against grant of lease — Central Gov- 
ernment framing point and remanding 
case — State Government complying 
with direction and holding application 
of grantee to be complete — Central 
Government cannot hold otherwise in 
subsequent revision . 

(May) 89 C 
-—Ss, 30 and 63 — State Government 
granting lease of area among compe- 
titors as per directions of Central Gov- 
ernment in revision — There is com- 
pliance of Sec. 63 

(May) 89 D 
-—S, 63 — See Ibid, S. 30 

(May) 89 D 


Motor Vehicles Act (4 of 1939), S. 12 
— Revocation of driving licence on 








grounds of disease or disability — 
Prior notice to licensee not necessary 
(Apr) 78 

—-S, 31 — See Ibid, S, 59 
(Jan) 14 

. —S, 42 — See Ibid, S. 59 
(Jan) 14 
S. 48 — See Constitution of India, 
Art. 226 (Jun) 107 D 
—S, 57 — See Constitution of India, 
Art, 226 (Jan) 1 (FB) 
Ss. 59, 42, 31 — Business of ply- 
ing truck in partnership — Legality 
(Jan) 14 


—-S. 62 (1) (¢) — See also 
(1) Ibid, S. 64-A 
(Nov) 234 C,E 
{2) Constitution of India, Art, 226 
(Nov) 234 D 
—S. 62 (1) (c) — While granting 
temporary permit under S, 62 (1) (c) 


111, . 


Motor Vehicles Act (contd.) 


R. T. A, acts  quasi-judicially, (AIR 
1972 All 146, Dissented from) 

(Nov) 234 B 
——S, 64 — See also Constitution of 


India, Art. 226 

(Jan) 1 (FB) 
——Ss. 64 (1) (£) and 64-A — Grant of 
temporary permit — Other applicants 
not given opportunity to raise any 
objection — Order of R. T. A. is not 
appealable under S. 64 (1) (f) — Revi- 
sion under .S, 64-A is competent 


(Nov) 234 A 
—-—S. 64-A — See alsa 
(1) Ibid, S. 64 (1) (£) 
f (Nov) 234 A 
(2) Constitution of India, Art. 226 
(Nov) 234 D 





S. 64-A — Secretary exercising 
delegated power from R. T, A. is not 
a necessary party if R.T.A. is implead- 


ed as a party (Jun) 107 A 
== 48, 64-A — Tribunal has revisional 
jurisdiction over orders passed by 


Secretary of R. T, A, as a delegate of 
power from R. T A. 
(Jun) 107 B 


-——~S. 64-A — Appellate  Tribunal’s 
authority to pass orders as it deems fit 
—- Includes authority to revise orders 
of Secretary, Regional Transport Au- 
thority, passed by him subject to ob- 
jections 


(Jun) 107 C 
— S. 64-A — Scope — Grant of tem- 
porary permit — Person whose interest 


is affected can agitate grant of permit 
in revision under S, 64-A 

(Aug) 131 A 
——S, 64-A — Revision by A against 
order granting permit to B — Ques- 
tion of validity of permit granted to A 
could not be decided in revision pre- 
ferred by A, Case law discussed 

(Aug) 131 B 


—Ss. 64-A and 62 (1) (C) — Order 
of R. T. A. granting temporary per- 
mits under S. 62 (1) (C) — Revision 
under S. 64-A — Petitioner can chal- 
lenge grant of permits as illegal 

(Nov) 234 C 
——Ss, 64-A and 62 (1) (C) — Order 
of R, T. A. granting temporary permits 
under S. 62 (1) (C) — Revision against 
before Tribunal under S. 64-A — Tri- 
bunal can pass appropriate order 

(Nov) 234 E 
——S. 68-D and S., 68-I — Rajasthan 
Road Transport Service (Development) 
Rules (1965), R. 6 (2) — R, 6 (2) pro- 
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Motor Vehicles Act (contd.) 
viding for publication of notice fixing 
date of hearing objections in Official 
Gazette is not ultra vires S. 68-D — 
Nor is it violative of principles of na- 
tural justice (Jul) 123 A 
——S, 68-D (2) and S. 68-I — Rajas- 
than Road Transport Service (Develop- 
ment) Rules (1965), R. 6 (2) — Draft 
Scheme published in Official Gazette 
— Recording of evidence of objectors 
completed — Highly belated applica- 
tion of A to adduce evidence held was 
rightly rejected by authority — A 
however could press his objections 
without evidence on his side 
(Jul) 123 B 

——S. 68-I — See 

(1) Ibid, S. 68-D 


(Jul) 123 A 
(2) Ibid, S. 68-D (2) 
(Jul) 123 B 
PANCHAYATS 
—Rajasthan Panchayat Act (21 of 


(1953), Pre — See Panchayats — Rajas- 
than Panchayat and Nyaya Panchayat 
Election Rules (1960), R. 80 

(Sep) 149 A 
-——S. 17 (2) — Rajasthan Panchayat 
and Naya Panchayat (General) Rules 
(1961), R. 12 — Absence of Panch from 
five consecutive meetings — Disquali- 
fication under Section 17 (2) is auto- 
matic and not dependent on compli- 
ance of R. 12, ILR (1965) 15 Raj 746, 


Overruled (Nov) 229 
—Rajasthan Panchayat and Nyaya 
Panchayat Rules (1961), R. 12 — See 
Panchayats — Rajasthan Panchayat 
Act (1953), S. 17 (2) (Nov) 229 


—R. 38 (6) — Recount by Returning 
Officer — Respondent first declared 
elected — On recount petitioner de- 
cleared successful — In view of R. 38 
(6) recount cannot be challenged 
(Sep) 149 B 
Rr, 80, 84 — Ordering recount — 
Presence of special circumstances there- 
for is essential. (1967) Raj LW 224, 
Dissented from (Sep) 149 A 
——R. 84 — See Ibid, R. 80 
(Sep) 149 A 





Partnership Act (9 of 1932), S. 36 — 
See Contract Act (1872), S., 27 


(Sep) 155 A 
—5S. 47 — See Civil P. C. (1908), 
O. 30, R. 4 (Apr) 69 
—-5S. 54 — See Contract Act (1872), 
S. 27 (Sep) 159 A 


1980 (Raj.) Indexes 1(2) (4pp.) 


Partnership Act (contd.) 
—S. 55 — See Contract Act (1872), 
S. 27 (Sep) 155 A 


——S. 55 (3) — Reasonable restrictions 
— Sale of goodwill by retiring part- 
ner to other, partners with covenant in 
restraint of trade within specified area 
of land in his possession — Transfer 
of land by retiring partner — Cove- 
nant whether reasonable and binding 
on transferees of retiring partner 


(Sep) 155 B 

Private International Law — See Citi- 
zenship Act (1955), S. 5 (1), (d) (4) 

(Jun) 98 


Rajasthan Court-fees and Suits Valua- 
tion Act (23 of 1961) 


See under 
Valuations 


Court-fees and Suits 


Rajasthan Court of Wards Act (28 of 
1951), Ss. 17, 18 and 19 — Execution 
application against Collector as mana- 
ger of Court of Wards — Objection as 
to absence of notifying the claim to 
Collector if not raised in execution 
application filed in the past must be 
deemed to have been waived 


(Aug) 134 B 
—S. 18 — See Ibid, S. 17 

(Aug) 134 B 
——S. 19 — See Ibid, S. 17 . 

(Aug) 134 B 


Rajasthan General Rules (Civil) (1952) 
— See under High Court Rules and 
Orders 
Rajasthan High Court Ordinance, 
(15 of 1949}, Cl. 18 — “Judgment” — 
Order vacating previous stay order — 
Does not amount toa ‘Judgment — 
No appeal lies against that order 
(Oct) 182 


—S. 18 — Special appeal under — 
Finding of fact by single Judge that 
plaintiff was ready and willing to per- 
form his part of contract — No inter- 
ference (Nov) 212 C 


Rajasthan High Court Rules 
See under High Court Rules 
Orders 


Rajasthan Irrigation and Drainage 
Rules (1957), Rr. 11 (2) and (3) — 
Change in outlets of canal — Power 
to — Divisional Irrigation Officer, ap- 
propriate authority — Civil Writ Petn. 
858 and 857 of 1978, D/- 19-12-1978 
(Raj) Reversed (Jan) 31 B 


(1952) 
and 
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Rajasthan Land Acquisition Act (24 
of 1953), S. 11 — See also Ibid, S. 18 


: (Jan) 27 A 
——Ss. 11, 34 — Compensation and 
interest — Distinction between 

(Jan) 27 B 


——S§s, 18, 34, 11 — Possession of land 
taken, by Government prior to passing 
of award of compensation — L.A.O. 
granting interest to landowner from 
date of’ taking possession to date of 
payment — Reference disputing amount 
of interest not maintainable 

(Jan) 27 A 
— 5s. 18 and 50 (as amended by Act 
22‘of 1966) — Expression “Govern- 
ment department” in S. 18 includes 


Improvement ‘ Trust created under 
Rajasthan Urban Improvement Act 
(Sep) 176 
——§, 34 — See 
(1) Ibid, S. 11 
(Jan) 27 B 
(2) Ibid, S. 18 
i (Jan) 27 A 
——-S, 50 — See Ibid, S. 18 
` ` i : (Jan) 27 A 


Rajasthan’ Land Reforms and Acquisi- 


tion of ;Land Owners’ Estates Act sae 
i | 


of 1964) 
: See under Tenancy Laws 
Rajasthan Minor Mineral Concession 


Rules (1959), R. 17 (21) and (22) (be- 
fore its amendment on 27-8-1970) — 
Period contemplated under terms and 
` conditions of agreement concluded be- 
fore amendment — Cannot be altered 
; (Mar) 61 
Rajasthan Minor Minerals Concession 
Rules (1977), R, 29 — See Mines and 
Minerals (Regulation and Development) 


Act (1957), S. 15 
(May) 83 C 
~~—-R. 61 — See Mines and Minerals 
(Regulation and Development) Act 
(1957), S. 15 (May) 83 C 
——-R. 63 — See 
(1) Constitution of India, Art. 226 
. (May) 83 B 
(2) Mines and Minerals (Regulation 


and’ Development) Act (1957), S. 15 
(May) 83 C 


Rajasthan Panchayats Act (21 of (1953) 
See under Panchayats | 

Rajasthan Panchayat and Nyaya .Pan- 
chayat (General) Rules (1961) — 
See under Panchayats 

Rajasthan Premises (Control of Rent 

and Eviction) Act (17 of 1950) 
See under Houses and Rents 


Rajasthan Public Trusts Act (42 of 
1959), S. 29 and Civil P. C. (1908), 
O. 34, R. 7 — Bar of S. 29 applies 


only to hearing and decision of suit — 
Bar will not apply in case where preli- 
minary decree is already passed in 
mortgage suit and only final decree 
proceedings are pending 


(Jan) 22 
Rajasthan Road ‘Transport Service 
(Development) Rules (1965), R, 6 (2) 
— See 
(1) Motor Vehicles Act (1939), Sec- 
tion 68-D (Jul) 123 A 
(2) Motor Vehicles Act (1939), Sec- 
tion 68-D (2) (Jul) 123 B 
Rajasthan. Urban Improvement Act 
(35 of 1959), S. 1 — See Rajasthan 


Land Acquisition Act (1953), S. 18 
(Sep) 176 


Representation of the People Act (43 of 
1951), S. 80 — See also Ibid, S. 82 
(Sep) 166_C 


—Ss. 80, 81, 169 — Election Com- 
mission — Directions and instructions 
issued by — Nou no interference 
by High Court 
(Sep) 166 B 
—S. 81 — See 
(1) Ibid, S. 80 (Sep) 166 B 
(2) Ibid, S. 82 (Sep) 166 C 


—S. 81 (3) — Supply of true copies 


to respondents — Omission to write 

“true copy” — Mere . irregularity — 
Does not vitiate election petition 

(Sep) 166 D 

Ss, 82, 80 and 81 — Plea that 





political symbol of a party issued ille- 
gally to wrong candidate by Election 
Commission — President or Secretary 
of concerned political party are not 
necessary parties 

(Sep) 166 C 
—S. 83 — See Panchayats — Rajas- 
than Panchayat and Nyaya Panchayat 
Election Rules (1960), R. 80 

(Sep) 149A 
—S. 97 — See Panchayats — Rajas- 
than Panchayat and Nyaya Panchayat 
Election Rules (1960), R. 80 

(Sep) 149 A 
—S. 169 — See 

(1) Ibid, S. 80 
(Sep) 166 B 


(2) Election Symbols (Reservation 
and Allotment) Order (1968), Para18 
(Sep) 166 A 


Restitution of Conjugal rights — See 


Hindu Marriage Act (1955), S. 9 


Subject Index, 


Specific performance of Contract — 
See Specific Relief Act (1963) 


Specific Relief Act (47 of 1963), S. 10 
— See Ibid, 5. 23 
(Nov) 212 E 


——S, 16 (c) — Suit for specific per- 
formance of contract — Plaintiff whe- 
ther ready and willing — Determina- 
tion of (Nov) 212 A 


——S, 16 (c) — Agreement to sell im- 
movable property — Suit for specific 
performance — Plaintiff whether ready 
and willing — Proof 

(Nov) 212 B 


——S, 20 — Specific performance — 
Grant of — Discretion to be exercised 
on sound reasonable principles 

(Nov) 212 F 


——Ss, 25, 10 — Agreement to sellim- 
movable property — Specific perform- 
ance — Alternative contract — First 
Appeal No. 40 of 1969, D/- 16-2-1972 
(Raj), Reversed (Nov) 212 E 


Temporary injunction — See Civi] P.C. 
(1908), O~ 39, R. 1 
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TENANCY LAWS 
—Rajasthan Land Reforms and Acqui- 
sition of Land Owners’ Estates Act (11 
of 1964), Chapts. IV and VI and Sche- 
dule (as amended by Amendment Act 
(15 of 1975)) — Act as amended is 
valid — Civil W. P. Nos. 1684 of 1964, 
7 of 1965 and 1725 of 1964, D/- 16-12- 
1969 (Raj), Reversed 


(Oct) 193 
——Chap, VI — See Ibid, Chap. IV 

(Oct) 193 
—Schedule — See Ibid, Chapt. IV 

(Oct) 193 


Transfer of Property .Act (4 of 1882), 
S. 40 — See Partnership Act (1932), 
S. 55 (3) (Sep) 155 B 
——S. 56 — See Relief Act 
(1963), S. 23 (Nov) 212 E 
——S. 66 and Civil P. C. (1908), O. 39, 
R. 1 — Temporary injunction — Machi- 
nery attached to earth included in 
mortgage property — Mortgagor intend- 
ing to sell machinery should be re- 
strained from selling machinery . 
(Jul) 121 

Words and Fhrases — Word “Such” 
— See High Court Rules and Orders 
— Rajasthan High Court Rules (1952), 
R. 97 (Dec) 252 
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LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
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AIR 1980 RAJASTHAN I 
FULL BENCH 
(JAIPUR BENCH) 

C. M. LODHA, C.J., DWARKA PRASAD, 
N. M. KASLIWAL, K. S. SIDHU AND 
MAHENDRA BHUSHAN, JJ. 

Jagan Singh, Petitioner v. State Trans- 
port Appellate Tribunal, Rajasthan and 
another, Non-petitioners. 

Civil Writ Petn. No. 144 of 1979, 
D/- 7-8-1979. 


Constitution of India, Art. 226 — Dis- 
cretion of High Court — Order passed in 
appeal by State Transport Appellate 
Tribunal setting aside illegal order of 
R.T.A., challenged in writ proceedings on 
ground of want of jurisdiction — High 
Court refused to interfere as there was 
no failure of justice — Allowing writ 
petition would result in restoring illegal 
order — (Motor Vehicles Act (1939), 
Ss. 57 and 64). 


Where the State Transport Appellate 
Tribunal, allowed the appeal and set aside 
the order of the R.T.A., varying a condi- 
tion of the petitioner’s permit, as respects 
the route, on the ground that the R.T.A. 
admittedly did not follow the procedure 
prescribed under S. 57 (3), (4) to (5) of 
the Act, and the order of the Tribunal 
was challenged by a writ petition on the 
ground that the Tribunal had no juris- 
diction to entertain the appeal under 
S. 64 (1) (b) of the Motor Vehicles Act : 


Held (without deciding the controver- 
sy) that, as allowing the writ petition 
would result in restoring the illegal order 
of the R.T.A. and as there had been no 


TW/IW/F222/79/VBB | 
1980 Raj/l I G—30 





failure of justice in the instant case, the 
High Court refused to interfere with the 
appellate order: 1976 Raj LW 201 : AIR 
1977 NOC 183 (Raj) and AIR 1966 SC 828 
Rel. on. (Para 11) 


Cases Referred : Chronological Paras 


1976 Raj LW 201 : AIR 1977 NOC 183 
(Raj) Í 12 

AIR 1970 SC 466 

AIR 1970 All 182 

AIR 1967 All 336 

AIR 1966 SC 828 

AIR 1965 Andh Pra 115 

AIR 1961 Madh Pra 81 

AIR 1961 Pat 313 

AIR 1960 Ker 18 

AIR 1957 Raj 312 (FB) 
Shyam Arya and Hanuman Chowdhary, 

for Petitioner; K. C. Sharma and H. N. 

Sharma, for Non-petitioner No. 2. 


LODHA C. J.:— This reference was 
made by one of us for decision of the 
question whether the view taken by the 
Full Bench of this Court in Jai Ramdas 
v. Regional Transport Authority AIR 1957 
Raj 312 is correct in the light of subse- 
quent decisions on the point by a num- 
ber of other High Courts. It was held in 
Jai Ramdas’s case (supra) that on the 
interpretation of S. 64 (1) (b) read with 
S. 48 of the Motor Vehicles Act, 1939 
(which will hereinafter be referred to as 
“the Act”), the order passed by the 
Regional Transport Authority varying a 
condition of the permit, such condition 
being as respects the route, was appeal- 
able to the State Transport Appellate 
Tribunal by the rival permit-holder who 
was aggrieved by such variation. How- 


m 
ped pe GA pi pat D eS pad m 


„ever, it appears that a contrary view was 


taken by the Madhya Pradesh High 
Court, AIR 1961 Madh Pra 81, Patna High 


2 Raj. [Prs. 1-6} Jagan Singh v. S.T.A. 


Court AIR 1961 Pat 313, Kerala High 
Court AIR 1960 Ker 18, Andhra Pradesh 
High Court AIR 1965 Andh Pra 115 and 
Allahabad High Court AIR 1967 All 336 
and AIR 1970 All 182. 

2. After hearing the learned counsel 
for the parties, we are satisfied that the 
point which has been referred to us need 
not be decided in this case as the case can 
be disposed of on other points. 


3. The facts of the case lie within a 
narrow compass. The petitioner Jagan 
Singh was granted permit on Chirawa to 
Udika route via Devroad-Surajgarh- 
Jakhod on September 10, 1971, for a 
period of three years. The route was ex- 
tended from Chirawa to Sultana by the 
Regional Transport Authority, Jaipur, by 
its order dated April 10, 1972. Subse- 
quently, a portion of the route, Chirawa 
to Devroad, came under the scheme of 
nationalisation from June 5, 1974. Con- 
sequently, that portion of the route ie. 
Chirawa to Devroad, was curtailed and 
the petitioner’s remaining route was di- 
vided in two portions, namely, Sultana 
to Chirawa and Devroad to Udika. It fur- 
ther appears that from June 5, 1974 to 
July 23, 1978, the petitioner plied on one 
portion of the route only viz., Udika to 
Devroad and did not ply on the other 
portion of the route ie, Chirawa to Sul- 
tana. However, he made an application 
before the Regional Transport Authority, 
Jaipur, on March 28, 1978, for diversion 
of his route — Udika to Sultana via 
Surajgarh, Raghunathpura and Shyamlu. 
After obtaining report from the District 
Transport Officer, Jhunjhunu, the 
Regional Transport Authority allowed 
diversion of the petitioner’s route via 
Surajgarh, Raghunathpura-Shyamlu by 
its order dated October 25, 1978. 


4. At this stage, it may be men- 
tioned that the Non-petitioner No. 2, 
Sagruddin, was an operator on the 
Chirawa-Sultana-Jhunjhunu route. Being 
aggrieved by the grant of diversion of the 
petitioner’s route, Sagruddin filed an ap- 
peal before the State’ Transport Appel- 
late Tribunal, Rajasthan, for setting 
aside the order of the Regional Transport 
Authority dated October 25, 1978. The 
State Transport Appellate Tribunal, by 
its order dated January 11, 1979, allowed 
the appeal and set aside the order of the 
Regional Transport Authority dated Oc- 
tober 25, 1978. 


5. The petitioner has challenged the 
validity and correctness of the order of 
the State Transport Appellate Tribunal 


Tribunal (FB) (Lodha C. J-) 


A.LR. 


by this writ petition and has contended 
that the State Transport Appellate Tribu- 
nal had no jurisdiction to entertain 
Sagruddin’s appeal under S. 64 (1) (b) of 
the Act as he cannot be said to be a per- 
son aggrieved by variation of the condi- 
tions of the permit held by the petitioner. 
But we shall presently show that it is 
not necessary to decide this point as this 
petition is liable to be dismissed on other 
grounds. 

6. It may be pointed out that the 
Regional Transport Authority could not 
varied the conditions of the petitioner’s 
permit of its own accord under Sec- 
tion 48 (3) (xxi), but an application was 
made by the petitioner for variation of 
the conditions of the permit by allowing 
him to divert his route through new vias. 
Such an application must be treated as 
an application for grant of a new permit 
under S. 57 (8) of the Act and the 
Regional Transport Authority had not 
ignore the provisions of S. 57 sub- 
secs. (3), (4) and (5). This position is 
clearly borne out by the wordings of 
Secs. 48 (3) (xxi) and 57 (8) of the Act, 
which read as under :— 

“48. Grant of stage carriage permits— 
(1) Subject to the provisions of S. 47, a 
Regional Transport Authority may, on an 
application made to it under S. 46, grant 
a stage carriage permit in accordance 
with the application or with such modi- 
fications as it deems fit or refuse to grant 
such a permit: 

Provided that no such permit shall be 
granted in respect of any route or area 
not specified in the application. 

(2) sas es ice vie 

(3) The Regional Transport Authority, 
if it decides to grant a stage carriage 
permit, may grant the permit for a ser- 
vice of stage carriages of a specified des- 
cription or for one or more particular 
stage carriages, and may, subject to any 
rules that may be made under this Act, 
attach to the permit any one or more of 
the following conditions, namely :— 

(i) to (xx) ... iss en r 

(xxi) that the Regional Transport 
Authority may, after giving notice of not 
less than one month, — 

{a) vary the conditions of the permit; 

(b) attach to the permit further condi- 
tions : 

Provided that the conditions specified 
in pursuance of cl. (i) shall not be varied 
so as to alter the distance covered by the 
original route by more than 24 kilo- 
metres, and any variation within such 
limits shall be made only after the 
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Regional Transport Authority is satisfied 
that such variation will serve the public 
convenience and that it is not expedient 
to grant a separate permit in respect of 
the original route as so varied or any 
part thereof. 


n 


"57. Procedure in applying for and 
granting permits :— (1) An application 
for a contract carriage permit or a pri- 
vate carrier’s permit may be made at 
any time. 


(2) to (7) ... see ee oes 

(8) An application to vary the condi- 
tions of any permit, other than a tempo- 
rary permit, by the inclusion of a new 
route or routes or a new area or, in the 
ease of a stage carriage permit, by in- 
creasing the number of trips above the 
specified maximum, or by altering the 
route covered by it, or in the case of a 
contract carriage permit or a public car- 
rier’s permit, by increasing the number 
of vehicles covered by the permit, shall 
be treated as an application for the grant 
of a new permit; 


Provided that it shall not be necessary 
so to treat an application made by the 
holder of a stage carriage permit who 
provides the only service on any route 
or in any area to increase the frequency 
of the service so provided, without any 
increase in the number of vehicles.” 

7. In support of the proposition stated 
above, reference may be made to Delhi 
Transport Undertaking v. Zamindar 
Motor Transport Co. (P.) Ltd., AIR 1970 
SC 466, wherein the Supreme Court ob- 
served as follows:— 


“By Section 48 (3) (xxi) it is open to 
the Regional Transport Authority, after 
giving notice of not less than one month, 
(a) to vary the conditions of the permit, 
and (b) to attach to the permit further 
conditions. But an application was made 
by the D.T.U. for variation of the condi- 
tions of the permit including a new 
route or routes or a new area had to be 
treated as an application for the grant of 
a new permit under S. 57 (8) of the Act 
and the State Transport Authority could 
not ignore the provisions of Section 57 
sub-sections (3), (4) and (5).” 

8. Admittedly, in the present case, 
the petitioner made an application for 
variation of the conditions of his permit 
including new route and therefore his 
application ought to have been treated 
as an application for grant of a new per- 
mit under Section 57 (8), and the pro- 
cedure prescribed under sub-sections (3), 
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(4) and (5) of Section 57 of the Act 
should have been followed. But, in fact, 
the petitioner's application was neither 
treated as one under Section 57 (8) nor 
did the Regional Transport Authority 
follow the procedure prescribed under 
sub-sections (3), (4) and (5) of Section 57 
of the Act before allowing it. Conse- 
quently, the order dated May 27, 1958, 
passed by the Regional Transport Au- 
thority allowing the petitioner “to ply 
via Shyamlu and Raghunathpura in place 
of Devroad between Chirawa to Suraj- 
garh” is bad and cannot be sustained in 
law. 


9. Learned counsel for the petitioner, 
however, contended that the State Trans- 
port Appellate Tribunal had no jurisdic- 
tion to entertain the appeal by Sagrud- 
din, non-petitioner No. 2, as he cannot be 
said to be a person aggrieved by the 
order of the Regional Transport Autho- 
rity by variation of the conditions of the 
permit for two reasons; firstly, that the 
variation cannot be said to have been 
allowed to the detriment of Sagruddin, 
non-petitioner No. 2, as even prior to 
the variation the petitioner did hold the 
permit to ply between Chirawa to Sul- 
tana; and secondly, a rival permit holder 
has no locus standi to file appeal against 
the variation of conditions of permit 
granted to another permit holder. To this 
contention, the reply on behalf of the 
non-petitioner is that, assuming for argu- 
ment’s sake, that even if no appeal lay 
by the non-petitioner, he could file revi- 
sion under Section 64-A of the Act and, 
therefore, the order of the State Trans- 
port Appellate Tribunal may be held to 
be justified as having been passed in ex- 
ercise of its revisional jurisdiction under 
Section 64-A of the Act. 


10. We may here point out that for 
upholding the impugned order by the 
State Transport Appellate Tribunal 
under Section 64-A, the non-petitioner 
must show that he is a person aggrieved 
by the order of the Regional Transport 
Authority inasmuch as under the first 
proviso to Section 64-A, the State Trans- 
port Appellate Tribunal cannot entertain 
any application from the person aggriev- 
ed by an order of the Regional Trans- 
port Authority unless the application is 
made within 30 days of the date of order. 
The contention of the non-petitioner is 
that in the circumstances of the case, 
the non-petitioner No. 2, Sagruddin can- 
not be held to be a person aggrieved by 
the order of the Regional Transport Au- 
thority because a person aggrieved in 
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case of variation of the conditions of a 
permit can only be the permit holder of 
the permit, the conditions of which have 
been varied and not any other rival per- 
mit holder, 


11. As we have already stated above, 
we do not feel inclined to decide this 
question in the facts and circumstances 
of this case; whether Sagruddin, non- 
petitioner No. 2, can be considered as a 
person aggrieved by the variation in the 
conditions of the petitioner’s permit. We 
have already held above that the order 
of the Regional Transport Authority, 
whereby the variation in the conditions 
of the permit of the petitioner was allow- 
ed, was not legal and proper as it had 
been passed without following the pro- 
cedure prescribed under Section 57, sub- 
sections (3), (4) and (5). Assuming for 
argument’s sake, that the non-petitioner 
No. 2, Sagruddin, had no locus standi to 
file an appeal or revision before the State 
Transport Appellate Tribunal against the 
order of the Regional Transport Autho- 
rity dated May 27, 1978, the fact remains 
that the said order of the Regional Trans- 
port Authority is illegal and if we were 
to allow this writ petition and set aside 
the impugned order by the State Trans- 
port Appellate Tribunal, the result would 
be that the illegal order of the Regional 
Transport Authority would be restored. 
It may be noted that there has been no 
failure of justice in the present case and 
we would be justified in refusing to 
interfere unless we are satisfied that the 
justice of the case requires it. We are of 
opinion, that having regard to the facts 
of the case and the law bearing on the 
subject, we should decline to interfere. 


12. In Gani Mohammed v. State 
Transport Appellate Tribunal, 1976 Raj 
LW 201, it was observed that while 
granting a writ of certiorari, this court 
would not exercise its discretion in such 
a manner which would have the effect 
of restoring an illegal order passed by 
the Regional Transport Authority. As we 
have already pointed out above, the 
effect of setting aside the impugned order 
passed by the Tribunal by a writ of cer- 
tiorari would be restoring an invalid and 
illegal order passed by the Regional 
Transport Authority. Reference may also 
be made to G. Venkateswara Rao v. Govt. 
of Andhra Pradesh, AIR 1966 SC 828 
wherein the Supreme Court came to the 
conclusion that the State Government 
had no power under Section 72 of the 
Andhra Pradesh Panchayat Samitis & 
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Zila Parishads Act to review its previous 
order, yet their Lordships refused to 


interfere with the order passed by the 
State Government upon such a review 
on the ground that quashing of 


that order would lead to restoration of 
an illegal order passed earlier by the 
State Government. In this connection, 
their Lordships further observed that 
the High Court rightly refused to exer- 
cise its extraordinary discretionary 
power under Art. 226 of the Constitution 
of India. In this view of the matter, this 
writ petition deserves to be dismissed. 


13. Before parting with the case, we 
may observe that even though the State 
Transport Appellate Tribunal set aside 
the order of the Regional Transport Au- 
thority dated May 27, 1978, yet it has 
given no further direction to the Re- 
gional Transport Authority in the mat- 
ter. We are, however, of opinion that it 
will be open to the Regional Transport 
Authority to treat the petitioner’s ap- 
plication for variation of the route as an 
application for the grant of a new permit 
under Section 57 (8) of the Act and de- 
cide it afresh after following the proce- 
dure prescribed in sub-sections (3), (4) 
and (5) of Section 57 of the Act. 

14. With these observations, the writ 
petition is dismissed. But in the circum- 
stances of the case, the parties are left 
to bear their own costs. 

Petition dismissed, 
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AIR 1960 Punj 575 7, 8 

A. L. Chopra, for Petitioner; Gopal 
Raj Singhvi, for Non-petitioner. 

ORDER: — These are two revision 
petitions by the defendant directed 
against the order of Munsif-City, Jodh- 
pur, dated January 20, 1978 by which he 
has ordered that the pleas taken in 
paras Nos. 2 and 3 of the additional 
written statement put in by the defen- 
dant in answer to the amended plaint be 
ignored. The question involved in both 
the revisions is common. I, therefore, 
propose to decide them by a common 
judgment. 


2 I may state the facts leading to 
S. B. Civil Revision Petition No. 92 of 
1978. The plaintiff non-petitioner insti- 
tuted a suit for arrears of rent and eject- 
ment against the defendant-petitioner in 
the Court of Munsif-City, Jodhpur, on 
May 18, 1976. It was stated in para 8 of 
the plaint that the defendant-petitioner 
had paid rent up to Posh Sudi Poonam, 
Samvat 2024. The suit was brought 
for the recovery of the rent and damages 
for use and occupation in respect of 36 
months. It was also stated that if the 
defendant-petitioner wants to take bene- 
fit of the provisions of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act (No. XVII of 1950), he should depo- 
sit the entire rent. The defendant-peti- 
tioner contested the suit on various 
grounds vide written statement submit- 
ted on October 7, 1976. Issues were 
framed by the trial Court on March 2, 
1977 and the case was posted for evi- 
dence on issue No. 1. On May 23, 1977, 
an application was moved under O. 6, 
R. 17, C.P.C. praying therein that the 
plaintiff may be permitted to amend the 
plaint by adding the following to para 8 
of the original plaint, — 

ugari J gaa Roy È ara add uan 
& aa ot fraa sq gat ag ardt at aaar 
aral ® gani faar at afefaar sh afefag 
el A at arat a sex fear a ea ware S; 
ate à afas ana at fata aan aw F 
femrat g 1” 


'3. The defendant-petitioner contest- 
ed this application by filing a reply 
dated September 7, 1977. The trial Court 
vide its order dated September 7, 1977, 
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allowed the amendment. The operative 
portion of the order dated September 7, 
1977 runs as under :— 


“are: area g fs ard ar aiar ga gh- 
g n eien n ma è aar srefar ta 
ddaa at aaah A A | eat gaam 1” 
September 21, 1977 was fixed for the 
presentation of the amended plaint by the 
trial Court. On September 21, 1977 the 
plaintiff non-petitioner filed the amend- 
ed plaint and the copy of it was deliver- 
ed to the defendant’s counsel. It was 


specifically mentioned in the order-sheet 
dated September 21, 1977, — 


Sagara giia l 

añe arat A ddaa are Fer fr ama 
añs shari at dt v8 1 maA aA 
qai aa datfad ara ar fetta 20-20-99 
at Far at 1” 


On November 1, 1977, addtional written 
statement was submitted. An objection 
was taken before the trial Court on 
December 1, 1977 that in the additional 
written statement which has been sub- 
mitted in reply to the amended plaint, 
certain additional pleas have been taken 
which could not be taken. The trial Court 
heard arguments on this objection and 
passed the order under revision on Janu- 
ary 20, 1978 as aforseaid. 


4. In S. B. Civil Revision Petition 
No. 93 of 1978, the order has also been 
made under the circumstances narrated 
above. 


5. Aggrieved by the orders dated 
January 20, 1978, the defendant-peti- 
tioner has come up in revision before 
me. 


6. I have heard Mr. A. L. Chopra 
learned counsel for the defendant-peti- 
tioner and Mr. G. R. Singhvi learned 
counsel for plaintiff-non-petitioner and 
also perused the record of the case. 


7, The first contention raised by 
Mr. Chopra is that when the plaint has 
been amended in pursuance of the order 
of the trial Court, the defendant has an 
unqualified right to file fresh written 
statement untrammelled by the pleas 
which he has taken in the earlier writ- 
ten statement. The whole of the writ- 
ten statement should be allowed to be 
taken on record and the learned Munsif 
has exercised his jurisdiction iligally 
and with material irregularity in direct- 
ing that paras Nos. 2 and 3 of the addi- 
tional written statement should be ignor- 
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ed. It was further submitted that the 
order allowing the amendment dated 
September 7, 1977 does not restrict his 
right to file written statement of amend- 
ed portion of the plaint alone. In sup- 
port of his contentions, Mr. Chopra has 
placed reliance on Girdharilal v. Krishan 
Datt, AIR 1960 Punj 575, New Bank of 
India, Ltd. v. Smt. Raj Rani, AIR 1966 
Punj 162 and an unreported decision of 
this Court in Civil Revn. No. 10 of 1975; 
Ram Das v. Harinarain decided on 18-8- 
1975 (Raj). On the other hand, learned 
counsel for the plaintiff-non-petitioner ar- 
gued that a perusal of the order sheet 
dated Sept. 21, 1977 shows that the 
defendant-petitioner was required to file 
written statement to the amended plaint 
alone and it is not open to him to take 
pleas which he has taken in paras 2 and 
3 of the additional written staternent. On 
the basis of the provisions contained in 
0O. 6, R. 7, C.P.C., he urged that the 
pleas which the defendant-petitioner has 
_ taken in paras 2 and 3 of the additional 
written statement, can only be taken after 
he is permitted to amend the written 
statement. In other words, his submis- 
sion is that if the defendant-petitioner 
wants to incorporate the pleas which he 
has mentioned in paras 2 and 3 of the 
additional written statement, he should 
move an application for the amendment 
of the written statement under O. 6, 
R. 17, C. P. C. He also referred to the 
provisions contained in O. 8, R. 9, C.P.C. 
dealing with the filing of the additional 
written statement. Strong reliance was 
placed on Pannalal v. Manak Lal, 1970 
Raj LW 394 and Dittu Ram v. Amar- 
chand, AIR 1961 Him Pra 46. 


8. I have considered the arguments 
advanced by the learned counsel for the 
parties and have given my anxious and 
thoughtful consideration. The order 
dated September 7, 1977 allowing the 
amendment is silent in respect of the 
filing of the written statement. However, 
after the filing of the amended plaint, the 
trial Court vide order sheet dated 
September 21, 1977 has specifically men- 
tioned, as stated above, that the written 
statement to the amended plaint was to 
be submitted by the defendant-petitioner 
and for that, date fixed was October 17, 
1977. A perusal of the order allowing 
the amendment of the plaint clearly 
shows that the trial Court did not res- 
trict the right of the defendant-petitioner 
to file reply to that portion of the plaint 
which was incorporated by way of 
amendment. Further, in the order sheet 
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dated September 21, 1977, the trial Court 
did not think it proper to restrict that 
right inasmuch as it directed the defen- 
dant-petitioner to file written statement 
to the amended plaint. The learned 
Munsif who passed the order allowing 
amendment, has, while dealing with the 
objection raised on behalf of the plain- 
tiff in respect of paras 2 and 3 of the 
additional written statement, observed 
that it was not ordered that the defen- 
dant should file written statement to the 
amended portion only. From the order 
allowing amendment dated September 21, 
1977 and the order dated Jan. 20, 1978, 
I am satisfied that the right of the defen- 
dant-petitioner to file additional written 
statement to the amended portion of the 
plaint was not restricted. Before a Divi- 
sion Bench of the Punjab High Court in 
Girdharilal’s case AIR 1960 Punj 575, a 
question arose whether the additional 
written statement should be confined to 
to amended part of the plaint only or it 
is open to the defendant to take new 
pleas while filing a written statement to 
the amended plaint. Dua, J. (as he then 
was) with whom D. Falshaw, J. agreed, 
observed as follows (at p. 581), — 


SP usaaedt thete is no rule of law, statu- 
tory or otherwise, which restricts or 
limits the defendant when he is called 
upon to file a written statement to an 
amended plaint, to contest the plain- 
tiffs claim, to any particular pleas. 
The general scheme of the Code 
of Civil Procedure and the policy under- 
lying the law of pleadings does not sug- 
gest any such restriction and the coun- 
S@]........0008 gas 


eisesiedeeed the question does not appear, 
strictly speaking, to be one of amendment 
of the first written statement which 
could only be effected with the permis- 
sion of the Court; it really pertains more 
to the right of the defendant to contest 
the suit as made out in the amended 
plaint read as a whole. The law relating 
to pleadings should not be construed: and 
applied with undue rigidity and strict- 
ness if no prejudice or embarrassment 
towards fair trial of the suit is caused. 
It would of course be open to the Court 
to consider whether or not, being an after- 
thought, the pleas in question lacked 
merit, but the right of the defendant to 
raise the new pleas could hardly be nega- 
tived by reference to the provisions of 
O. 6, R. 17 only.” 


The learned Judge also made the follow- 
ing weighty observations (at p. 582), — 


eects et The sole object of the plead- 
ings is to see where the parties differ, 
and that each side may be fully alive to 
the questions that are about to be argued, 
so that they may adduce all appropriate 
evidence; and if this object has been 
achieved, then to rule out the amended 
pleadings would tend to defeat, instead 
of promoting, the cause of justice, for 
serving which alone the rules of pro- 
cedure exist.” 


The matter again came up for decision 
before Dua, J. (as he then was) in New 
Bank of India’s case AIR 1966 Punj 162. 
In that case, the amendment of the plaint 
was allowed and when the amended 
plaint was put in, the defendant was 
permitted to file a fresh written state- 
ment, if so desired. The written state- 
ment was filed and thereafter the case 
was fixed for replication. In the written 
statement so filed, certain pleas were 
apparently included which were incon- 
sistent with the pleas in the earlier writ- 
ten statement. An objection was raised 
on behalf of the plaintiff that except in 
so far as the amendment in the written 
statement was necessitated directly by 
the amendment of the plaint, no other 
variation in the amended written 
statement of the defendant in 
conflict with the earlier statement 
should be permitted. The learned Judge, 
after considering the authorities cited 
before him, reached the conclusion that 
the written statement filed by the defen- 
dant must be allowed to remain on the 
record and should not be ignored by the 
Court below merely as a matter of law 
on the ground of being inconsistent with 
the plea in the earlier written statement. 
The learned Judge also took note of the 
provisions of O. 6, R. 7, C. P. C. in this 
regard. Paras 8 and 9 of this decision 
read as under, — 


‘In my opinion, the crucial test is; 
what is the nature of the order passed 
by the Court when permitting a fresh 
plaint to be filed. If at that time the 
Court does not intend to restrict a fresh 
plea to be raised merely as supplemen- 
tary to the trial already held and if it 
permits a plaint to be filed so that the 
entire trial could begin from the stage of 
pleadings, then, in my opinion, it is cer- 
tainly open to the defendant to put in a 
fresh written statement untrammelied by 
his pleas in the earlier written state- 
ment. It would undoubtedly be for the 
Court to consider how far to believe the 
truth of the plea in the amended writ- 
ten statement in face of the earlier 
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pleading and unless cogent and convinc- 
ing grounds are shown for going back on 
the earlier pleas, the Court would in all 
probability rule out the subsequent plea 
as an afterthought. I have, however, not 
been able, as at present advised, to fol- 
low as to how the fresh written state- 
ment can be controlled by O. 6, R. 7 of 
the Code, when the original order cal- 
ling upon the defendant to file a fresh 
written statement to the amended plaint 
is not so qualified. 


On behalf of the respondent it has been 
urged with certain amount of force that 
in the case in hand it must be deemed 
that the Court below had not reopened 
the entire trial but had merely directed 
the plaintiff to add to the relief clause ar 
additional relief and that the defendants 
were also accordingly permitted merely 
to answer to this additional plea and not 
to put in an absolutely fresh written 
statement. Whether or not the Court be- 
low intended to adopt this procedure is 
far from obvious and its order is certain- 
ly not clear and explicit in this respect. 
I can see that the amendment in the 
plaint is of a formal nature, but in the 
absence of any restriction placed by the 
Court below, I am unable, as at present 
advised, to hold that as a matter of law 
the defendant can be debarred from put- 
ting in a fresh written statement to a 
fresh plaint filed in pursuance of an un- 
qualified order”. 


It is, therefore, clear that in the absence 
of any restriction placed by the trial 
Court, the defendant cannot be debarred 
from putting a fresh written statement 
by taking additional pleas to the amend- 
ed plaint filed in pursuance of the order 
of the trial Court. These two authorities 
came up for consideration before Joshi, J. 
in Ramdas v. Harinarain. The learned 
Judge took note of the provisions of 
O. 6, O. 7 and O. 8 of the C. P. C. and 
thereafter came to the conclusion that 
these provisions do not appear to put 
any bar to take additional pleas in the 
written statement in answer to an 
amended plaint. I may mention that in 
that case, the additional pleas taken in 
the written statement pertained to the 
happening of subsequent event which 
had material bearing on the case. The 
learned Judge on the basis of the reason- 
ing given in Girdharilal’s case AIR 1960 
Punj 575, held that the trial Court had 
committed material irregularity in strik- 
ing the pleas based on the subsequent 
event taken by the defendant in the 
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written statement. I may pause here to 
observe that the learned Judge expres- 
sed his agreement with the two Punjab 
eases referred to above and a judgment 
given by Jagat Narayan, J. (as he then 
was) in Civil Revn. No. 353 of 1969. The 
decision reported in Dittu Ram’s case 
AIR 1961 Him Pra 46 was also taken 
note of but the view taken in that case 
was dissented from. In Pannalal’s case 
1970 Raj LW 394, when the amended 
written statement was filed and certain 
new pleas were taken the plaintiffs ob- 
jected to them relying on the decision 
reported in Dittu Ram’s case that the 
additional written statement should be 
confined to the amended portion of the 
plaint only. Jagat Narayan, J. (as he was 
then was), . also considered the two 
Punjab decisions referred to above, 
After quoting O. 8, R. 9, C. P. C., the 
learned Judge observed that the later 
part of O. 8, R. 9 is applicable as it was 
the Court which required an additional 
written statement from the defendants. 
I may refer to the following extract 
from para 10 of the report, — 


“The latter part of the above rules is 
applicable as it was the Court which re- 
quired an additional written statement 
from the defendants. The Court intend- 
ed that this written statement should be 
confined to the amended part of the 
plaint as is clear from its subsequent 
order, which has been challenged in 
revision.” 


Thereafter, the learned Judge 
ceeded to observe in pera 11,— 


“In such cases the Court should make 
it clear at the time of passing its order 
whether the written statement is to be 
confined to the amended part of the 
plaint. The Court may require an addi- 
tional written statement to be filed 
under O. 8, R. 9 at the time of allowing 
an amendment of the plaint or it may 
not require such an additional written 
statement. So it is for the Court to con- 
fine the additional written statement to 
the amended part of the plaint 
only or not; whether or not in a parti- 
cular case the Court should confine the 
additional written statement to the 
amended part of the pleint or not would 
depend on the facts and circumstances of 
a particular case and no hard or fast 
rule can be laid down”. 

There is nothing in the order permitting 
the amendment of the plaint dated Sep- 
tember 7, 1977 or in the order sheet 
‘ldated September 21, 1977 to suggest 
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that the additional written statement was 
to be confined to the amended part of 
the plaint only. The decision reported in 
Pannalal v. Manak Lal, 1970 Raj LW 394 
is therefore not of any avail to the 
plaintiff-non-petitioner. It appears to me 
from the unreported decision of this 
Court referred to above that the decision 
in Pannalal’s case was not brought to 
the notice of the learned Judge. So far 
as Dittu Ram’s case, AIR 1961 Him Pra 
46 is concerned, the learned Judicial 
Commissioner, after considering the 
Punjab decisions referred to above was 
of the opinion that when a plaint is 
allowed to be amended after the filing 
of the written statement by the defen- 
dant, the intention of the Court in asking 
the defendant to file a written state- 
ment is and should be deemed to be that 
the written statement should be confined 
to the fresh matter introduced by the 
amendment. The basis of the reasoning 
given by the learned Judicial Commis- 
sioner is that a party has no right to 
amend the previous pleading without the 
permission of the Court and therefore it 
is not open to the defendant to take pleas 
which have not been taken in the origi- 
nal written-statement while replying to 
the amended part of the plaint. I regret, 
I am unable to subscribe to the view 
taken in Dittu Ram’s case for the reasons 
given by the learned Judge of the Pun- 
jab High Court in the two decisions 
referred to above. J, therefore, hold that 
in view of the nature of the orders pas- 
sed by the trial court allowing the 
plaintiff to amend his plaint and direc- 
tion to the defendant to file written 
statement to the amended plaint that as 
a matter of law the defendant could 
not be debarred from submitting a 
fresh written statement. The additional 
written statement filed by the defen- 
dant must be allowed to remain on the 
record and should not be ignored by 
the court below. 


9. For the foregoing reasons, these 
revision applications succeed and allow- 
ing the same, I modify the order of the 
court below dated January 20, 1978 
and direct that the entire additional 
written statement should be considered 
as a pleading put in by the defendant. 
However, I went to make it clear that 
this does not mean that the pleas taken 
in paras 2 and 3 of the additional writ- 
ten statement must be believed. The 
explanation or the modification of the 
pleas will be open for consideration by 
the trial court. In the circumstances of 
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the case, the parties are left to bear 
their own costs. 
Revision petition allowed, 
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(JAIPUR BENCH) 
N. M. KASLIWAL, J. 
M/s. Bhonrilal Hiralal and others, Ap- 
pellants v. Prabhu Dayal and another, 
Respondents. 


Civil Mise. Appeal No. 77 of 1978, D/- 
9-2-1979." 


(A) Arbitration Act (1940), S. 34 — 
“Before..... taking any other steps in 
the proceedings” —. Meaning of. 


If a defendant merely appears for the 
purpose of contesting any interlocutory 
application in order to protect his rights 
from any ex parte order being passed on 
such application and requests the court 
for giving a hearing before passing an 
ex parte order, he cannot be said to have 
submitted to the jurisdiction of the Court 
for the purpose of adjudication of the 
merits of the controversy in the suit. 

(Para 9) 


(B) Arbitration Act (1940), S. 34 — 
Scope — There must be a subsisting and 
binding arbitration agreement. 


After the controversy raised by some 
of the defendants goes beyond the scope 
of an arbitration clause, the other defen- 
dants, who might bring the case under 
the arbitration clause, cannot be permit- 
ted to get the proceedings stayed under 
S. 34. | (Para 11) 


Cases Referred: Chronological Paras 


AIR 1978 Andh Pra 30 

AIR 1978 Andh Pra 289 

ATR 1977 Mad 189 

AIR 1975 Cal 222 

AIR 1974 All 431: 1974 AIl LJ 360 
AIR 1974 Delhi 223 

AIR 1973 SC 2071 4, 
AIR 1973 Cal 215 

AIR 1973 Punj & Har 197 

AIR 1971 Bom 231 

AIR 1967 SC 688 7,1 
AIR 1966 Cal 315 

AIR 1962 Cal 177 

AIR 1962 Cal 541 

AIR 1961 Madh Pra 322 
AIR 1960 Cal 206 

AIR 1960 Cal 693 


*Against order of Prem Chand Goyal, 
Addl. Dist. J., Alwar, D/- 1-5-1978. 
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1960 Raj LW 84: AIR 1960 Raj 67 
AIR 1959 SC 1362 
ATR 1957 All 91: 1956 All LJ 841 
AIR 1954 Nag 332 
AIR 1949 Mad 582 
AIR 1948 Bom 55 
AIR 1948 Cal 257 

M. B. L. Bhargava and A. K. Bhandari, 
for Appellants; B. P. Agrawal, for Re- 
spondents. 

SUDGMENT:— This is an appeal by 
the defendants against an order of the 
learned Additional District Judge, Alwar, 
dated 1st May, 1978, whereby he reject- 
ed the application filed under S. 34 of 
the Arbitration Act and refused to stay 
the proceedings of the Civil Suit. 


2. Brief facts giving rise to this ap- 
peal are that on 29th March, 1976, Pra- 
bhu Dayal s/o Bhonrey Lal and Raghu- 
nandan s/o Prabhu Dayal filed a suit for 
the dissolution of the firm Bhonri Lal 
Hiralal and for rendition of accounts of 
the firm and for partition of the movable 
and immovable properties and for sepa- 
rate possession. The plaintiffs also moved 
an application for appointment of re- 
ceiver under O. 40, R. 1, C.P.C. On 30th 
March, 1976, one of the defendants Om 
Prakash appeared in the trial Court suo 
motu and requested that he should be 
heard before passing any order on the 
application under O. 40, R. 1. The copy 
of the application and the plaint was 
given to the defendant Om Prakash and 
the summons of the suit and notices of 
the application for appointment of 
receiver were ordered to be issued for 
the other defendants. The case was fix- 
ed for 15th April, 1976 for hearing argu- 
ments on the application for appoint- 
ment of receiver. I deem it necessary to 
reproduce the order-sheet dated 30th 
March, 1976 as most of the arguments 
have been advanced on the basis of the 
order passed on 30th March, 1976:— 


spaga at Featé fei we 1 aa nA 
at adore fraa afea ZF 1 atte art 
usas ae Ga adie wet at agaa g 
faat faa aaar aed g aa: arma arte 
ae saad we Ga afaa at 1 aa aq 
ier at 1 sarda è$ ara ama ord 
at aed A at a are aara Ft Ast Yo 
ee l Haar Aart Fa gs g Rard Aaaa 
garf aar sat aft aata TAIT aS Fr 
qaraaaran ta eat a araea Ga Ft fe aeara 
qt arg at aa BAA Ge sa gar TT | aa, 


CANN Hh oT 


10 Raj. [Prs. 2-6] 


ata a tHe arar saari a. g RAIPAT 
A A we nA Rani è are ara ar 
a Afa eared mÂ gi 1 THe aa a AAS 
Ree ama a AA A arg AA wa 
asari waar Yar plaar aria 24 -¥-19% 
at Far gto 1 ecard a aga vet fea 
oat sant” 


3. On 15th April, 1976, Om Prakash 
and two other defendants Moti Lal and 
Lalta Prasad filed an application under 
5. 34 of the Arbitration Act for staying 
the proceedings of the suit. The learned 
trial Court by its order dated list May, 
1978, rejected the application filed by the 
defendants under S. 34 of the Arbitration 
Act. The defendants aggrieved against 
the said order of the trial Court, have 
come in appeal to this court. 


3 It is argued by the learned counsel 
for the appellants that the defendant Om 
Prakash cannot be said to have taken 
any other step in the proceedings as 
contemplated under S. 34 of the Arbitra- 

_tion Act, merely by appearing in the 
court on 30th March, 1976 in order that 
he might be heard before any ex parte 
order is passed on an application for the 
appointment of receiver. It is submitted 
that admittedly no written statement has 
been filed by the defendants and the 
defendant Om Prakash alone had ap- 
peared on 30th March, 1976 merely for 
the purpose of bringing it to the notice 
of the learned trial Court that no order 
may be passed on the application filed by 
the plaintiffs under O. 40, R. 1, C.P.C. 
without hearing him. The defendants 
were not even aware of the nature and 
scope of the suit filed by the plaintiff as 
they had not been served upon with the 
copy of the plaint or application for ap- 
pointment of receiver and as such it can- 
not be said by any stretch of imagina- 
tion that the defendant had taken any 
other steps in the proceedings, It is fur- 
ther submitted that the defendants were 
entitled to the stay of the proceedings 
of the suit as the plaintiffs were bound 
to refer the dispute to arbitration in 
accordance with the arbitration agree- 
‘ment and that the applicants at the time 
when the proceedings were commenced 
and still remained, ready and willing to 
do all things necessary to the proper 
conduct of the arbitration. It has been 
further argued that by merely attend- 
ing the court on 30th March 1976, as in- 


dicated above in the order-sheet dated 
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30th March, 1976, it cannot be inferred 
that the defendants had any intention to 
take part in suit or to waive the exercise 
of their right under S. 34 of the Arbitra- 
tion Act. Reliance is placed on Sansar 
Chand Deshraj v. State of M. P., AIR 1961 
Madh Pra 322, Dunichand Sons and Co., 
v. Fort Gloster Industries Ltd., AIR 1962 
Cal 541, Anandkumar Parmanand Kejri- 
wala v. Kamaladevi Hiralal Kejriwal, 
AIR 1971 Bom 231, Union of India v. Hind 
Galvanizing and Engineering Co. Pvt. 
Ltd., AIR 1973 Cal 215, Queens College 
Kanetra v. Collector, Varanasi, AIR 1974 
All 431, Sat Pal Anand v. R. K. Ahuja, 
AIR 1973 Punj and Har 197, Biswanath 
Rungta v. Oriental Industrial Engineer- 
ing Co. Pvt. Ltd., AIR 1975 Cal 222, 
Joharimal v. Fatehchand, 1960 Raj LW 
84 and State of U. P. v. Janki Saran Kai~ 
lash Chandra, AIR 1973 SC 2071. 


5. It is also submitted by the learned 
counsel for the appellants that there was 
no complicated question of law involved 
in the suit and even a question of law 
can be decided by the arbitrator and the 
learned trial Court was wrong in refus- 
ing to stay the proceedings of the suit 
on this ground. Reliance is placed on 
Firm Chimanram Mothilal v. Firm Van- 
dravandas Gordhandas, AIR 1948 Bom 
55, and Chandanmull Jhalaria v. Clive 
Mills Co. Ltd., AIR, 1948 Cal 257. 


6. Mr. Agrawal learned counsel for the 
plaintiff-respondents has argued that even 
the action of the defendant Om Prakash 
of contesting the application for the ap- 
pointment of receiver will be considered 
as taking any other steps in the proceed- 
ings within the meaning of S. 34 of the 
Arbitration Act. According to the learned 
counsel even if the defendant Om Pra- 
kash had not filed any written statement, 
he had appeared having knowledge of 
the suit filed against him and he had re- 
ceived the copy of the plaint and applica- 
tion on 30th Mar. 1976 with an intention 
to file a written statement and his prayer 
for not passing any ex parte order on the 
application for appointment of receiver 
without hearing him should be considered 
a clear act of estoppel or submitting to 
the jurisdiction of the court for the pur- 
pose of adjudication of the merits of the 
controversy in the suit. He placed reli- 
ance on P. Gunnu Rao v. P. Thiagaraja 
Rao, AIR 1949 Mad 582, Amritraj Ko- 
thari v. Golecha Financiers, AIR 1966 
Cal 315, Abdul Quddos Dost Mohammed 
Momin v. Abdul Gani Abdul Rahman, 
AIR 1954 Nag 332, Deluxe Film Distri- 
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butors Ltd. v. Sukumar Kumar, AIR 1960 
Cal 206, Union of India v. Hansraj Gupta 
& Co. AIR 1957 Ail 91, S. Ramalingam 
Chettiar v. S. Sarveswaran, AIR 1977 
Mad 189, Nandipati Rami Reddi v. Nandi- 
pati Padma Reddy, AIR 1978 Andh Pra 
30, and Kunte Malla Reddy v. Soma Sri- 
nivas Reddy, AIR 1978 Andh Pra 289. 


“4, Tt was further submitted that if the 
entire conduct of the defendants is taken 
into consideration it would be clear that 
they never intended to refer the matter 
to arbitration. A notice was given by the 
plaintiffs on 24th Apr. 1975 containing all 
the averments made in the plaint and 
the defendants Nos. 2 to 5 Hira Lal, Moti 
Lal, Hazari Lal and Nand Lal had sent 
a reply on 10th Nov. 1975 in which they 
never expressed a desire to refer the 
matter to arbitration. According to the 
learned counsel this conduct of the de- 
fendants shows that the defendants were 
not ready and willing to do all things 
necessary to the proper conduct of the 
arbitration and had thus forfeited their 
right under S. 34 of the Arbitration Act. 
It is further submitted that serious and 
complicated questions of law are to be 
tried in the suit which cannot be deter- 
mined by the arbitrator and this court 
should not interfere in the discretion 
exercised by the trial Court. It is further 
submitted that in order to bring the cases 
under S. 34 of the Arbitration Act it is 
necessary for the defendants to prove 
that the entire dispute raised in the suit 
must be covered under the arbitration 
clause. In order that an arbitration 
clause can be enforced there must also 
exist a dispute. It is submitted that Bhon- 
rey Lal father of the plaintiff Prabhu 
Dayal was no doubt a partner in the firm 
M/s. Bhonri Lal Hira Lal in pursuance 
of a partnership deed dated 6th Nov. 1949. 
Bhonrilal died on 15th Apr. 1966 and Smt. 
Gulab Devi w/o Bhonri Lal was included 
in the partnership on 18th Apr. 1966. On 
llith Nov. 1969, Gulab Devi also ceased 
to be a partner in the firm and Om Pra- 
kash and Lalta Prasad defendants were 
included in the partnership in place of 
Smt. Gulab Devi. On 31st Oct. 1970 Lalta 
Prasad and Pukhraj also elected to go out 
of the partnership and only Om Prakash 
remained in the partnership. It is thus 
contended that when the defendants are 
not treating the plaintiffs to claim any 
share in firm M/s. Bhonri Lal Hira Lal 
as heirs of deceased Bhonri Lal, the de- 
fendants have no right to demand the 
enforcement of arbitration clause in the 
partnership agreement. Reliance is placed 
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on Union of India v. Kishori Lal Gupta 
& Bros. AIR 1959 SC 1362, Union of 
India v. Birla Cotton Spinning & Weav- 
ing Mills Ltd., AIR 1967 SC 688 and 
Dadri Cement Co. v. Bird and Co. Ltd.: 
AIR 1974 Delhi 223. 


8. In reply to the arguments of Mr. 
Agrawal, learned counsel for the defen- 
dant appellant has further argued that 
the plaintiffs are bound by their own 
averments in the plaint so far the defen- 
dants had not filed any written state- 
ment and it cannot be presumed as to 
what stand the defendants will take. The 
defendant petitioner Om Prakash is not 
bound by any reply given by the other 
defendants on 10th Nov. 1975. The arbi- 
trator has power to grant all reliefs 
claimed by the plaintiffs in the suit in- 
cluding the dissolution of the partnership 
firm. Reliance is placed on Pannalal Paul 
v. Smt. Padmabati Paul, AIR 1960 Cal 
693 and Satyendra Nath Mitra v, Union 
of India, AIR 1962 Cal 177, in support 
of the contentions raised above. 


9. I have given my careful considera- 
tion to the arguments raised by the 
learned counsel for both the parties. 
There is no doubt that there is a‘ conflict 
of views in the various High Courts on 
the question whether a defendant: will 
be barred or not merely by taking part 
in the interlocutory proceedings like the 
appointment of receiver or temporary in- 
junction etc. However, much controversy 
is set at rest by the pronouncement of 
their Lordships of the Supreme Court in 
the State of U. P. (supra) in which it has 
been held that: 


“In our view, there is no serious infir- 
mity in the impugned judgment of the 
High Court and we are unable to find 
any cogent ground for interference under 
Art. 136 of the Constitution. The legal 
position with respect to the scope and 
meaning of S. 34 of the Arbitration Act 
admits of little doubt, the language of 
this section being quite plain. When a 
party to an arbitration agreement com- 
mences any legal proceedings against any 
other party to the said agreement with 
respect to the subject matter thereof, 
then the other party is entitled to ask 
for such proceedings to be stayed so as 
to enable the arbitration agreement to 
be carried out. It is, however, to be 
clearly understood that the mere exis- 
tence of an arbitration clause in an ag- 
reement does not by itself operate as a 
bar to a suit in the Court. It does not by 
itself impose any obligation on the Court 
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to stay the suit or to give any opportu- 
nity to the defendant to consider the 
question of enforcing the arbitration ag- 
reement. The right to institute a suit in 
some Court is conferred on a person hav- 
ing a grievance of a civil nature, under 
the general law. It is a fundamental 
principle of law that where there is a 
right there is a remedy. S. 9 C.P.C. con- 
fers this general right of suit on aggriev- 
ed person except where the cognizance 
of the suit is barred either expressly or 
impliedly, A party seeking to curtail this 
general right of suit has to discharge the 
onus of establishing his right to do so 
and the law curtailing such general right 
has to be strictly complied with. To en- 
able a defendant to obtain an order stay- 
ing the suit, apart from other conditions 
mentioned in S. 34 of the Arbitration 
Act he is required to present his appli- 
cation praying for stay before filing his 
written statement” or taking any other 
step in the suit proceedings. In the pre- 
sent case the written statement was in- 
disputably not filed before the application 
for stay was presented. The question is 
whether any other step was taken in the 
proceeding as contemplated by S. 34 and 
it is the point with which we are direct- 
ly concerned in the present case. Taking 
other steps in the suit proceedings con- 
notes the idea of doing something in aid 
of the progress of the suit or submitting 
to the jurisdiction of the Court for the 
purpose of adjudication of the merits of 
the controversy in the suit.” 


In view of the above pronouncement we 
have to see whether the defendant Om 
Prakash by appearing on 30th Mar. 1976 
for the purpose of being heard before 
any order to be passed on the applica- 
tion for the appointment of receiver can 
be said to have done something in aid of 
the progress of the suit or submitting to 
the jurisdiction of the court for the pur- 
poses of adjudication of the merits of the 
controversy in the suit. The defendant 
Om Prakash on 30th Mar. 1976, merely 
appeared through a counsel and sub- 
mitted an application that he may be 
heard before passing any order on the 
application for the appointment of recei- 
ver. The copy of the plaint and the ap- 
plication was given to him on that date. 
The case was adjourned for 15th Apr. 
1976 and the order-sheet dated 30th Mar. 
1976 also does not mention that the de- 
fendant Om Prakash had agreed or was 
directed to file a written statement on 
the next date ie. 15th Apr. 1976. On the 
next date ie. 15th Apr. 1976, the defen- 
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dant Om Prakash along with two other 
defendants filed an application under 
S. 34 of the Arbitration Act. No other 
act was done by the defendant Om Pra- 
kash on 30th Mar. 1976 which may lead 
to an inference that he wanted to do 
something in aid of the progress of the 
suit or had submitted to the jurisdiction 
of the court for the purpose of adjudica- 
tion of the merits of the controversy in 
the suit. Their Lordships of the Supreme 
Court while considering the scope and 
meaning of S. 34 Arbitration Act in the 
case of State of U. P. (supra) referred 
to above have used the word ‘suit’ while 


‘interpreting the words ‘taking any other 


step in the proceedings under S. 34 of 
the Arbitration Act.’ This clearly shows 
that the words ‘taking any other step in 
the proceedings’ connote an idea of doing 
something in aid of the progress of the 
suit. If a defendant merely appears for 
the purpose of contesting any interlocu- 
tory application in order to protect his 
rights from any ex parte order being 
passed on such application and requests 
the court for giving a hearing before 
passing an ex parte order, he cannot be 
said to have submitted to the jurisdiction 
of the Court for the purpose of adjudica- 
tion of the merits of the controversy in 
the suit within the meaning of S. 34 of 
the Arbitration Act. This sort of act 
simpliciter with no other conduct of the 
defendant to take part in the proceedings 
in the suit cannot be considered as an 
act of waiver or having lost a right to 
claim stay of the suit under S. 34 of the 
Arbitration Act. Thus as regards this 
question I am in agreement with the ar- 
guments advanced by the learned counsel 
for the appellants. 


10. The plaintiffs have come forward 
with the allegations in the plaint that 
Shri Ram Narain a common ancestor of 
the parties had started a business in the 
name of Bhonri Lal Hiralal. Ram Narain 
was living jointly with his five sons. 
After the death of Ram Narain, the en- 
tire movable and immovable properties 
left by Ram Narain and the business of 
M/s. Bhonri Lal Hiralal came to the 
share of his sons as members of the joint 
Hindy family. Thereafter the joint fami- 
ly business in the name of Bhonri Lal 
Hira Lal was changed in the form of a 
partnership firm registered under the 
Partnership Act in order to gain some 
advantage under the Income-tax law. A 
partnership deed was executed between 
Bhonri Lal father of the plaintiff Prabhu 
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Dayal and defendants Hira Lal, Moti Lal, 
Hazari Lal and Nand Lal sons of Ram 
Narain. The registered partnership of 
Messrs. Bhonri Lal Hira Lal remained 
the property of the joint Hindu family 
of the parties. Bhonri Lal father of the 
plaintiff Prabhu Dayal was given 1/5th 
share as representing: his branch in the 
joint Hindu family. After the death of 
Bhonri Lal on 15th Apr. 1966. Gulab Devi 
w/o Bhonri Lal was included in the part- 
nership of Messrs. Bhonri Lal Hira Lal 
representing the branch of the plaintiffs. 
Smt. Gulab Devi being-an uneducated lady 
and old aged, was turned out of the part- 
nership in collusion of the defendants 
Nos. 2 to 5 who were the’sons of Ram 
Narain. However, Shri Om Prakash and 
Lalta Prasad other brothers of plaintiff 
Prabhu Dayal were included in the part- 
nership of the firm Bhonri Lal Hira Lal 
and after sometime Lalta Prasad was also 
turned out of the partnership. The plain- 
tiffs asked the defendant to render the 
accounts and give the share in the part- 
nership firm and also gave a registered 
notice but the defendants Nos. 2 to 5 gave 
a reply that the plaintiffs. never remained 
partners in the firm Messrs. Bhonri Lal 
Hira Lal and that the plaintiffs were do- 
ing their separate business in the firm 
name of Prabhu Dayal Om Prakash. 
They never agreed to refer the matter 
to arbitration, In reply to the application 
filed by the plaintiffs for the appointment 
of receiver, the defendants took the stand 
that Prabhu Dayal plaintiff had separated 
from his father by taking Rs. 55,000/- and 
after the death of his father Bhonri Lal, 
Prabhu Dayal plaintiff took a further 
sum of Rs. 25,000/- from the other heirs 
of Bhonri Lal and executed’a relinquish- 
ment deed on 22nd Dec. 1968 whereby 
he agreed to relinquish all his rights and 
share in the firm M/s. Bhonri Lal Hira 
Lal and in all movable and immovable 
properties left by Bhonri Lal. In view of 
this stand taken by the defendants Om 
Prakash, Lalta Prasad, Moti Lal, and Smt. 
Gulab Devi in the reply to the applica- 
tion for the appointment of receiver, it 
is clear that the defendants are not ac- 
cepting the plaintiffs to have any share 
in the firm Bhonri Lal Hira Lal and are 
also relying on a relinquishment deed 
executed by the plaintiff, Prabhu Dayal 
on 22nd Dec, 1968. The defendants in 
view of the above stand taken by them 
cannot be permitted to rely on Para 
No. 15 of the arbitration clause in the 
partnership deed- dated 6th Nov. 1949, 


which reads as under: 
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“ag fe Ga a aratare (wets) F ara 
sfafafaat ar akam À ga aaka aa at 
awadi $ areg a ar gana arae at 
asam gr mret far ga ae aa ariaa 
at wnat & fratfra aredt (Arbitrator) 
gaq wa ami $ safsa (Arbitration 
Act) è aga aa fam maa i” 


Il, Under S. 34 of the Arbitration Act 
the following conditions must co-exist :— 

ü) there must be a subsisting and 
binding arbitration agreement capable of 
being enforced between the parties; 

(ii) the subject matter in dispute in 
the proceedings sought to be stayed must 
be within the scope of the arbitration 
agreement; and 


(iii) the petition must be made to 
the judicial authority by a party to the 
arbitration agreement or some person 
claiming under him at the earliest stage 
of the proceedings, i.e. before the filing 
of the written statement or taking any 
other step in the proceedings. 


The Judicial Authority may, if these con- 
ditions exist, grant stay, if it is satisfied 
that the party applying is and has also 
been at all material times before thej 
proceedings were commenced ready and 
willing to do all things necessary for the 
proper conduct of the arbitration and 
there is no _ sufficient reason for not 
referring the matter in accordance with 
the Arbitration Act. In Union of India v. 
Birla Cotton Spinning and Weaving Mills 
Ltd. (supra), it was held by their Lord- 
ships of the Supreme Court that: 


“The evidence recorded by the Trial 
Court discloses that there was no dispute 
between the Company and the Union 
arising under the contract on which the 
suit was filed. The Union accepted liabi- 
lity to pay the amount claimed by the 
Company in the suit. The Union still 
declined to pay the amount asserting that 
an amount was due from the Company 
to the Union under a distinct contract. 
This amount was not sought to be set-off 
under any term of the contract under 
which the Company made the claim. The 
dispute raised by the Union was, there- 
fore, not in respect of the liability under 
the terms of the contract which included 
the arbitration clause, but in respect of 
an alleged liability of the Company un- 
der another contract which it may be 
noted had already been referred to arbi- 
tration. The Union had no defence to the 
action filed by the Company: it was not 
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contended that the amount of Rs. 10,625 
was not due to the Company under the 
contract relied upon by the Company. 
For enforcement of the arbitration clause 
there must exist a dispute: in the ab- 
sence of a dispute between the parties 
to the arbitration agreement, there can 
be no reference.” 


Thus for enforcement of the arbitration 
clause there must exist a dispute; in the 
absence of a dispute between the parties 
to the arbitration agreement, there can 
be no reference. As already mentioned 
above the stand taken by the defendants 
cannot be considered as an existence of 
a dispute between the parties to the arbi- 
tration agreement. In reply to the notice 
sent by the plaintiffs some of the defen- 
dants at least had denied the share of 
the plaintiffs in the partnership firm 
M/s. Bhonri Lal Hira Lal. It is no doubt 
true that the defendants have not filed 
any written statement so far, but their 
stand is clear from the reply to the notice 
given by them and by the stand taken 
in reply to the application for the ap- 
pointment of receiver. The arguments of 
the learned counsel for the defendant 
appellants that the appellants Om Pra- 
kash and Lalta Prasad were not bound 
by any reply to the notice sent by other 
defendants namely Hira Lal, Moti Lal 
Hazari Lal and Nand Lal sons of Ram 
Narain, has no legs to stand inasmuch 
as they have joined with these defen- 
dants in filing the appeal before this 
court and have engaged a common law- 
yer. There is nothing on record so far 
to show that the defendants appellants 
Om Prakash and Lalta Prasad have a 
conflict of interest with the other defen- 
dants in so far as contesting the claim 
of the plaintiffs. Learned counsel for the 
defendant appellants during the course of 
argument was also not prepared to say 
on behalf of the defendant-appellants 
Om Prakash and Lalta Prasad that they 
agreed to the plaintiffs share in the 
partnership firm Bhonri Lal Hira Lal. 
That apart, after the controversy raised 
by some of the defendants goes beyond 
the scope of an arbitration clause, in my 
humble opinion the other defendants, 
who might bring the case under the arbi- 
tration clause, cannot be permitted to 
get the proceedings stayed under S. 34 of 
the Arbitration Act. Thus looking the 
case from any point of view I am fully 
convinced that the defendants are not en- 
titled to get the proceedings stayed un- 
der S. 34 of the Arbitration Act. 
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11. In the result this appeal fails and 
is dismissed with costs. 
Appeal dismissed, 
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2. The plaintiff has alleged in the 
plaint dated July 17, 1963 that defen- 
dants Nos. 1 to 4 are sons of defendant 
No. 5, who died during the pendency of 
the suit and in his place, defendants 
Nos. 5/5 and 5/6 were impleaded as par- 
ties to the suit; that the defendants and 
the plaintiff jointly purchased truck 
No. RJY 1497 on May 23, 1962 for 
Rs. 6011/- from one Baldevsingh son of 
Govindsingh, resident of Kankroli and 
that it was agreed to ply this truck joint- 
ly (in partnership) and the following 
terms were orally agreed, — 


1. That the aforesaid truck will be 
jointly owned by the plaintiff and the 
defendants and 1/2 of its costs will be 
paid by the plaintiff and the other 1/2 by 
the defendants, 

2. That as the defendants did not have 
sufficient amount, the plaintiff will invest 
more amount but the defendants will be 
liable to pay interest @ 2% per mensem 
to the plaintiff on that amount. 

3. That the plaintiff and the defen- 
dants will share profits and loss in this 
business half and half. 


4. That on behalf of the defendants, 
the business will be carried on in the 
name of defendant No. 1 Gheesukhan 
but all the defendants will be liable to 
receive and pay profits and loss. 


5. That the parties will be free to put 
an end to the business, and after ac- 
counts, the party against whom any 
amount is found due, will pay the same 
to the other party. 

The case of the plaintiff further is that 
towards the’ price of the truck, the plain- 
tiff paid Rs. 4,000/- and the defendants 
paid Rs. 2,000/- and that as the plaintiff 
has paid Rs. 1,000/- in excess of his 
share, the defendants are liable to pay 
interest to the plaintiff on this amount. 
After the purchase of the truck, the 
plaintiff and defendant No. 1 went to the 
office of the Regional Transport Autho- 
rity with the vendor Baldevsingh for 
transferring of the registration; that, there 
they came to know that the transfer 
cannot be effected in favour of two per- 
sons and, therefore, the truck was trans- 
ferred and registered in the name of 
Gheesukhan but the truck remained in 
partnership of. the plaintiff and the de- 
fendants on the terms mentioned above. 
In para 5 of the plaint, it was stated that 
whatever income was received from ply- 
ing the truck up to Feb. 10, 1963, was 
spent on it; that its account is with the 
plaintiff and that that account was shown 
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to defendants Nos. 1, 2 and 3 from time 
to time on behalf of all the defendants. 
It was also stated by the plaintiff from 
Feb. 11, 1963, the aforesaid truck remain- 
ed in possession of the defendants and 
they have not shown or supplied the ac- 
count of income and expenditure; as it 
was not possible to ply the truck jointly, 
the plaintiff served a notice dated 
July 8, 1963 on the defendants for wind- 
ing up the partnership business, This 
notice was wrongly replied by defendant 
No. 1. The plaintiff has stated that accord- 
ing to the account up to Feb. 10, 1963, he 
invested Rs. 6135/11/3 and defendants had 
incurred an expenditure of Rs. 1658/4/- 
on the truck and that after Feb. 10, 1963, 
the account is with the defendants and 
that the account of the partnership can 
only be settled when the defendants sub- 
mit the account to him. In these circum- 
stances, the plaintiff brought, the suit for 
dissolution of partnership and rendition 
of accounts praying for the following 
reliefs, — 

1, That a decree may be passed declar- 
ing the dissolution of the partnership 
from July 10, 1963 or from any other 
date which the Court may think proper. 


2. That a preliminary decree may be 
passed for taking accounts between the 
parties regarding the truck and there- 
after, a decree for the amount that may 
be found due to the plaintiff may also 
be passed. 


3. That the truck in question may be 
taken in possession of the Court or a 
receiver may þe appointed who may take 
its possession. The truck may be sold 
and profits and loss of the partnership 
may be determined and whatever amount 
has been invested by the plaintiff may 
be paid to him and in case the entire 
amount is not paid, a decree for the ba- 
lance of the amount may be passed 
against the defendants. 

4. That the costs and damages of the 
suit be awarded to the plaintiff. 

2A. The defendant No. } submitted 
his written statement on Sept. 25, 1963 
which was subsequently amended. Defen- 
dants Nos. 2 to 5 filed a joint written 
statement on the same date. The defen- 
dants denied the plaintiffs allegations. 
They denied that- the truck in question 
was purchased jointly (in partnership) 
by the parties. Their defence was that 
the truck was purchased by defendants 
Gheesukhan and Peeru. The partnership 
on the basis of the terms mentioned above 
by the plaintiff was also denied. 
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In para 14 of the written statement of 
defendant No. 1, it was pleaded that the 
registration certificate was issued in 
favour of defendant No. 1 Gheesukhan 
alone and not in favour of Mangilal and 
Gheesukhan jointly and that permit un- 
der Section 42 of the Motor Vehicles Act 
(No. IV of 1939) (for short, ‘the Act’ here- 
after) was also issued in his favour per- 
sonally and that, therefore, the partner- 
ship as alleged by the plaintiff is illegal 
and the plaintiff is not entitled to bring 
the suit on its basis. The following issues 
were framed, which, when translated in- 
to English, read as under,— 

1. Whether the Truck No. RJY 1497 
was purchased by the plaintiff and the 
defendants jointly from Baldevsingh? 


2. Whether if was decided to ply the 
truck jointly as alleged in para 2 of the 
plaint? 

3. Whether in the purchase of this 
truck, the plaintiff had invested 
Rs. 4,000/- while the defendants invested 
Rs.. 2,000/- and, therefore, the plaintiff is 
entitled to Rs. 1,000/- which he contri- 
buted in excess of his share and whether 
the plaintiff is entitled to interest there- 
on? 

4. Whether, for the reasons mention- 
ed in para 14 of Gheesukhan’s written 
statement, the partnership is void and 
illegal and unenforceable ? 


The learned Civil Judge, after trial, re- 
corded the following findings,— 

1. That it was proved that the plaintiff 
and the defendant Gheesukhan purchased 
the truck in suit in partnership and that 
the partnership of the defendants Nos. 2 
to 5 has not been proved by the plaintiff. 

2. That it was decided to ply the truck 
in question in partnership in which the 
plaintiff and the defendant had half 
share each, that any partner who invest- 
ed amount in excess of his share was en- 
titled to interest @ 2% per mensem and 
that the business of this partnership was 
to be carried in the name of Gheesukhan. 

3. That it is proved that the plaintiff 
invested Rs. 4,000/- in the purchase of 
the truck. 

4. That partnership was forbidden by 
law and, therefore, the plaintiff is not 
entitled for dissolution of the partnership 
and rendition of accounts. 


3. It may be mentioned here that the 
learned Civil Judge, while deciding issue 
No. 4, has inadvertently mentioned that 
issue No. 1 is decided in favour of the 
plaintiff, In view of the finding arrived at 
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by him in respect of issue No. 4, he dis- 
missed the plaintiff's suit with costs by 
his judgment dated Aug. 12, 1966. 

4. Feeling aggrieved by the judgment 
and decree, the plaintiff went in appeal 
and the learned District Judge, Partab- 
garh by his judgment dated Oct. 21, 1967 
dismissed the appeal. In the appeal be- 
fore the learned District Judge, finding 
on issue No. 4 was challenged on behalf 
of the appellant. On behalf of the defen- 
dants, during the course of arguments 
findings recorded in respect of issues 
Nos. 1, 2 and 3 were not assailed. The 
learned District Judge recorded the fol- 
lowing findings :— 

“It is thus clear that the permit was 
granted to Gheesukhan personally and 
not in favour of the partnership. The 
partnership therefore, - could not have 
carried on the business of plying the 
truck on hire without obtaining a permit 
u/s 42 Motor Vehicles Act. The suit has 
to be dismissed in such a case not be- 
cause it is to help the defendant but be- 
cause violation of law cannot be con- 
doned by court.” r 
The learned District Judge further ob- 
served, — 

“It has not been shown in the case be- 
fore me that Mangilal and Gheesukhan 
had brought full facts to the notice of 
Regional Transport Authority to the 
effect that although one permit was to 
be issued in the name of Gheesukhan 
alone the truck was to be actually plied 
by the partnership firm. I am therefore of 
the opinion that the plaintiff cannot be 
given the aid of the court in realising the 
amount which he thinks it is due from 
the defendants.” 


Appearing for the appellant, Mr H. C. 
Bhandari submitted that the above 
quoted finding of the learned District 
Judge, by which he decided issue No. 4 
against the plaintiff and in favour of the 
defendants, is erroneous in law particu- 
larly in view of the findings of the trial 
Court namely, 


i. that the truck in question was 
jointly purchased in partnership by the 
plaintiff Mangilal and defendant Gheesu- 
khan, and 


2. that the business will be carried in 
the name of Gheesukhan. 
He submitted that the truck was pur- 
chased on May 23, 1962 and partnership 
was entered between the plaintiff and de- 
fendant No. 1 as found by the learned 
Civil Judge, and that thereafter, the per- 
mit was obtained on Feb. 6, 1963. Thus, 


1980 


partnership preceded and thereafter per- 
mit was obtained, In these circumstances, 
there was no contravention of S. 42 of 
the Act. According to the learned coun- 
sel, there was neither any transfer of 
permit nor any agreement to transfer it. 
After permit, there was no transfer as 
partnership was entered into prior to ob- 
taining the permit. On the basis of these 
premises, learned counsel contended that 
it cannot be said that the partnership was 
forbidden by law under S. 23 of the 
Contract Act. In support of his arguments 
learned counsel placed reliance on 
Champsey Dossa v. Gordhandas Kessowji, 
AIR 1917 Bom 250, Gordhandas Kessowji. 
v. Champsey Dossa, AIR 1921 PC 137, 
Mt. Manbharibai v. Bajrang Rice Mill, 
Warasheoni, AIR 1956 Nag 225, M/s. 
Dayabhai and Co. Barwani v. Commr. of 
Income-tax M. P, Nagpur and Bhandara, 
AIR 1966 Madh Pra 13, K. M. Viswa- 
natha Pillai. v. Shanmugham, AIR 1969 
Sc 493, and Umacharan Shaw and Bros. 
_v. Commr. of Income-tax, West Bengal 
(1959) 37 ITR 271 (SC). 

5. Mr. G. S. Mehta learned counsel for 
the respondents after referring to the 
provisions of S. 2 (19), S. 2 (20), S. 22, S. 31 
and S. 42 of the Act, contended that the 
truck could not be plied without permit 
and the permit was not obtained in the 
name of the partnership firm and as such, 
there was violation of S. 42 of the Act, 
He, therefore, supported the order under 
appeal. He invited my attention to Commr., 
of I. T. Mysore v. Union Tobacco Co. 
Ernakulam, AIR 1960 Ker 276. Varadara- 
julu Naidu v. Thavasi Nadar, AIR 1963 
Mad 413. D, Satyanarayana v. K. Appa Rao’ 
AIR 1966 Andh Pra 209, Inderjitsingh v. 
Sundersingh, 1969 Raj LW 377, and Brij- 
mohan v. N. V. Vakharia, 1965 Raj LW 
254. 

6 Section 2 of the Act deals with defi- 
nitions. Section 2 (19) defines ‘owner’ and 
S. 2 (20) defines ‘permit’ as a document 
authorising the use of a transport vehicle 
as a contract carriage or a stage carriage 
er a private carrier or a public carrier. 
S. 22 provides for registration. It inter 
alia lays down that no person shall drive 
any motor vehicle and no owner of. a 
motor vehicle shall cause or permit a 
motor vehicle to be driven unless the 
vehicle is registered in accordance with 
Chap. III of the Act. S. 31 provides for 
transfer of ownership of the motor vehi- 
tle. S. 42 is an important section which 
deserves notice. Material portion of Sec- 
tion 42, necessary for the present pur- 
pose, reads as under,— 
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“S. 42. Necessity for permits.— (1) No 
owner of a transport vehicle shall use/or 
permit the use of the vehicle in any pub- 
lic place whether or not such vehicle is 
actually carrying any passenger or goods 
save in accordance with the conditions of 
a permit granted or countersigned by a 
Regional or State Transport Authority or 
the Commission authorising the use of 
the vehicle in that place in the manner 
in which the vehicle is being used: 

Provided that a stage carriage permit 
shall, subject to any conditions that may 
be specified in the permit, authorise the 
use of the vehicle as a contract carriage : 

Provided further that a stage carriage 
permit may, subject to any conditions 
that may be specified in the permit, au- 
thorise the use of the vehicle as a goods 
vehicle either when carrying passengers 
or not: : 

Provided further that a public carrier’s 
permit shall subject to any conditions 
that may be specified in the permit, au- 
thorise the holder to use the vehicle for 
the carriage of goods for or in connection 
GN a trade or business carried on by 


Section 59 deals with general conditions 
attaching to all permits. Sub-sec. (1) of 
S. 59 is as under, — 

“S. 59. General conditions attaching to 

all permits.— (1) Save as provided in 
S. 61, a permit shall not be transferable 
from one person to another except with 
the permission of the Transport Autho- 
rity which granted the permit and shall 
not without such permission operate to 
confer on any person to whom a vehicle 
covered by the permit is transferred any 
tight to use that vehicle in the manner 
authorised by the permit.” 
Ít is clear from sub-sec. (1) of S. 59 that 
a permit granted under the provisions of 
the Act is not transferable except with 
the .permission of the Transport Autho- 
tity which granted the permit. 

7. Section 4 of the Partnership 
Act (No. IX of 1932) defines 
‘partnership’, ‘partner’ firm’ and ‘firm 
name’. Section 5 lays down that 
the relation of partnership arises from 
contract and not from status. S. 6 there- 
of provides for mode of determining 
existence of partnership. S. 7 lays down 
that where no provision is made in the 
contract for determination of the part- 
nership, the partnership is at will. S. 8 
deals with particular partnership, 

8. It is, therefore, clear from the vari- 
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ous provisions of the Act that it does 
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not prohibit carrying on the business of 
plying a truck in partnership and such 
a term in a partnership is not per se 
illegal. 


§. It will be relevant here to refer to 
Section 23 of the Contract Act. It 
inter alia, provides that consideration or 
object of an agreement is lawful unless 
it is forbidden by law and in such a case, 
object or consideration of an agreement 
is said to be unlawful and that every 
agreement, of which the object or con- 
sideration is unlawful, is void. A learned 
single Judge of the Bombay High Court 
in Champsey Dossa’s case held that 
where a licensee under S. 11, Bombay 
Salt Act, is prohibited by the terms of 
the licence from sub-letting the whole 
or a part of the privilege, admits some 
member of his family and others as part- 
ners in the business to share the profits, 
the partners however rot having any part 
in the manufacture of salt, the arrange- 
ment does not infringe the provisions 
either of the licence cr of S. 11 of that 
Act. This Bombay decision was affirmed 
in Gordhandas Kessowji’s case. A Divi- 
sion Bench of the Madhya Pradesh High 
Court in M/s. Dayabhai and Co.’s case, 
after examining the provisions of S. 31 
and S. 59 (2) of the Act and S. 23 of the 
Contract Act, observed as under,— 


“It follows from the above propositions 
that partnership business in transport, 
can be carried on on the strength of a 
permit obtained by a partner and with 
a vehicle belonging to him. It can also 
be carried on with vehicles belonging 
to the partnership firm on the basis of 
permits obtained by a partner in respect 
of those vehicles, as a partner though 
not owner of those vehicles is clearly as 
a partner in possession of those vehicles. 
In the absence of any provision in the 
Motor Vehicles Act laying down that 
transport business in partnership can 
only be done on permits issued and ob- 
tained by the firm itself and with vehi- 
cles of which the firm is the owner, it 
cannot be held that Ss. 31, 42 and 59 of 
the Motor Vehicles Act are transgressed 
when transport business is. carried on 
with vehicles belonging to a partner or 
to the firm on the authorisation of per- 
mits held by a partner. In the partner- 
ship business done by partner with vehi- 
cles belonging to him or to the partner- 
ship firm on permits obtained and held 
by him, there is no transfer of vehicles 
or transfer of permits. There being thus 
no violation of any provisions of the 


Mangilal v. Gheesukhan (S. K. Mal Lodha J.) 


A.L R. 


Motor Vehicles Act, a partnership firm 
constituted for carrying on transport 
business cannot be regarded as illegal 
merely because the partnership business 
is carried on by a partner on the strength 
of permits obtained and held by him and 
with vehicles belonging to him or to the 
partnership firm. 


Such a partnership agreement cannot 

also be held to be void as against public 
policy. It does not fall under the well- 
settled classes of contracts which have 
been ruled by authority as contrary to 
public policy and it cannot be declared 
to be a contract opposed to public policy 
by inventing a new head of public 
policy.” 
In support of their view, the learned 
Judges relied on Champsey Dossa’s case, 
Gordhandas Kessowji’s case, Mt. Man- 
bharibai’s case and Umdcharan Shaw's 
case, 


10. Their Lordships of the Supreme 
Court have examined, amongst others, 
the provisions of Sections 2 (19), 2 (20) 
and S. 42 (1) of the Act in K. N. Viswa- 
natha’s case. It was held therein that 
the definition of permit itself shows that 
all permits need not be in the name of 
the owner because the latter part of the 
definition shows that it is only in the 
case of a private carrier or a public car- 
rier that permit has to be in the owner’s 
name. It was further observed that the 
Act does not expressly or by implication 
bar benami transactions or persons own- 
ing buses benami and applying for per- 
mits on that basis. Their Lordships over- 
ruled the decision reported in A. V. 
Varadarajulu Naidu’s case which was 
relied on by the learned counsel for the 
respondents. A Division Bench of the 
Nagpur High Court in Mt. Manbharibai’s 
case held that the mere infringement of 
a term of the Government in the agree- 
ment against sub-letting or transfer did 
not render the transaction illegal espe- 
cially when the agreement entered into 
provided for the carrying on of the busi- 
ness by only one of the partners. In that 
ease, the plaintiffs entered into a part- 
nership with one K to carry on the busi- 
ness of agency which K had from the 
Government for the purchase of grain 
and the agreement between the parties 
provided for the carrying on of the busi- 
ness entirely by K and the agreement 
between the Government and K was 
that “the agent will not assign, sub-let 
or transfer in any manner whatsoever 
the whole or any part of his interest in 
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this agreement”. In para 11 of the re- 
port, it was observed as under,— 

Moeata the rule is that illegality is 
never presumed, but must always be 
proved by those who assert its existence. 
To show that a partnership is illegal it 
is necessary to prove either that the ob- 
ject of the partnership is one the attain- 
ment of which is contrary to law, or 
that the object being illegal, its attain- 
ment is sought in a manner which the 
law forbids.” 


In Mt. Manbharibai’s case, Champsey 
Dossa’s case and Gordhandas Kessowji’s 
case were followed. In this case, the 


truck was purchased by the plaintiff and 
the defendant Gheesukhan, and partner- 
ship was entered into for plying it joint- 
ly in the name of Gheesukhan and there- 
after permit was obtained on Feb. 6, 1963 
which was, in the name of defendant 
Gheesukhan. In these circumstances, 
under the Partnership Act and the Act, 
the partnership between the plaintiff 
and Gheesukhan was valid and lawful 
for plying truck No. RJY 1497, though it 
was plied on the strength of the permit 
obtained by one of the partners. Gheesu- 
khan, in whose name the partnership 
business was to be carried on, At the 
risk of repetition, it may be mentioned. 
that the truck was jointly purchased by 
the plaintiff and Gheesukhan as found 
by the trial court. It is not the case of 
the defendant Gheesukhan or of defen- 
dants Nos. 2 to 5 that there was any 
transfer of vehicle or permit in contra- 
vention of S. 31 or S. 59 of the Act. In 
these circumstances, it cannot be said 
that the agreement of partnership is hit 
by S. 23 of the Contract Act. The deci- 
sions relied on by the learned counsel 
for the appellant support the conclusion 
to which I have arrived at and which 
have already been mentioned above. 


11. Inderjitsingh’s case, on which the 
learned counsel for the respondents plac- 
ed strong reliance, is clearly distinguish- 
able. In that case, Shinghal J., as he 
then was, on the facts and circumstances 
of that case, reached the conclusion that 
there is no room for doubt that the part- 
ners transferred the permit in propor- 
tion to their respective shares, without 
the permission of the Transport Autho- 
rity and conferred on themselves, the 
right to use and manage the vehicle in 
the manner authorised by the permit in 
terms of the partnership agreement. He, 
therefore, held that the partnership 
agreement contravened the provisions of 
S. 59 of the Act in doing what was for- 


. tion was raised whether the moneys ad- 
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bidden by it and the consideration or 
object of the agreement was unlawful 
within the meaning of S. 23 of the Con- 
tract Act and it was, therefore, void. It 
may be mentioned here that, amongst 
others, the learned Judge relied on A. V. 
Varadarajulu Naidu’s case, which has 
been overruled in M/s. Dayabhai & Co.’s 
case, Here, in the case before me, there 
was neither any transfer of vehicle nor 
of permit, D. Satyanaraina’s case is of 
no avail to the learned counsel for the 
respondents. In appeal, before the An- 
dhra Pradesh High Court, the conten- 


vanced by way of capital for en illegal, 
partnership could be recovered. It was 
held that none of the parties to an illegal 
partnership can lay an action inter se 
for the recovery of that money and that 
a party to an illegal contract cannot 
carry into effect as law will not tolerate 
any party to violate any moral or legal 
duties, A perusal of the decision report- 
ed in Commr. of I.-T.’s case shows that 
in that case, twelve persons formed a 
partnership out of whom, some of them 
had earlier obtained several tobacco 
licences at the auction conducted and 
the partnership was formed to exploit 
the licences obtained by the partners as 
well as two licences held by the strang- 
ers. Para 2 of the partnership deed, in 
that case, provided that the shops for 
which the licences were held, should be 
run under the trade name of ‘Union To- 
bacco Company, Ernakulam” and in ac- 
cordance with the terms and conditions 
of the deed. The document further pro- 
vided that the business should be owned 
by the partners in four equal shares: 
one share to be held by a group compris- 
ing of three partners another by a group 
comprising of two; the third by another 
group of two partners and the fourth 
share by five partners. Para 4 of the deed 
provided that the profits or losses of the 
partnership should be divided emong the 
twelve partners in the manner mention- 
ed therein. In those facts, it was held 
that alicensee entering into a partnership 
passes partial but substantial interests in 
what he has in favour of another and 
thereby does what the rule against 
transfers seeks to forbid without permis- 
sion. The same result is reached when 
prohibition against transfer of possession 
is analysed for it cannot be disputed 
that by becoming a partner a licensee in 
Possession of the goods converts without 
transfer of corpus his possession into 


that of an agent. Under S. 26A of the 





20 Raj. ([Prs. 11-14] Mangilal v. Gheesukhan (S. K. Mal Lodha J.) 


Income-tax Act, registration of the firm 
was declined. The Kerala case was refer- 
red in M/s. Dayabhai’s case. In my opin- 
ion, the Kerala decision is distinguish- 
able on facts. In Brijmohan’s case, the 
business was carried on without a pro- 
per licence in the name of partnership 
in accordance with the provisions of 
S. 6 of the Medicinal and Toilet Prepa- 
ration (Excise Duties) Act read with 
Rule 85 (4) of the Rules made there- 
under. It was held by the learned Judges 
that if the same was being carried on in 
disregard thereof, that would amount to 
an offence under §. 7 of the aforesaid 
Act, and, therefore, it was not possible 
for the courts of law to order the rendi- 
tion of accounts thereof. There is no 
doubt that in case of an illegal partner- 
ship, rendition of accounts in respect 
thereof cannot be ordered, As held by 
me above, the agreement between the 
plaintiff and defendant No. 1 for plying 
the truck which belonged to the partner- 
ship was valid and lawful. For the pur- 
pose of deciding the question of the 
validity of the partnership, the cases 
relied on by the learned counsel for the 
respondents are not of any assistance. I, 
therefore, hold that the partnership be- 
tween the plaintiff and defendant Gheesu- 
khan is not void and illegal. The deci- 
sion on issue No. 4 arrived at by the 
learned Additional District Judge in ap- 
peal is, therefore, reversed. Since find- 
ings arrived at by the trial court in res- 
pect of issues Nos. 1, 2 and 3 were not 
assailed before the learned District 
Judge at the time of hearing of the ap- 
peal and nothing was argued before me, 
the inevitable result is that the findings 
on issues Nos. 1, 2 and 3 remain intact, 
Thus, all the four issues framed by the 
trial court stand decided in favour of the 
plaintiff-appellant. It, therefore, follows 
that the plaintiff is entitled to a prelimi- 
nary decree for dissolution of partner- 
ship and taking of partnership accounts. 


12. In this case, in para 2 (3), the 
plaintiff alleged that the partnership be- 
tween the parties was at will. In para 6 
of the plaint, the plaintiff has averred 
that in view of the facts stated in this 
para, it had become necessary to dissolve 
the partnership and, therefore, notice 
was given to the defendants on July 8, 
1963. The plaintiff has prayed that the 
partnership may be dissolved from July 
10, 1963. Defendant Gheesukhan, in his 
written statement, has admitted the re- 
eeipt of the notice dated July 8, 1963 
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and has stated that he gave a correct reply 
to the notice. According to S. 43 of the 
Partnership Act, a partnership at will 
is dissolved by any partner giving notice 
in writing to all the other partners of 
his intention to dissolve the firm. The 
firm is dissolved from the date mention- 
ed in the notice as the date of dissolu- 
tion or if no date is mentioned, from tha 
date of communication of the notice, 
Thus, the firm would stand dissolved 
from the date of notice ie. July 8, 1963 
as no date from which the plaintiff 
wanted the dissolution of the partnership 
is mentioned in the notice and there is 
nothing on the record to show when the 
notice was served on the defendant. 

13. The result is that this appeal suc- 
ceeds so far as defendant No. 1 is con- 
cerned and the judgment and decree of 
the learned District Judge, dated Oct. 21, 
1963 are set aside and the suit of the 
plaintiff for dissolution of partnership 
and rendition of accounts is decreed, Let 
a preliminary decree be passed in favour 
of the plaintiff and against defendant 
No. 1 in the following terms,— 

1, It is declared that the plaintiff and 
defendant Gheesukhan had half share 
each in the partnership which was en- 
tered into for purchase and plying of 
truck No. RJY 1497; 

2. The partnership between the plain- 
tiff and defendant No. 1 shall be deemed 
to have been dissolved from July 8, 1963; 


3. It is also ordered that the follow- 
ing accounts be taken,— 

(a) an account of the credits, proper- 
ty and assets now belonging to the said 
partnership, 

(b) an account of the debts and liabi- 
lities of the said partnership, and 

(c) an account of all the dealings and 
transactions between the plaintiff and 
defendant No. 1 Gheesukhan in respect 
of the partnership business. 

4. It is further ordered that the above 
accounts shall be taken by the trial court 
(Civil Judge, Chittorgarh) and he will 
call upon the plaintiff as well as defen- 
dant No. 1 to furnish a statement of 
particulars relating to the business and 
its transactions. Both plaintiff and defen- 
dant No. 1 Gheesukhan shall produce ac- 
count books and other documents relat- 
ing to the partnership in their posses- 
sion. After taking accounts of the part- 
nership, the trial court shall pass a final 
decree in accordance with law. 

14. The plaintiff is not entitled to any 
relief against defendants Nos. 2 to 6, 
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and the suit against them is, therefore, 
dismissed. 

15. In the circumstances of the case, 
I leave the parties to bear their own 
costs of this appeal. 

Appeal partly allowed. 
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Ramesh Chandra, Petitioner v. Mukht- 
yar Singh and others, Non-Petitioners. 
Civil Revn. No. 73 of 1978, D/- 28-9- 
1979.* 
Civil P. C. (1908), ©. 1 R. 10 — Scope. 
Suit for declaration and possession — 
Third party claiming independent title 
applying under O. 1 R. 10 to be joined 
as a party not to be allowed as it would 
raise question foreign to the controversy 
in suit— Defendant is aggrieved and can 
successfully move the Court. (Para 5) 
R. S. Kejariwal, for Petitioner; Arun 
Bhandari (for No. 4) and D. K. Soral for 
Non-Petitioners. 


ORDER :— This is a defendani’s revi- 
sion against the order of the learned Ad- 
ditional Munsiff Magistrate No. 1, Bharat- 
pur dated 15-11-1977, whereby he allow- 
ed the application of the non-petitioner 
No. 4 Shri Satya Sahib Birajman Mandir 
Shri Satya Sahib Kumbher under O. 2 
R. 10 C. P. C. 


2. Brief facts leading to this revision 
are that the plaintiff non-petitioner 
Himmat Singh filed a suit for declaration 
that the suit property mentioned in para 
No. 1 of the plaint belonged to him and a 
sale-deed made by defendants Nos. 1 and 
2in favour of defendant No.3 be declar- 
ed null and void against the plaintiff. It 
has further been prayed that the posses- 
sion of the suit property be delivered to 
the plaintiff from the defendants. One 
Shri Mohanlal alleging himself to be a 
Pujari of Shri Satya Sahib Birajman 
Mandir Shri Satya Sahib Kumbher filed 
an application under O. 1 R. 10 C. P. C. 
for impleading Shri Satya Sahib Biraj- 
man Mandir Shri Satya Sahib Kumbher 
as a party in the suit on the ground that 
the suit property belonged to the ap- 
plicant and was in his possession and 
that the plaintiff _was neither the owner 





*Apainst order of G. P. Singh Addl. 
Munsiff Magistrate No. 1 Bharatpur. 


D/- 15-11-1977. 
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of the suit property nor was in posses- 
sion. It.was further pleaded that the suit 
has been filed by the plaintiff in collu- 
sion with the defendants and in case any 
decree would be passed it would seri- 
ously affect the interest of the applicant. 
Both the plaintiff as well as the defen- 
dants contested the application filed by 
the non-petitioner No. 4 and also denied 
that the applicant had any right or 
possession over the suit property and 
that Mohanlal was neither the manager 
nor Pujari of non-petitioner No. 4. The 
learned trial court by its impugned 
order allowed the application filed by 
the non-petitioner No. 4 and impleaded 
him as a party in the suit. Aggrieved 
against the aforesaid order the defen- 
dant Ramesh Chandra has come in revi- 
sion before this court. 


3. Mr. Kejariwal, learned counsel for 
the petitioner, has contended that the 
trial court committed a material irregula- 
rity in exercise of its jurisdiction in ım- 
pleading the non-petitioner as a party in 
the suit inasmuch as the non-petitioner 
No. 4 was claiming a right in the pro- 
perty independently and adversely to 
the interest of the plaintiff as well as 
the defendants. A person who is 
coming forward on the basis of a title 
independently in his own righi cannot be 
impleaded as a party in the suit. It is 
further submitted that by impleading 
the non-petitioner No. 4 as a party in 
the suit the scope of enquiry of the pre- 
sent suit will be entirely changed and 
such person cannot be permitted to be 
impleaded as a party under O. 1 R. 10 
C. P. C. Mr. Soral appearing on behalf 
of the plaintifi-non-petitioner has also 
supported the contentions raised by Mr. 
Kejariwal. 


4. Mr. Bhandari, appearing on be- 
half of non-petitioner No. 4, has contend- 
ed that the defendant petitioner Ramesh 
Chandra can have no grievance against 
the impugned order passed by the trial 
court. According to the learned counsel 
even if for argument sake, it may be ad- 
mitted that the trial court was wrong in 
impleading the non-petitioner No. 4 as 
a party in the suit, it is only the plain- 
tiff who could have made any grievance 
and a defendant who has to fight a 
litigation against the plaintiff Himmat 
Singh cannot make a grievance that the 
non-petitioner No. 4 cannot be implead- 
ed as a party in the suit. It was further 
contended that the trial court had a dis- 
cretion to implead a party under O. 1 
R. 10 C. P. C. and this court cannot inter- 
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fere in the exercise of revisional juris- 
diction under S. 115 C. P. C. 


5. From the avermənts made in the 
plaint it is clear that the plaintiff’ is 


claiming his rights in the property 
in his own right. He has not 
made any claim through the non- 


petitioner No. 4 nor he has shown 
any relationship with the non-petitioner 
No. 4. In the suit filed against the defendant 
by Himmat Singh plaintiff the contro- 
versy will be determined between the 
parties as regards the question of the 
right of ownership and possession of 
Himmat Singh only. The non-petitioner 
No. 4 has also not mad2 any allegation 
in the application that he had any con- 
nection in the suit property through the 
plaintif Himmat Singh or that the pro- 
perty belonged to their common ancestor. 
The non-petitioner No. 4 wants to become 
a party independently in his own right 
and wants to get the controversy deter- 
mined in this very suit whether he is 
owner and in possession of the suit pro- 
perty. This kind of controversy as rais- 
ed by the non-petitioner No. 4 would be 
totally foreign to the controversy in the 
suit between the plaintif Himmat Singh 
and the defendant. I am also 
not convinced with the conten- 
tion raised by the learned counsel for 
the non-petitioner No. 4 that the defen- 
dant cannot raise any grievance against 
the impugned order. The defendant-peti- 
tioner is party in the suit and in case 
the non-petitioner No. 4 is impleaded as 
a party in this very suit, the result 
would be that the defendant-petitioner 
will have to contest the suit against the 
two plaintiffs and will have to show that 
both of them are not owners and in 
possession of the suit property. Thus the 
defendant-petitioner is very much an ag- 
grived person against the impugned order 
and there cannot be any doubt that he 
can also file a revision against the im- 
pugned order. The learned trial court 
has thus committed a serious illegality 
in the exercise of its jurisdiction in im- 
pleading the non-petitioner No. 4 as a 
party in the present suit. It may be fur- 
ther observed that the apprehension of 
the learned counsel for the non-petitioner 
No. 4 that any decree or judgment pass- 
ed in the present suit will in any manner 
bind or affect the interest of his client is 
totally unfounded. As already observed 
above the non-petitioner No. 4 
is claiming the title and possession 
over the property independently in his 


own right and if he is rot impleaded as 
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a party in the suit, no judgment or de- 
cree passed in the suit can ever bind 
him. 


6. In the result this revision succeeds. 
The order of the learned Additional 
Munsiff Magistrate No. 1, Bharatpur 
dated 15-11-1977 impleading non-peti- 
tioner No. 4 Shri Satya Sahib Birajman 
Mandir Shri Satya Sahib Kumbher, 
as a party in the suit under O. 1, R. 10 
C. P. C, is set aside. In the facts and cir- 
cumstances of the case the parties shall 
bear their own costs. 

Revision allowed, 
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Kr. Nirmal Chand Soni and others, 
Petitioners v. Thakurji Saligramji Maha- 
raj and others, Respondents. 

Civil Revn. No. 601 of 1974, D/- 27-9- 
1979* 


Rajasthan Public Trust Act (42 of 1959), 
S. 29 and Civil P. C. (1908), O. 34 R. 7 — 
Bar of S. 29 applies only to hearing and 
decision of suit — Bar will not apply in 
case where preliminary decree is already 
passed in mortgage suit and only final 
decree proceedings are pending. 


There is no bar in S. 29 for the in- 
stitution of a suit and it only creates a bar 
for the hearing and decision by the 
Court. If a controversy is raised by the 
defendants, the Court will have to stay 
the proceedings and direct the parties to 
get the question whether a trust exists 
and whether such trust is a public 


trust, and whether any property 
is a property of such trust decided by 
the Assistant Commissioner Devasthan 


under S. 18 of the Act. But in a case 
where a preliminary decree has already 
been passed the controversy between the 
parties has already been heard and đe- 
cided and the proceedings for final de- 
cree cannot be treated as falling within 
the scope of ‘no suit to enforce a right 
on behalf of a public trust’ under sub- 
sec. (1) of S. 29 of the Act. While pass- 
ing a preliminary decree under O. 34 
R. 7 C. P. C. the Court determines all 
the main controversies between the par- 
ties and on an application moved by the 
mortgagors for final decree the Cour! 
considers whether the plaintiff had made 


*(Against order of P. A. Sinha Civil J. 
Ajmer, D/- 23-9-1974.) 
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the payment into courts of all amounts 
due from him under sub-rule (1) of R. 7 
of O. 34 C. P. C. and the courts then hav- 
ing satisfied such amount has been paid, 
passed a final decree in favour of the 
plaintiff and order the defendant to deli- 
ver all the documents referred to in the 
preliminary decree and if necessary 
order the defendant to retransfer at the 
cost of the plaintiff the ‘mortgage pro- 
perty as directed in the said decree and 
also, if necessary, order him to put the 
plaintiff in possession of the property. 
Thus the proceedings for final decree in 
a suit for redemption cannot come with- 
in the purview of S. 29 of the Act put- 
ting a bar for passing a final decree even 
though it may be a litigation with res- 
pect to a property belonging to a public 
trust which was required to be register- 
ed under the Act. (Para 8) 
Cases Referred : Chronological Paras 


1972 Raj LW 491 : AIR 1973 Raj 13 8 
AIR 1963 SC 992 
AIR 1958 Cal 472 
AIR 1945 PC 152: 
AIR 1940 PC 11 

AIR 1924 PC 198: 22 All LJ 990 5 
AIR 1921 Pat 296 4,5 


R. C. Jain and Arun Kumar Bhandari, 
for Petitioners; Abhay Kumar Bhandari, 
for Respondents. 


ORDER :—- This litigation has a long 
chequered history but I shall narrate 
only the relevant facts which are neces- 
sary for the disposal of this revision. 


2. The plaintiffs filed a suit for re- 
demption in respect of an agricultural 
land situate at Hathibata Ajmer and a 
residential house situate at Pushkar. The 
suit was dismissed by the trial Court on 
12th January 1949 but was decreed by 
the Judicial Commissioner, Ajmer on 
28th July, 1953 and a preliminary 
mortgage decree was passed. An appeal 
against the said judgment and decree 
was also dismissed by Hon’ble the 
Supreme Court on 14th December, 1961. 
After the decision of the case by Hon’bie 
the Supreme Court a Commissioner was 
appointed to go through the accounts. 
The plaintiffs objected to the taking of 
accounts and the parties came in appeal 
to this Court. In second appeal No. 71/ 
1970 Hon’ble Justice J. P. Jain passed 
a order for taking all the accounts by 
his judgment dated 26th March, 1972. 
On remand of the case from this court 
the Commissioner after going through 
the accounts submitted his report on 12th 
February, 1974 and the parties filed ob- 
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-jections against the said report. The de- 


fendants apart from other objections 
also took an objection by filing an appli- 
cation supported by an affidavit that the 
properties in question were public trust 
property of a value exceeding Rs. 30,000/- 
and S. 29 of the Rajasthan Public Trust 
Act, 1959, (hereinafter referred to as 
‘the Act’) laid a bar for being heard and 
decided unless such public trust was re- 
gistered. A further objection was raised 
on the basis of S. 72 of the Act where | 
any question affecting a public, religious, 
charitable trust was involved, the same 
could not be determined until after 
notice had been given to the Devasthan 
Commissioner. The plaintiffs opposed the 
application filed by the defendants and 
cross-examined the deponent of the affi- 
davit. The learned Civil Judge, Ajmer, 
by his order dated 23rd September, 1974, 
held that the temple had properties 
worth more than Rs. 30,000/- i.e. near- 
about Rs. 2,00,000/- and that it was a 
public temple but took the view that asa 
preliminary decree had been passed by 
the highest court i.e. the Supreme Court, 
hence at this stage by issuing notice to 
Devasthan Commissioner or staying the 
proceedings of the suit would be against 
the directions of the decree and it was 
not for the trial court while taking pro- 
ceedings for final decree to investigate 
the questions which were not raised ear- 
lier in the pleadings. In the result the 
learned trial Court dismissed the objec- 
tions raised by the defendants in this re- 
gard. 


3. Mr. Jain, learned counsel for the 
defendant-petitioners has contended that 
when the trial Court had arrived at a 


finding that the temple had pro- 
perties near about Rupees two lacs 
and that it was a public temple, 
it committed a clear error in 


dismissing the objections raised by 
the defendants. It was further contended 
that the provisions of Ss. 29 and 72 of 
the Act were mandatory in nature and 
no proceeding could at all be taken in 
the case without complying with those 
provisions. The learned lower Court was 
wrong not to take notice of subsequent 
change in law. It was further submitted 
that the learned trial Court committed 
a serious illegality in exercising of its 
jurisdiction in taking the view that in 
complying with the provisions of Sec.- 
tions 29 and 72 of the Act it was acting 
in any way in conflict of the decree af- 
firmed by Hon’ble Supreme Court or in 
any manner varying the directions con- 
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tended that the case remained pending 
in Hon’ble the High Court in deciding 
second appeal No. 71/1970 till its final 
disposal on 26th March, 1972 and as such 
the petitioners were not guilty of any 
laches, 


4. Mr. Jain also contended that pro- 
ceedings for final decree are proceedings 
in the suit. Reliance in this connection 
is placed on Krishna Lal v. Mandeswar 
Jha AIR 1921 Pat 296 wherein it was 
held that proceedings for final decree 
are proceedings in suit. In Madan 
Theatres Ltd. v. Dinshaw & Co., Bankers 
Ltd. AIR 1945 PC 152, it was observed 
that mortgage suit continued until the 
final decree is passed and there is no 
time-limit for recording the agreement 
arrived at as there is under O. 21 R. 2. 
In Venkata Reddy v. Pethi Reddy, AIR 
1963 SC 992, it was observed that a pre- 
liminary decree passed, whether it is in 
a mortgage suit or a partition suit, is not 
a tentative decree but must, in so far as 
the matters dealt with by it are concern- 
ed, be.regarded as conclusive. No doubt. 
in suits which contemplate the making 
of two decrees a preliminary decree and 
a final decree, the decree which would 
be executable would be the final decree. 


5. Learned counsel further submitted 
that if any change of law took place be- 
tween passing of the preliminary decree 
and the final decree, the court should 
take note of such events. Reliance in this 
connection is placed on the following 
observations in Sm. Billabasini Datta v. 
Dulal Chandra Dutta, AIR 1958 Cal 472: 


“Though the rights are crystallised and 
are conclusively determined by the pre- 
liminary decree, see S. 2 sub-sec. (2) Civil 
P. C., Lachminarain v. Bal Mukund, 51 
Ind App 321: 29 Cal WN 391: (AIR 1924 
PC 198), the preliminary decree is a step 
in a pending litigation and the suit still 
continues: see Jadunath Roy v. Par- 
meshwar Mallick, AIR 1940 PC 11: 67 Ind 
App 11, and any alteration in the rights 
of the parties subsequent to the prelimi- 
nary decree must -be adjusted before the 
final decree is passed: see Krishanlal v. 
Mandeshwar Jha, AIR 1921 Pat 296; 
Madan Theatres Ltd. v. Dinshaw & 
Co. Bankers Ltd., 50 Cal WN 102: (AIR 
1945 PC 152), whereby legislation sub- 
sequent to the preliminary decree the 
rights of the parties are altered retro- 
spectively, the Court must take into ac- 
count and adjust the rights of the par- 
ties suitably and if necessary by alter- 
ing the preliminary decree.” 
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6. Mr. Abhay Bhandari, learned coun- 
sel for the plaintiff-non-petitioners has 
contended that the defendants should 
have raised this objection in the 
pleadings whether the properties in ques- 
tion belonged to a public trust or a pri- 
vate trust. No such question was raised 
before the passing of the preliminary de- 
cree and the same having become final, 
the defendants have no right now to raise 
this objection during the proceedings for 
final decree. It was next contended that 
the Rajasthan Public Trust Act, came 
into force on 22nd October, 1959 and 
Chapter V requiring the public trust to 
be registered came into force on ist July, 
1962, even then the present application 
raising the objections under the Act have 
been filed after a long period of 12 years 
i.e. 25th March, 1974 and such objections 
being wholly belated should not be al- 
lowed. It is further submitted that the 
objections are wholly mala fide and have 
been filed merely in order to delay the 
proceedings. Learned counsel further 
submitted that S. 29 did not come into 
operation as it only puts a bar on a suit to 
enforce a right on behalf of a public trust 
which was required to be registered under ` 
the Act but had not been so registered 
but the proceedings for final decree can- 
not in any manner be considered to be 
a suit to enforce a right on behalf of a 
public trust. 


7. Mr. Abhay Bhandari further con- 
tended that the property involved in the 
suit did not belong to a public trust and 
the defendants had never denied the 
stand taken by the plaintiffs that it was 
their family property. 


8. Learned Civil Judge while con- 
sidering the question whether the pro- 
perties in suit belong to a public trust or 
not while considering the evidence of 
Nand Kishore observed as under: 


“As already stated the evidence of 
Nand Kishore as disclosed by his cross- 
examination does lead to the conclusion 
that the temple had properties worth 
more than Rs. 30,000/- i.e. of near about 
Rs. 2,00.000/- and that it was a public 
temple.” 


After having arrived at this finding learn- 


ed Civil Judge considered whether this 
sort of inference at that stage warranted 
any interference with the preliminary 
decree. Mr. Abhay Bhandari, learned 
counsel for the plaintiff-non-petitioners 
could not seriously challenge this finding 
of the learned trial Court that the temple 
had properties worth more than Ru- 
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pees 30,000/- i.e. of near about 2 lacs 
and also that it was a public temple. Mr. 
Jain learned counsel for the petitioners 
further pointed out in this connection 
the following. observations in the judg- 
ment of the Judicial Commissioner, 
Ajmer, dated 28th July, 1953: 


“On the evidence on the record I am of 
the opinion that it is satisfactorily esta- 
blished that this property was purchased 
by Nand Ram Das for the benefit of the 
plaintiffs Nos. 1 to 3 (Idols) and that the 
property was not his personal property.” 

Thus taking the above finding of the 
learned Civil Judge into consideration I 
am also of the view that the temple had 
properties worth more than Rs. 30,000/- 
and having arrived at this conclusion the 
notfiication dated June 28, 1962, 
bringing into force Chaps V, VI, VII, 
VII and IX on the first day of July, 1962, 
comes into operation. The notification 
dated June 28, 1962, is reproduced as 
under: 


“Revenue A Department Notification 
Jaipur, June 28, 1962 


No, F-3F (11) Rev./A/59— In exercise of 
the powers conferred by sub-sec. (4) of 
Section 1 of the Rajasthan Public Trust 
Act, 1959 (Rajasthan Act 40 of 1959), the 
the State Govt. hereby directs that the 
provisions of Chaps. V, VI, VII, VII 
and IX of the said Act shall come into 
force on the ist day of July, 1962, and 
shall apply therefrom to all public 
‘rusts throughout the State of Rajasthan 
whose gross annual income from all 
sources whatsoever is not less than Ru- 
pees 3,000/- or the total valuation of the 
assets whereof is not less than Rupees 
30,000/-, a draft notification to this effect 
having already been published, as re- 
quired by sub-sec. (5) of S. 1 of the said 
Act, in the Rajasthan Gazette Extraordi- 
nary, Part-B, dated May 21, 1962. 

Sd/- G. L. Mehta 
Secretary to the Government” 
ft has been held in Jagannath v. Satya 
Narain, 1972 Raj LW 491 as under: 


“A bare reading of this notification 
shows that Chaps. V, VI, VII, VIII and IX 
apply to all public trusts whose gross 
-annual income from all sources whatso- 
aver is not less than Rs. 3,000/- or the 
total valuation of the assets whereof is 
mot less than Rs. 30,000/-. Since the pro- 
visions of the Act apply only to parti- 
cular kinds of public trusts namely, 
those whose annual income is Rs. 3,000/- 
or more or the valuation of the assets is 
mot less than Rs. 30.000/-- the Act does 
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not at all apply to such of the public 
trusts as do not satisfy the condition 
of valuation. Now, who is to draw the 
boundary line between the public trusts 
to which the Act shall apply and the 
publie trusts to which the Act shall not 
apply. Section 73 no doubt creates a bar 
regarding the civil courts deciding any 
question which is by or under this Act 
to be decided or dealt with by an officer 
or authority under the Act. But Chap- 
ter XIII wili apply only to public trusts 
satisfying the prescribed conditions re- 
garding valuation. It isnot that Chap. XIII 
is applicable throughout Rajasthan to all 
public trusts. Therefore, to my mind, it 
is only for such public trust which satisfy 
the condition of valuation that the ex- 
clusive jurisdiction is conferred on the 
Assistant Commissioner Devasthan and 
other authorities, but all other publie 
trusts are outside their purview. Whether 
this Laxmi Narainji’s temple is a public 
trust or not may have to be decided by 
the authorities under this Act but whe- 
ther it is a public trust of the prescribed 
valuation by way of income or valuation 
of assets or not. is a question which 
could be decided by the Civil Court when 
such controversy is raised.” 


However, in the case before me the ques- 
tion for determination is whether in a 
suit for redemption where a preliminary 
decree has already been passed and has 
been confirmed by the highest court of 
this land on 14th December 1961, ie. 
prior to the coming into force of the vari- 
ous chapters of the Act on 1st July, 1962, 
can such a suit be brought within the 
purview of Section 29 of the Act or not. 
Section 29 of the Act reads as under. 

“Section 29 — Bar against suits by un- 
registered trust— (1) No suit to enforce 
a right on behalf of a public trust which 
is required to be registered under this 
Act but has not been so registerd shall 
be heard or decided in any court. 

(2) The provisions of sub-sec. (1) shall 
apply to a claim of set off or other pro- 
ceeding to enforce a right on behalf of 
such public trust” 

The above section only puts a bar against 
a suit to enforce a right to be filed on 
behalf of a public trust and that such 
suit shall not be heard or decided by a 
court if such public trust was required 
to be registered under the Act. Thus 
there is no bar in the above section for. 
the institution of a suit and it only cre- 
ates a bar for the hearing and decision 
by the court. If a controversy is raised! 
by the defendants, the court will have to| 
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stay the proceedings and direct the par- 
ties to get the question whether a trust 
exists and whether such trust is a pub- 
lic trust, and whether any property is a 
property of such trust decided by the 
Assistant Commissioner Devasthan under 
Section 18 of the Act. I am fortified in 
my above view by the following observa- 
tions in Jagannath’s case (supra): 


“Now the next question is who is to 
hold this inquiry and till then what is to 
happen. Section 73, which I have set out 
above, lays down that no civil court shall 
have jurisdiction to decide or deal with 
any question which is by or under this 
Act required to be decided or dealt with 
by any officer or authority under this 
Act unless it is provided otherwise in the 
Act. No other provision has been 
brought to my notice. The question whe- 
ther Shri Laxmi Narainji’s temple is a 
public temple as asserted by the defen- 
dants and the Devasthan Commissioner 
or a private temple belonging to the 
Maheshwari Community as claimed by 
the plaintiffs is a mixed question of law 
and fact and is required to be determin- 
ed by the authorities under the Act pro- 
vided certain other conditions are also 
satisfied,” 


But in a case where a preliminary de- 
cree has already been passed the con- 
troversy between the parties has already 
been heard and decided and the proceed- 
ings for final decree cannot be treated as 
falling within the scope of ‘no suit to en- 
force a right on behalf of a public trust’ 
under sub-sec. (1) of Section 29 of the 
Act. It is no doubt true as decided in the 
cases relied upon by the learned counsel 
for the petitioner that proceedings for 
final decree are continuation of the pro- 
ceedings or preliminary decree and such 
suit for redemption only concludes finally 
after the passing of the final decree yet 
for the purpose of considering a bar 
under Section 29 of the Act we have to 
keep a distinction in mind of the stages 
in a redemption suit which are concluded 
by the preliminary decree and the matters 
left to be decided during the course of 
proceedings for final decree. While pass- 
ing a preliminary decree under O. 34 
R. 7 C. P. C. the court determines all the 
main controversies between the parties 
and on an application moved by the mort- 
gagors for final decree the court con- 
siders whether the plaintiff had made the 
payment into courts of all amounts due 
from him under sub-rule (1) of R. 7 of 
O. 34 C. P. C. and the courts then having 
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satisfied such amount has been paid, pass- 
es a final decree in favour of the plaintiff 
and order the defendant to deliver all the 
documents referred to in the preliminary 
decree and if necessary order the defen- 
dant to retransfer at the cost of the 
plaintiff the mortgage property as direct- 
ed in the said decree and also if neces~ 
sary, order him to put the plaintiff in 
possession of the property. Thus the pro- 
ceedings for final decree in a suit for 
redmption cannot come within the pur- 
view of Section 29 of the Act putting a 
bar for passing a final decree even though 
it may be a litigation with respect to a 
property belonging to a public trust 
which was required to be registered 
under the Act. The suit to enforce a right 
on behalf of a public trust has already 
been heard and decided, on the passing 
of a preliminary decree, 





9. There are other circumstances in 
the case which led me to arrive at a con- 
clusion not to interfere in the exercise 
of the revisional jurisdiction of this court 
in the impugned order of the learned 
Civil Judge dated 23rd September, 1974. 
The provisions of Chaps. V, VI, VII, VII 
and IX had come into force on Ist July, 
1962 and the present objections could 
have been raised by the petitioners after 
such date, In the present case these ob~ 
jections have been filed on 25th March, 
1974, i.e. after about 12 years and this 
shows that the petitioners have raised 
these objections merely in order to delay 
these proceedings. Learned counsel for 
the petitioners in this connection have 
given an explanation that the record of 
the case had gone to the High Court in 
connection with the Civil Second Appeal 
No. 71/1970 which was decided on 26th 
March. 1972 and as such the petitioners 
are not guilty for any laches. I am not at 
all convinced with this explanation given 
by the petitioner. The case had been de- 
cided by Hon’ble Supreme Court on 14th 
December, 1961, and these objections 
could have been raised by the petitioners 
at any time after Ist July, 1962. Learned 
counsel for the petitioners could not 
satisfy me that from Ist July, 1962, till 
the objections filed on 25th March, 1974, 
the file did not remain with the trial 
Court. It is no doubt true that some revi- 
sions were also filed in the High Court 
prior to the Civil Second Appeal No. 71/ 
1970 but it is clear from the record that 
the file remained with the trial Cour? 
for a number of years after Ist July, 
1962. Under the amended provisions of 
Section 115 C. P, C. a proviso has been 
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added to sub-section (1) of Section 115 
C. P. C. under which the High Court 
shall not vary or reverse any order made 
in the course of a suit except where 
under cl. (a), the order, if it had been made 
in favour of the party applying for revi- 
sion, would have finally disposed the 
suit or other proceedings or under cl. (b) 
the order, if allowed to stand, would 
occasion a failure of justice or cause 
irreparable injury to the party against 
whom it was made. In the present case 
the impugned order does not come with- 
in cl. (a) of the proviso and as regards 
cl. (b) of the proviso the petitioner has 
miserably failed to show that in case the 
order passed by the lower court, if allow- 
ed to stand, would occasion any failure 
of justice or cause any irreparable injury 
to the petitioner. On the contrary, if the 
order in set aside it will again stop the 
proceedings for final decree in a litigation 
which was started as early as in the year 
1945. Thus looking to the facts and cir- 
cumstances of this case I am not inclin- 
ed to interfere in the order of the trial 
Court in the exercise of the powers of 
this court under Section 115 C. P. C. 
10. In the result this revision fails 
and is dismissed with costs. 
Revision dismissed, 
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AIR 1980 RAJASTHAN 27 
(JAIPUR BENCH) 
G. M. LODHA, J. 


The State of Rajasthan and another, 
Applicants v. Maharaja Rao Bhim Singh 
and another, Respondents. 

Civil Revn. No. 472 of 1976, D/- 9-8- 
1979.* 

(A) Rajasthan Land Acquisition Act 
(24 of 1953), Ss. 18, 34, 11 — Possession 
of land taken by Government prior to 
passing of award of compensation — 
Compensation paid after award — 
L.A.O. granting interest to Landowner 
by supplementary award from date of 
taking possession to date of payment 
— Reference disputing amount of in- 
terest not maintainable. (Land Acquisi- 
tion Act (1894), Ss. 23, 34). 


Where the possession of land was 
taken by the Government for construc- 
tion of barrage well before the passing 
of award and no compensation amount 
was paid at the time of taking posses- 


Against order of Land Acquisition Offi- 
cer Chambal Project Kota D/- 22-7-1976. 
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Bhim Singh 
sion, the L.A.O. cannot become ‘functus 
officio’ once the compensation is decid- 
ed under S. 11 of the Act. He is entitled 
to award interest from the date of tak- 
ing possession to the date of payment 
of compensation, as the stage of grant- 
ing of interest is different from the 
stage of consideration of compensation. 
The interest is granted for the time-lag 
between the payment of compensation 
and the taking of possession prior to it. 
The question of interest arises only 
when the amount of compensation is 
not paid simultaneously with the taking 
of possession. In the instant case, ad- 
mittedly, the date of taking of posses- 
sion and date of payment of compensa- 
tion were different. The grant of inte- 
rest under S. 34 is not covered by grant 
of compensation as contemplated under 
S. 18 of the Act for the purpose of mak- 
ing reference. The grant of interest 
under S. 34 cannot by any stretch of 
argument be termed as grant of compen- 
sation under S. 11 of the Act, nor grant of 
interest can be treated as part of com- 
pensation for the purpose of S. 18 of 
the Act. In this view of the matter no 
reference could have been made on the 
point of granting interest. AIR 1970 
SC 564 Disting. (Paras 16, 19, 20, 21) 


(B) Rajasthan Land Acquisition Act 
(24 of 1953), Ss. 11, 34 — Compensation 
and interest — Distinction between — 
(Land Acquisition Act (1894), Ss, 23, 34). 


The two terms compensation and in- 
terest are separately used in the Act. 
Both of them contemplate different 
situations and are based on different 
considerations. The compensation is 
based on the market value of the land 
at the time of the notification and the 
relevant considerations. The interest is 
provided for the relief to the landowner 
from whose possession the land is ac- 
quired but compensation is paid after 
taking possession. The long gap be- 
tween the taking of possession and the 
payment of compensation is the criteria 
or the consideration for the purpose of 
grant of interest. The interest is statu- 
tory in nature because it is fixed at the 
rate of 4% and admits no increase or 
decrease as no discretion has been given 
to L.A.0. (Para 14) 


Cases Referred: Chronological Paras 
AIR 1970 SC 564 j ’ 


J. S. Rastogi, for the State K, EK, 
Meherish, for Respondents, 
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ORDER :— The State of Rajasthan 
as well as the Superintending Engineer, 
R. P.S. Jawahar Sagar Dams, Chamba! 
Project, Rawatbhata have filed this re- 
vision application under S. 115 C.P.C. 
and S. 18 (3) of the Land Aquisition Act, 
against the order dated 22-77-76 passed 
by the Land Acquisition Officer, Cham- 
bal Project Kota in case No. 20493/1973 
refusing to make a reference against 
award dated 25-10-75 in that case. 


2. After integration of the States in 
Rajasthan, some important irrigation 
schemes were taken up and dams were 
constructed for providing irrigation to 
the vast areas of uncultivated land. In 
the Kota area taking benefit of the 
Chambal river a barrage was construci- 
ed at Kota which was known as ‘Kota 
barrage’. It is common ground between 
the parties that this barrage was in- 
augurated in the year 1959-60 by the 
then Prime Minister Pt. Jawahar Lal 
Nehru. 


8. The dispute between the parties 
relates to the acquisition of the land of 
the then ruler of Kota, Maharaja Shri 
Bhim Singh. 

4. According to the award of the 
Land Acquisition Officer, Chambal Pro- 
ject, Kota in case No. 20493/1965 the 
land belonging to Khasra No. 1/943 ete. 
of village Raipur/Ladpura district Kota 
was acquired from His Highness Maha- 
raja Rao Bhim Singh for construction 
of Kota barrage. The area of the land 
has been shown 29 Bighas 7 Biswas 
and the measurement of the building 
acquired has been shown 1245 Sq. ft 
10875 Cft. 850000 Cft. 33160 Cft. and 
3000 Cft. The compensation of Rupees 
4.95,379.70 p. and after adding compul- 
sory acquisition charges, total amount 
of Rs. 5,44,917.67 was awarded. 


5. The above award is not in dispute 
and was not challenged by either of the 
parties by way of an application for 
making reference under section 18 of 
the Rajasthan Land Acquisition Act or 
otherwise. This award was given on 
4-5-73. On 26-875 an application was 
moved on behalf of Maharao Bhim- 
singhji mentioning that the possession 
of this land was taken on 1-3-54 and 
the amount of compensation has been 
deposited and paid on 7-3-75, and, 
therefore, he is entitled to interest @ 4% 
according to S. 34 of the Land Acquisi- 
tion Act. : 


State v, Bhim Singh (G. M. Lodha J.) 
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ê This application was considered 
by the Land Acquisition Officer, and as 
the record now reveals a note was pre- 
pared and acting on the basis of tha 
office mote contained at page 32 of the 
record of land acquisition officer, pro- 
duced before me, it was mentioned that 
the amount of compensation was neither 
deposited nor paid at the time of tak- 
ing over of the possession but it has 
been paid on 7-3-75 whereas possession 
has been taken in year 1958-59 when 
the construction of the barrage started 
as per letter of the Executive Engineer 
RMC dated 180/M dated 24-2-67. Note 
on page 32 of file No. 20493 is as under: 
(Matter being in Hindi omitted in this 
report—Ed.) i 


7 On this, an order was passed that 
interest for the period from the date 
of possession to the date of payment be 
paid and award be given. This order is 
dated 25th Oct. 1975. In pursuance of 
this, a supplementary award or a second 
award, was given, by which interest 
has been allowed to the respondent 
Maharaj Bhim Singh to the extent of 
Rs. 3,69,051.08. 


§ The Irrigation Department filed 
an application and prayed that a refe~ 
rence be made under section 18 of the 
Rajasthan Land Acquisition Act, against 
the Award of this interest, by a supple- 
mentary award or a second award. This 
application of the Supdt. Engineer was 
rejected on 27-2-76. It was held that 
the objection of the Irrigation Depart- 
ment that once award was given on 
4-5-73, the land acquisition officer 
became ‘functus officio’, and there exists 
no jurisdiction to grant second award 
or supplementary award, is without 
any .substance. The Land Acquisition 
Officer, by a detailed judgment held 
that whereas the compensation is given 
in part II or III of the Act, the interest 
is allowed only when the possession is 
taken before the amount of compensa- 
tion is deposited. The plea of the De- 
partment, that amount of interest, 
should be treated as part of the com- 
pensation, was rejected, on the ground 
that question of interest would never 
arise, unless the possession is taken be- 
fore compensation is paid. It was also 
held that it is obligatory for the depart- 
ment to allow interest under section 34 
and it is not discretionary. The Land 
Acquisition Officer was of the opinion 
that no reference can be made, as grant 
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of interest cannot be made term of re- 
ference, under section 18 of the Rajas- 
than Land Acquisition Aci. 


9. Aggrieved by this order, this re- 
vision has been filed, Mr. J. S. Rastogi, 
the learned Government Advocate has 
argued that once the award is given, 
the Land Acquisition Officer becomes 
‘functus officio and no second or sup- 
plementary award or decree or order 
for grant of interest under S. 34 can 
be given. He further argued that in 
any case the Land Acquisition Officer, 
did not give notice to the Irrigation 
Department before deciding the ques- 
tion of interest and, therefore, the se- 
cond or supplementary award is vitiat- 
ed and reference should have been 
made under S. 18 of the Act. Mr. Ras- 
togi’s contention was that compensation 
is comprehensive term and includes in- 
terest on account of loss or damage caus- 
ed to person by deprivation of the pro- 
perty, as held in Bank Nationalisation 
case (AIR 1970 SC 564, R. C. Cooper 
v. Union of India). 


10. Mr. Meherishi, learned counsel 
for the respondents on the contrary 
raised a serious preliminary objection. 
It was argued that under S. 18 of the 
Act a reference can be made only in 
relation to four matters enumerated 
therein. These four matters are (1) 
measurement of land, (2) the amount 
of compensation, (3) the amount of 
cost, and (4) person to whom it is paya- 
ble or apportionment of compensation 
to persons interested. In view of this 
it was submitted that the application 
for getting a reference made was mis- 
conceived and untenable in law. 


i. The objections regarding the 
maintainability of the revision applica- 
tion was also taken initially but later 
on it was not pressed in view of the 
clear provision of S. 18 (3) of the Aci. 


12. On merits Mr. Meherishi sub- 
mitted that the Land Acquisition Offi- 
cer never becomes functus officio as 
alleged by Mr. Rastogi because the 
question of grant of interest under sec- 
tion 34 of the Act is statutory duty to 
be performed by the Land Acquisition 
Officer, as and when situation arises. 
The submission is that question of grant 
of interest can only arise when amount 
of compensation is deposited or paid 
and the date of taking possession is dif- 
ferent from that, 
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It is, therefore, not 
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possible at the time of grant of initial 
award, to foresee when the amount 
would be paid and when the possession 
would be taken. It was also submitted 
by Mr. Meherish that it is not in dis- 
pute that the barrage was inaugurated 
in the year 1960 and therefore the land 
on which the barrage was constructed 
was bound to be taken possession prior 
in point of time to 1959. In this view 
of the matter Mr. Meherish submitted 
that though his land was taken posses- 
sion of in 1953-54 as alleged in his appli- 
cation, but according to the Government 
record, the taking of possession was 
shown in 1958 only and, therefore, he 
has been granted interest from 1-4-58, 
a much later date. Mr. Mehrish’s sub- 
mission was that grievance, if any, can 
be made by Maharaja Rao Bhim Singh, 
and not by the State, 


13. I have carefully considered the 
respective submissions of the parties 
and also the Rajasthan law of acquisi- 
tion and perused the record of the case. 
I am inclined to consider seriously the 
objection of Mr. Mehrish that a refe- 
rence can be made under S. 18 for the 
consideration of four objections only, 
which have been enumerated above 
and which are mentioned specifically in 
S. 18. Interest is not one of the four 
points on which reference -can be made 
under S. 18. The submission of Mr. 
Rastogi on the basis of R. C. Cooper’s 
case (supra) cannot help him because 
in that case the compensation and im- 
plication of compensation and connota- 
tion of compensation, as used in the 
Constitution were vividly and widely 
discussed and considered by the Hon. 
Supreme Court for the purposes of 
considering whether the compensation 
should be rational, reasonable or no- 
tional and whether if adequate com- 
pensation is not given, it would infringe 
fundamental rights of the Constitution 
contained in Chap. III. The question 
involved was whether paying proper 
compensation was necessary and this 
was the point in issue in that writ 
where validity of Bank Nationalisation. 
Act was challenged. 


14. So far as the present case is 
concerned, the two terms compensa- 
tion and interest are separately used in 
the Rajasthan Land Acquisition Act. 
Whereas compensation and the mode of 
compensation and consideration for 
adjudication of compensation is pro- 
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vided in chapters 2 and 3 of the Rajas- 
than Land Acquisition Act, the grant 
of interest and the conditions on which 
the interest will have to be granted are 
provided under Chapter V, Section 34 
of the Act. Both of them contemplate 
different situations and are based on 
different considerations. Whereas the 
compensation is based on the market 
value of the land at the time of the 
notification and the relevant considera- 
tion mentioned therein, the interest is, 
provided for the purposes of providing 
for the relief to the person from whose 
possession the land is acquired, but com- 
pensation is paid, after taking posses- 
sion. The long gap between the taking 
of possession and the payment of com- 
pensation is the criteria or the consi- 
jderanion for the purpose of grant of 
interest, 


15. The interest is statutory in 
nature, because it is fixed at the rate 
of 4% and admits no increase or de- 
crease as no discretion has been given 
to the Land Acquisition Officer. 


Section 34 is as under:— 


“34. Payment of Interest — When 
the amount of such compensation is 
mot paid or deposited on or before 
taking possession of the land, the Col- 
lector shall pay the amount awarded 
with interest thereon at the rate of 
four per centum per annum from the 
time of so taking possession until it 
shall have been so paid or deposited.” 
Two points of termination and com- 
mencement are also fixed under Sec- 
tion 34 and there no discretion has 
been given. That being so, the con- 
sideration for grant of interest, and the 
quantum of the interest are provided 
under Chap. V by Section 34 and they 
come into picture and would be ap- 
plicable, only when there is a time lag 
between the deposit of | compensation 
and the taking of possession. 


16. I am, therefore, clearly of the 
opinion that so far as the provisions of 
Land Acquisition Act are concerned, the 
compensation and interest have got 
two different meanings, applicable in 
two different situations and based on 
two different considerations, I, there- 
fore, cannot accept the contention of 
Mr. Rastogi that grant of interest 
under Section 34 is covered by grant of 
compensation as contemplated under 
Section 18 of the Act for the purpose 
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of making a reference. The prelimi- 
nary objection of Mr. Meherishi that no 
reference could have been made in this 
particular case, as held by the Land 
Acquisition Officer himself, is bound to 
succeed. That being the position, re- 
vision application under Section 18 of 
the Act cannot be maintained against 
an order given by the Land Acquisition 
Officer under Section 34 of the Act. 

17. Mr. Rastogi also pointed out to 
me that in the second or supplemen= 
tary award the Land Acquisition Off- 
cer has used the form and mentioned 
interest in the column of compensation. 
From this Mr. Rastogi wants to infer 
that the interest should be inferred ag 
compensation and nothing else but 
compensation. I am unable to accept 
such an interpretation. It is well 
established law, that so far as the in- 
terpretation of law, is concerned the 
use of the inexact words by statutory 
authority or even misdescription can= 
not result in changing the meaning, 
The substance should be seen after 
scraping the label, 


18. The mere use of the form by the 
Land Acquisition Officer containing 
printed column of compensation would 
not make interest, compensation. ft 
appears that the Land Acquisition Offi- 
cer passed the order which I have re- 
Produced at the note-sheet, and there- 
after the form which was available in 
the officer, was filled in by the office 
and sent by the Land Acquisition Offi- 
cer. That cannot convert the interest 
into compensation. 

19. It is a well established principle 
of interpretation of statutes that so far 
as statutory terms are concerned, their 
meaning, implication and import are to 
be seen from the scheme of the Act, 
context in which the words have been 
used and the consideration provided 
therein. As I have held above, the 
compensation of the land acquisition is 
contained in Chapters IT and III of the 
Act and interest is provided in chap. V 
and I have dealt in details the diffe- 
rence in situations, conditions, objects, 
criteria, commencing point, terminal 
point and standard for determination 
and adjudication of both of them. That 
being so, I am clearly of the opinion 
that grant of interest under Section 34 
cannot by ‘any stretch of argument be 
termed as grant of compensation under 
Section 11 of the Act nor the grant of 
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interest can be treated as part of com- 
pensation for the purposes of Section 18 
of the Act. 


20. In view of the above, as the pre- 
liminary objection succeeds, it is not 
necessary for me to consider other ob- 
jections of Mr. Rastogi regarding the 
jurisdiction of the Land Acquisition 
Officer, for granting of award under 
Section 11. However, I must say that 
even there I am not in agreement with 
the contention of Mr. Rastogi that once 
compensation is decided under Sec- 
tion 11 of the Act, thereafter the Land 
Acquisition Officer becomes functus offi- 
cio. As I have mentioned above, the 
stage of consideration of compensation 
is different from the stage of granting 
of interest because the interest is grant- 
ed for the time-lag between the pay- 
ment of compensation and the taking of 
possession prior to it. In most of the 
cases, therefore, the question of interest 
will arise only when the amount of 
compensation is not paid simultaneous- 
ly with the taking of possession. 
That being so, it would be premature to 
grant interest, though it should not be 
interpreted to mean that the land ac- 
quisition officer, cannot give order for 
the interest in advance. 


21. In the imstant case, admittedly, 
the date of taking the possession and 
the date of payment of compensation 
was different. Since the payment of 
compensation was made in 1975 and the 
Kota barrage, even according to State, 
was inaugurated after completion of 
constructions in the year 1959-60, there- 
fore, the possession was taken even 
much earlier to the issue of notification 
of acquisition under S. 6 of the Rajas- 
than Land Acquisition Act. In such a 
situation the question of granting of in- 
terest for the period commencing from 
the date of taking the possession till the 
date of payment could arise only after 
the payment was made which admittedly 
was done in 1975. 


22. So far as question of notice is 
concerned, Mr. Rastogi certainly had a 
good case for insisting on notice, accord- 
ing to principles of natural justice. 
However, in the instant case, firstly 
because the order of granting of interest 
was not challenged directly, but a re- 
quest was made for making a reference 
only and since the present revision ap- 
plication is also against the order re- 
jecting the prayer for making reference, 
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therefore, I am not required to go into 
that matter in details. Secondly, even 
looking at the substance of the matter, 
the interest has been allowed from 
1-4-58 on the basis of the record in 
which reliance has been placed on the 
letter of Executive Engineer and since 
it is admitted that in 1959 or 1960, the 
barrage was inaugurated, the genuineness 
of the date of possession being 1958 at 
least appears to be beyond doubt. That 
being so, I am of the opinion that sub- 
stantial justice was done in this case 
and, therefore, the grant of notice to 
the State and remand of the case by 
this Court or any other Court for that 
purpose, would have resulted only in 
idle and empty formality. It should be 
the effort of this Court to shorten liti- 
gation, so that time can be utilised for 
purposeful adjudication regarding the 
rights of the parties. The present one 
is a case in which on all counts, as per 
my findings mentioned above, this re- 
vision application is not liable to be 
maintained. 


23. The revision application, there- 
fore, fails and is hereby dismissed but 
without any order as to costs. 

Revision dismissed. 


AIR 1980 RAJASTHAN 31 
C. M. LODHA, C. J. AND 
(MISS) KANTA BHATNAGAR, J. 


Baga Ram, Appellant v. State of 
Rajasthan and others, Respondents. 

Civil Spl. Appeals Nos, 132 and 133 of 
1978, D/- 12-4-1979. 

(A) Constitution of India, Art. 226 — 
Substantial injury — Change in outlets 
of canal — Resulting in lowering water 
level by .2 feet — Person irrigating field 
from that water — His interest held 
substantially injured. Civil Writ Petn. 
Nos. 858 and 857 of 1978 D/ 19-12-1978 
(Raj.) Reversed. (Para 5) 


(B) Rajasthan Irrigation and Drai- 
nage Rules (1957), R. 11 (2) and (3) 
— Change in outlets of canal — Power 


to — Divisional Irrigation Officer, ap- 
Propriate authority — Superintending 


Irrigation Officer — Appellate authority 
— Changes made by the said appellate 
authority — Held such order of making 
changes would be violative of R. 11 (2) 
and (3). Civil Writ Petns. 858 and 857 of 
1978 D/-19-12-1978 (Raj) Reversed. 


(Para 6) 
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K N. Joshi, for Appellant; M. D. 
Purohit For the State of Rajasthan, 
A. K. Mathur, For Inverveners. 


LODHA, C. J. :— These are two 
connected special appeals directed aga- 
inst a common order dated Dee. 19, 1978 
passed by the learnad Single Judge, 
whereby the petitioners writ applica- 
tions registered as S. B. Civil Writ Peti- 
{ions Nos. 858 and 857 of 1978, were 
dismissed. The dispute between the 
parties relates to removal and shifting 
of outlets of water in Chak Nos. 19 
N. W. D. and 20 N. W.D. S.B. Civil Writ 
Petition No. 857 of 1978 was in respect 
of Chak No. 20 N. W.D. whereas S.B. 
Civil Writ Petition No. 858 of 1978 was 
im respect of Chak No. 19 N. W.D. 


2. The Divisional Irrigation Officer, 
Rawatsar, who is also Executive En- 
gineer, Rawatsar (hereinafter referred 
fo as “D.1.0.”), by his letter dated July 
7, 1978 (Ex. 3), submitted his recom- 
mendation to the Superintending Irriga- 


tion Officer, Hanumangarh Junction, 
who is also Superintending Engineer 
(hereinafter referred to as ‘“S.1.0.”), 


that the outlet No. 20 N. W.D. may be 
shifted to stone-line No. 124/10 (runn- 
ing south to north) from stone-line 
134/10 (running east to west). As re- 
gards outlet No. 19 N. W.D., he recom- 
mended that the present outlet position 
may be kept as it is. On receipt of this 
recommendation the S.I.O., by his two 
separate orders dated October 26, 1978 
(both marked Ex. 2), ordered that the 
outlet in Chak No. 19 N. W.D. be shift- 
ed from stone No. 134/17.8 to stone No. 
£34/10.5 and outlet No. 20 N.W.D. be 
shifted from stone No. 134/10 (east- 
west) to stone No. 134/10.20 (south- 
north) situate at a distance of 180 feet 
from the outlet in existence. Aggrieved 
by the orders of the S.I.O., the peti- 
tioner filed writ petitions to this Court 
on two grounds, namely, (i) that no 
notice as required under rule 11 (2) of 
the Rajasthan Irrigation and Drainage 
Rules, 1957 (as amended) (which will 
hereaftér be referred to as “the Rules 
of 1857”) was given to the petitioner 
before the impugned order was passed 
by the S.I.0.; and (ii) that the S.I.O. 
had no jurisdiction to pass original 
order for the change in the outlet. The 
original order for change of outlet could 
Bave been passed only by the D.I. O. 
and the S.I.O. had jurisdiction to hear 
appeal from the original order. Conse- 
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@uently, the order passed by the S.I O. 
is ultra vires. Notice “to show cause 
why a rule be not issued”, was given to 
the non-petitioners by the learned 
Single Judge. The non-petitioners op- 
posed the issue of rule and contended, 
inter alia, that the petitioner had no 
locus standi to file writ petitions inas- 
much as he had no land in chaks in 
question and that, in any case, the peti- 
fioner had not sustained any substantial 
injury by change of the outlets. 


3. The learned Single Judge held 
that the petitioner has his land in Chaks 
in question and therefore, has locus 
standi to approach this Court. However, 
on merits he found that the petitioner 
had sufficient notice of the proposed 
change in the outlets. As to the second 
contention raised by the petitioner, the 
learned Single Judge held that the 
matter had been first considered by the 
D.1.0. after ascertaining the views of 
all the cultivators including the peti- 
tioner and his brother, and thereafter he 
had sent his recommendation to the 
S.I.O. and that the S.I. O., in his turn, 
had given a further opportunity to all 
the cultivators to present their points 
of view before passing the impugned 
orders. He held that the recommenda- 
tion made by the D.I.O. must be taken 
in the nature of an original order, which 
was confirmed by the S.I.O., in one 
case and reversed by him in the other 
case. In this view of the matter, he 
found that there was contravention of 
R. 11. In the ultimate analysis, the 
learned Single Judge also held that 
there had been no substantial failure of 
justice nor any injury had been caused 
to the petitioner by the impugned or- 
ders. Aggrieved by the orders of the 
learned Single Judge dismissing his 
writ petitions, the petitioner has filed 
those two special appeals. 


4. We have heard Mr. K. N. Joshi on 
behalf of the appellants and Mr. M. D. 
Purohit on behalf of the State of Rajas- 
than. We have also heard Mr. A. K. 
Mathur on behalf of the interveners, | 
who are the cultivators in the same area 
and are thus interested in the result of 
these appeals. 


5. The short point that falls for our 
determination is whether the impugned 
orders passed by the S.I.O. are in ac- 
cordance with law. But before we deter- 
mine that, we may address ourselves te 
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the question of substantial ‘injury. It >is- 


sufficient.to point out that in paragraph 
No. 5 of the writ petition, the petitioner 
has alleged that by change of outlets, 
the petitioner’s land has come in the 
reverse flow of water and the change 
has converted part of the command area 
into im-command area and consequently 
this change has been highly detrimen- 
tal to the petitioner’s. interest. The 
allegation that the petitioner has got his 
land in these Chaks and that land is ir- 
rigated with the water flowing from the 
outlets in question, has not been denied 
by the State in the reply filed to the 
writ petition. Again, the fact that the 
interests of the petitioners are vitally 
affected by the change in the outlets, is 
further borne out from the report of 
the Chief Engineer, which was called 
by this Court. Im his report, Shri V. K. 
Gupta, Chief Enginéer, Rajasthan Canal 
Project, Bikaner, has stated in connec- 
tion with Chak No. 20 N.W.D. _that 
from the inspection of site, it is evident 
that the fields of the appellant, which 
were receiving irrigation previously, 
can be irrigated from the changed loca- 
tions of the outlets as the water courses 
are in filling.” ‘In respect of Chak No. 
19 N. W.D, Shri V. K. Gupta has ob- 
served that “even at present the fields 
of Shri Baga Ram can definitely’ be ir- 
rigated as the watercourse: is ‘sufficient 
in filling and water can be taken through 
the existing net work of water course 
and field channels. By keeping the out- 
let at the original position, the full 
supply of water is likely to be high by 
about 0.2 ft. and will be convenient for 
irrigating areas in adjoining reaches.” 
Thus from the above reports of the 
Chief Engineer, it is abundantly clear 
that the interest of the petitioner is 
vitally involved in the change of the 
oultlets, and therefore, we are unable 
to agree with the learned Single Judge 
that no injury is caused to the peti- 
tioner by change of outlets. 

6. Then it remains to consider the 
main question raised by the ‘petitioner, 
namely, whether the impugned order 
by the S. I O. is illegal and void. In 
order to appreciate this contention, we 
may read, here, the relevant provisions 
of R. 11 of the Rules of 1957, which 
uns as under :— 

‘41. Distribution of canal irrigation— 


(1) No irrigation from canal will be 
drawn from ‘outlets other than those . 
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' the orders of the Divisional 
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~ authorised. by: the Divisional Irrigation 


Officer. Qutters not so authorised may 
be removed and no claims in this res- 


pect shall lie against the Government. , 
Persons violating this rule will be liable 
under S. 55 (9) of the l 


to punishment 
Act. 

‘(2) No material change shall be 
made in an established system of canal 
distribution except under the orders of 


the Divisional Irrigation Officer. Appeal: 


against the orders of the Divisional Irri- 
gation Officer, shall lie to the Super- 
intending Irrigation Officer within 15 
days from the date of issue of such or- 
ders and his decision in the matter shall 
be final. 


(3) Notice for the reduction and re- 
moval of outlets, 
therefor shall be issued by the Divi- 
sional Irrigation Officer and given ade- 
quate publicity through Panchayats re- 
quiring all persons affected by such re- 
duction or removal, who may wish to 
make objections to submit their objec- 
tions in writting to the Divisional Irri- 
gation Officer within 15 days from the 
date of issue of such notice, The Divi- 
sional Irrigation Officer shall, after con- 
sidering all such objections, make neces- 
sary orders. Appeal, if any, against 
Irrigation 


Officer shall lie to the Superintending 


. Irrigation Officer within 15 days from 


the. date of issue of the orders and his 
decision in the matter shall be final. 
(4) In case the Divisional Irrigation 
‘Officer is of the opinion that distribu- 
tion of Irrigation in a ‘Chak’ is not be- 
ing ensured equitably and economically 


and Barabandi is essential; he may en-_ 


force Barabandi in the ‘Chak’ concern- 
ed after giving adequate publicity 
through Panchayats of his intentions of 
doing so. Appeal, if any, against the or- 
ders of the Divisional Officer shall lie 
to the Superintending Irrigation Officer 
within 15 days from the date of the 
issue of the orders and his decision in 
the matter shall be final. Breach of such 


Barabandi will be an offence punishable. 


under S. 55 (9) of the Act.” 


Sub-rule (2) provides that no material, 


change shall be made in an established 
system of canal distribution except 
under the orders of the D.I.O© and an 
appeal against- his orders shall lie -to 
the S.I.O. Thus the D.I.O. is the original 
authority in these matters and the S.I.O: 


with brief reasons. 


As the appellate authority. Sub-rule - (3)j,.--—- 
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further ‘provides the procedure to be 
followed by the D.I.O. In cases of re- 
duction and removal of outlets, it pro- 
vides that notice for the reduction and 
removal of outlets with brief reasons 
therefor shall be issued by the D. I. O, 
giving adequate publicity through Pan- 
chayat requiring the persons affected by 
such reduction or removal who may 
wish to make objections to submit their 
objections in writing within 15 days 
from the date of such notice and the 
D.I.O shall, after considering such ob- 
jections, pass necessary orders. The re- 
ason behind this provision is obvious 
and quite understandable. í 


Any material change in an outlet may 
affect the cultivators who get water for 
their lands from that outlet and there- 
fore, the rule makers, in their wisdom, 
thought it necessary that before any such 
change is introduced, the parties to be 
affected thereby must have adequate 
notice so that they may file objections, 
if they have any. This provision, in our 
view, is obligatory and must be follow- 
ed. In the present case, no material 
has been placed on the record by the 
respondents to show that notice, as re- 
quired by sub-rule (3) was issued. The 
objection in this connection is being met 
by the opposite party on the ground 
that the S.I.O. had issued a joint notice 
dated September 12, 1978, to the cul- 
tivators including the petitioner to file 
objections to the proposed change in 
outlets on or before Sept. 28, 1978 and 
a joint statement of 18 cultivators on 
one side and another joint statement of 
4 cultivators on the other side, were 
recorded and therefore, the provisions 
of sub-rule (3) should be deemed to 
have, been complied with. We are una- 
ble to accept this contention inasmuch 
as the S.I.O. had adopted a novel pro- 
cedure for which there is no warrant in 
the Rules. It may be pertinent to point 
here, that he is only an appellate au- 
thority and the work of inviting ob- 
jections and disposing them of has been 
assigned to the original authority, 
namely, the D.I.O. In disagreement 
with the learned Single Judge, we are, 
therefore, of opinion that the provisions 
of sub-rule (8) too have not been com- 
plied with. In this connection, we may 
also point out that the S.I.O, by con- 
verting himself into an original au- 
thority, has deprived the aggrieved party 

of a right of appeal. The argument that 
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because the S.I.O. is the appellate au- 
thority to whom the case would have 
ulitmately come and therefore his or- 
ders, passed, even though as an original 
authority, are valid, is in our opinion, 
not tenable. The Rules on the subject 
are quite clear that the D.I. O. is the 
original authority, who, after following 
the procedure prescribed by law, will 
decide the question of material change 
in the outlet and if any person is aggrie- 
ved by that order, he may file appeal 
within the prescribed time before the 
S.I.O. In our opinion, there has been 
a violation of sub-rules (2) and (3) in 
this case and consequently, the orders 
passed by the S.I.O. as an original 
authority on the recommendation of the 
D. I.O., cannot be sustained. 


7. Consequently, we allow these ap- 
peals and set aside the impugned orders 
passed by the S.I.O. as well as the re- 
commendation made by the D.I. O. and 
the D.I.O. to proceed afresh in accor- 
dance with sub-rules (2) and (3) of 
R. 11 of the Rules of 1957, and there- 
after pass an appropriate order. The 
party aggrieved by the order of the 
D.1.0. may then go in appeal to the 
S. I. O., if so advised. 


3. The learned Additional Govern- 
ment Advocate as well as Mr. A. K 
Mathur have, however, pressed upon us 
that the newly opened outlets may not 
be closed immediately as interests of a 
large number of cultivators would be 
adversely affected thereby. We do not 
wish to express any opinion in this 
connection, but having regard to the 
circumstances of the case, we hereby 
further direct that the newly opened 
outlets in Chaks Nos. 19 N. W. D. and 
20 N.W.D.. shall not be elosed for a 
period of 2 months from today, within 


which the D.I.O. may conclude the 
proceedings. However, in case the pro- 
ceedings before the D.I.O. are not 


concluded within 2 months, the outlets 
newly opened shall be closed and will 
be restored to their original position. It 
goes without saying that as and when 
the case is decided by the D.I. ©., the 
matter, thereafter, will be proceeded 
with in accordance with law. 


9. The result is that both the ap- 
peals are allowed and the orders passed 
by the learned Single Judge are set 
aside and the writ applications are 
allowed to the extent mentioned above, 
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The parties are left to bear their own 
costs throughout. 

10. Let a copy of this order be sent 
to the D.LO., Rawatsar, for com- 
pliance, 

Appeals allowed 


AIR 1980 RAJASTHAN 35 
S. K. MAL LODHA J. 


Atmaram, Appellant v. Smt. Narbada 
Devi, Respondent. 

Civil Misc. Appeal No. 96 of 1978, D/- 
3-3-1979.* 

(A) Hindu Marriage Act (1955), Sec- 
fion 9 — Petition for restitution by wife 
— Withdrawal by husband proved — 
Burden to prove reasonable excuse for 
withdrawal is on husband. (Para 9) 

(Œ) Hindu Marriage Act (1955), Sec- 
tion 23 (1) (d) — Petition for restitu- 
tion filed by wife after 6} years after 
separation — Incessant efforts made 
for amicable settlement before filing 
petition — Held relief could not be 
denied on a ground of delay in view of 
circumstances. (Para 12) 


(C) Hindu Marriage Act (1955), Sec- 
tion 23 (1) (a) — Petition for  restitu- 
tion filed by wife — Husband’s with- 
drawal from society of wife found to 
be without any just and reasonable 
cause — S. 23 (1) (a), held, not attract- 


ed. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1979 Madh Pra 15 15 
AIR 1978 Raj 140 5, 15 
AIR 1977 Orissa 132 5 
AIR 1976 Delhi 321 5, 13 
AIR 1975 SC 1534 5 
AIR 1975 Raj 8 5, 12 
1975 WLN (UC) 456 12 
AIR 1972 Mad 247 5, 10, 16 
AIR 1964 SC 40 11 
AIR 1964 Madh Pra 28 14 
AIR 1964 Madh Pra 73 5 
AIR 1964 Raj 250 7 
AIR 1962 Madh Pra 211 15, 16 
AIR 1961 Mad 391 15 
AIR 1960 Punj 328 5, 10 
ILR (1954) 4 Raj 252 7 
AIR 1934 PC 130:1934 All LJ 585 7 

Ashok Kapoor, for Appellant, D. S. 


Shisodiya, for Respondent. 


*(Against judgment passed by Nand Lal 
Chhangani, Dist J., Bhilwara, D/- 
30-8-1978.) 
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JUDGMENT :— This is an appeal 
under Section 28 of the Hindu Marriage 
Act, 1955 (No. XXV of 1955) by the 
husband who was non-petitioner before 
the District Judge against the judg- 
ment dated Aug. 13, 1978 by which a de- 
cree for restitution of conjugal rights 
was passed in favour of the wife-re- 
spondent and against him in & petition 
filed under Section 9 of the Act on 
July 12, 1977. In this appeal, the ap- 
pellant and the respondent shall be 
referred to as ‘the husband’ and ‘the 
wife’ respectively. The mother of the 
husband was also impleaded as non- 
petitioner No. 2 but her name was 
deleted by the learned District Judge 
vide his order dated November 24, 1977. 


2. It was alleged by the wife in her 
petition under Section 9 of the Act that 
her marriage with the husband was 
held according to Hindu rites on April 
29, 1967 in Bhilwara; that the mother of 
the husband is a greedy lady and she 
often used to tell the wife that her 
father has not given anything at the 
time of marriage, and that the dowry 
which was given to her was inade- 
quate. Jt is further alleged that the 
husband, because of this, started’ quar- 
relling with her and he and his mother 
did not give sufficient food and clothes 
to her and beat her several times, It 
was averred in para 4 of the petition 
that the wife tolerated the misbehavi- 
our for some time but the husband and 
his mother sent the wife with her 
father-in-law and he left her at Bhil- 
wara on Falgunu Sudi 7, Samvat 2027 
(March 3, 1971); that her clothes and 
the articles of dowry were kept at 
Ajmer and at that time she had on 
her body a Sari. The wife has further 
stated that she sent her relations at 
the house of the husband several times 
asking him that he should keep her 
with him as being a Hindu woman, 
she has to pass her whole life with 
the husband. Despite this, the husband 
did not accede to her request. In 
these circumstances, it was prayed that 
a decree for restitution of conjugal 
rights be passed in favour of the wife 
and against the husband. This petition 
was resisted by the husband by filing 
a reply on August 28, 1977. According 
to the husband, the wife left her 
matrimonial home to live with her 
parents at Bhilwara on Marck 3, 1971 
and since then, she has been living 
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with her parents there. The ‘husband 
took, amongst others, the following ad- 
ditional pleas,— 

1. that the wife has Gecerted the 
„husband with an intention to bring 
cohabitation ta an end. 


2. that there has been unnecessary 
and improper delay in instituting the 
‘proceedings for restitution of conjugal 
rights and as such, the petition is not 
‘maintainable and is liable to be dis- 
missed, 

3. that the petition is mala fide and 
the wife is taking advantage of her 
own wrong for the purpose of the re- 
lief which she has prayed in the peti- 
tion and, 

_ 4, that the husband has filed a peti- 
tion for dissolution of marriage against 
the wife on the ground of desertion 
and that is pending in the court of 
the District Judge, Ajmer. 

It is not necessary to refer to the re- 
ply of the mother of the husband 
which was filed on October 28, 1977. 


3. The learned District Judge fram- 
ed three issues inclusive of relief on 
Nov. 24, 1977 which, when translated 
into English, read as under,— 

1. Whether non-petitioner No. 1 
(husband) has withdrawn from the so- 
ciety of the petitioner (wife) without 
just and reasonable cause? 

2. Whether the petition is unneces- 
sarily delayed ? 

3. Relief. 

In support of the petition, the wife ex- 
amined herself as AW 1 and AW 2 
Kaluram, AW 3 Harishchandra, AW 4 
Fatehchand (father of the petitioner), 
AW 5 Birdichand and AW 6 Shyam- 
sunder. The husband examined him- 
self as NAW 1 and NAW 2 Madanlal. 
NAW 3 Laxman and NAW 4 Sohanlal. 
The learned District Judge, by his 
order dated August 30, 1978. accepted 
the petition and passed a decree'in fav- 
our of the wife and against the hus- 
band for restitution of conjugal rights, 


4, Feeling aggrieved by this judg- 
ment, the husband has preferred this 
appeal as aforesaid. 

5. Appearing for the appellant, Mr. 
Ashok Kumar Kapoor has raised ` the 
following points before me,— 

1. that withdrawal from the society 
of the husband has not been 
by the wife which is a sine qua non 
for granting relief for restitution of 
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conjugal rights: Reliance’ was” placed 
on Pramilabala Barik v. Rabindranath 
Barik, AIR 1977 Orissa 132.. 


2. that the petition is unnecessarily 
delayed for which there is no satisfac- 
tory explanation and as such, it is 
liable to be dismissed under Section 23 
(1) (d) of the Act. My attention was 
invited to Chhaganlal v. Smt. Sakkha 
Devi, AIR 1975 Raj 8. 

3. that the petition of the wife is 
mala fide and on account of this, she 
has incurred disability for the relief 
prayed for by her. In support of this, 
Smt. Sushil Kumari v. Prem Kumar, 
AIR 1976 Delhi 321 was referred to, 

4. that there is no possibility of the 
wife and husband living together and, 
therefore, the learned District Judge 
was not justified in passing a decree 
for restitution of conjugal rights, 

5. that it was the duty of the wife 
to make sincere efforts to return to 
her matrimonial home which are lack- 
ing in the case, for, there was no just 
and reasonable excuse for her to leave 
the matrimonial home, 

6. that the wife has deserted ths- 
husband which led to the ‘filing of the 
petition for dissolution of the’ marriage 
by a decree of divorce under Section 13 
of the Act and it is settled, according 
to the learned counsel for the husband, 
that desertion by the wife is a good de~ 
fence against the petition by wife for 
restitution of conjugal rights. Strong 
reliance was placcd on Smt. Kako v. 
Ajitsingh, AIR 1960 Punj 328, Baburaa 
v. Smt. Sushila Bai, AIR 1964 Madh 
Pra 73, Kanna v. Krishnaswami Achari, 
AIR 1972 Mad 247, Dr. N. G. Dastane 


v. Mrs. S. Dastane, AIR 1975 SC 1534, 
Parihar (Pritiy v. Parihar (Kailash 
Singh), AIR 1978 Raj 140. Learned 


counsel for the wife supported the judg- 
ment under appeal. 


6. I have carefully considered the 
arguments raised by the learned coun- 
sel for the parties. 

7. The first question that arises for 
my determination is whether the wife 
has made an averment in her petition 
regarding withdrawal of the husband 
from her society without reasonable 
excuse. Section 9 of the Act runs as 
under,— 

“9, Restitution of conjugal rights, — 
When either the husband or the wife 
has, without reasonable excuse, with- 


‘drawn from the society of the other, 
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the aggrieved party may apply; by peti- 
tion to the district court, for restitu- 
tion of .conjugal rights and the court, 
on being satisfied of the truth of the 
‘statements made in such petition and 
that there is no legal ground why the 
application should not be granted, may 


decree restitution of conjugal rights 
~ accordingly. 
Explanation — Where a question 


arises whether there has been reason- 
able excuse for withdrawal from the 
society, the burden of proving reason~ 
able excuse shall be on the person who 
has withdrawn from the society”. 


In order to maintain a petition for re% 
stitution of conjugal rights, the other 
party must have left the petitioner or 
withdrawn from cohabitation without 
reasonable excuse. The relevant aver- 
-thents in this regard are contained in 
para 4 of the petition. It is clear from 
para 4 that the husband’s father NAW 2 
“Madanlal left the wife at Bhilwara 
on Falgun Sudi 7, Samvat 2027 (March 
3, 1971) and retained the clothes and 
articles of dowry at the husband’s 
house at Ajmer. It is further stated 
in para 5 of the petition that the wife 
had sent her relations to the husband 
several times for requesting him to 
keep her with him as she is to pass 
her life with him. The husband did 
not come thereafter and even up to 


the date of the presentation of the 
petition for restitution of conjugal 
rights. The averments made in paras 4 


and 5 of the petition are to be read in 
context with what has been stated in 
para 3 of the petition. The reply of 
the husband, as stated above, in re- 
gard to the averments made in para 4 
of the petition was that the wife had 
left her matrimonial home to live with 
her parents at Bhilwara on March 3, 
1971. To my mind, from these aver- 
ments, it is clear that one spouse has 
withdrawn from the society of the 
other, Whether there was reasonable 
excuse for it or not, will be determined 
at the appropriate place hereinafter 
but it is clear that there has been with- 
drawal of one spouse from the society 
of the other. Therefore, foundation for 
the petition under Section 9 of the Act 
was laid down by the wife in it. 
Learned’ counsel. appearing for the 
wife invited my attention to Ramdas 
v. Firm Laxmi Chand Kashi Ram, ILR 


‘Bimaram .v..\Narbada.. Devi. 


- Raj. 37 


(1954) -4 Raj 252 in which it was ob- 
served as. under,— ; 

*t......80 far’as the pleadings are con~ ` 
cerned, one cannot : construe them too 
strictly and I am of opinion that the 
interest of justice cannot be sacrificed 
on the score of a mere technicality...” 
.. The matter does not rest at that. 
Upon the pleadings of the parties, issue 
No. 1 was framed and it was clearly 
mentioned in that issue whether the 
non-petitioner (husband) has withdrawn 


_from the society of the petitioner (wife) 


without just and reasonable excuse. 
During the trial of the petition, at no 
stage on behalf of the husband any 
demur or protest was raised in regard 
to the form of issue No. 1 that there 
was no averment in the petition in re- 
gard to the withdrawal of the husband 
from the society of the wife. The 
husband, in my opinion, led evidence in 
rebuttal of issue No. 1 to show that he 
has not withdrawn from the society of 
the wife but the wife had left him to 
live with her parents on March 3, 1971. 
In Someshwar Dutt v. Tribhuwan 
Dutt, AIR 1934 PC 130, it was laid 
down,— 

“Their Lordships of the Privy Coun- 

cil will be disinclined to stress the 
structure of the pleadings in a suit too 
strictly, if fair notice of the case to be 
made by the plaintiff has been given, 
and issue has been joined on an en- 
quiry but faintly adumbrated in the 
pleadings.” 
This decision was followed by this 
Court in Mahboob Khan v. Hakim 
Abdul Rahim, AIR 1964 Raj 250. In 
these circumstances, I am of the opinion 
that the first point which was pressed 
for my consideration by the learned 
counsel for the appellant that there is 
no allegation in the petition in regard 
to the withdrawal from the society of. 
the wife, is devoid of any force. 


8. The learned District Judge, after 
scrutinizing the evidence of the parties, 
came to the conclusion that the hus- 
band has withdrawn from the society of 
the wife when he sent the wife with 
his father to Bhilwara and for that, 
there was no reasonable excuse. He 
disbelieved the plea of the husband 
that the wife left her matrimonial 
home to live with her parents at Bhil- 
wara on March 3, 1971. 

9. In a petition for restitution of 
conjugal. rights, the onus of proof is on 
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the petitioner and he/she has to suc- 
ceed on the strength of his or her own 
ease. In this connection, it is neces- 
sary to examine the evidence of the 
parties. AW 1 Narbada (wife) has de- 
posed that her father-in-law (father of 
the husband) left her at the parents’ 
house at Bhilwara and while doing sc, 
he told that he would come after 8-1) 
days and take her back but thereafter, 


nobody came to take her. In cross- 
examination, she has stated that 
through her relations, who are resi- 


dents of Ajmer, message was sent to 
her father-in-law to take her. Sha 
has denied the suggestion that she has 
left her husband 6-7 years ago or that 


she came to Bhilwara against ths 
wishes and without the consent cf 
her husband on March 3, 1971. AW 2 


Kaluram is related to both the parties. 
This witness has deposed that for effect- 
ing a settlement between the parties 
during his stay at Ajmer in Samvat 
2028 for two moths, he went to the 
shop, of the father of the husband 
where he was told by him (Madanlal) 
that efforts are being made to call back 
the wife, that the husband is not ag- 
reeable and that he wants to marry 
again, This witness further sent the 
message through his brother-in-law 
Champalal who called him (Madanlal) 
in his presence and Poonamchand and 
told him as to why are they quarrelling. 
Thereupon, Madalal told him that he 
is trying but the boy is not agreeable. 
AW 3 Harishchandra has stated that 
the father-inlaw of the wife left her 
at Bhilwara 6-7 years ago and that 
month was Falgun. This witness had 
also gone to Ajmer several times fcr 
talking the matter with Madanlal and 
he was told that the wife would te 
called back within 10-15 days, and ke 
should not worry on that score. This 
witness has denied the suggestion that 
the wife had left the husband. It ‘s 
clear from the statement of AW 4 
Fatehchand that after four (years) of 
the marriage, Madanlal (father of the 
husband) left the wife at Bhilwara 
because of the quarrels in his house 
and assured that sh2 would be called 
back after 5-10 days. This witness also 
had gone to Ajmer for effecting set- 
tlement along with his father, mater- 
nal uncle Kaluram and AW 5 Birdi- 
chand. He has further deposed that 


one Surajkaran of Vijaynagar was also 
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with him and he went to Ajmer after 
one month from the date when the wife 
was left at Bhilwara. AW 5 Birdichand 
has no knowledge as to the actual 
leaving of the wife by her father-in- 
law at Bhilwara but he was told by 
her niece that the wife’s in-laws have 
left her at Bhilwara and have not 
come to take her back, so some arrange- 
ment may be made. The witness has 
stated that he went to the husband 
and his father in this connection 7-8 
times to Ajmer and Kishangarh. As 
against this evidence, NAW 1 Atmaram 
(husband) has deposed that on March 3, 
1971, the wife went alone and since 
then she has been residing with her 
parents and that she withdrew from 
his society against his wishes and with- 
out his consent. According to the hus- 
band, there is no cause for the wife 
to live separately from him. It ap- 
pears from his statement that he does 
not want to keep his wife as she has 
deserted him with an object to put an 
end to marital relation. He has suv- 
ported his defence that the wife has 
left him on March 3, 1971 about which 
he was informed on telephone. It is 
admitted by him that after March 3, 
1971, no attempts were either made by 
him or his father to bring back the 
wife as she had told that she did not 
wish to remain with him and he might 
do whatever he liked. He showed his 
unwillingness to keep the wife with 
him as the latter had ended the mari- 
tal relation and had deserted him. 
NAW 2 Madanlal, who is the father of 
the husband, has deposed that the wife 
left for Bhilwara against the wishes 
and without the permission of her hus- 
band on March 3, 1971 telling him 
that she was going to Bhilwara to live 
with her parents. In  cross-examina- 
tion, he has stated that three or four 
days after March 3, 1971, the husband 
went to Bhilwara and the wife finally 


told him not to come. He admitted 
that Rameshwar Prasad Choudhary, 
Harishankar Choudhary, Nihalchand 


Choudhary, Ramswarup Sadhilya and 
Rameshwar Prasad Bhandari are known 
to him and they are all members of 
the Agarwal community. NAW 3 Lax- 
man has stated that on the day when 
the wife left for Bhilwara, he met the 
husband at the bus-stand and on en- 
quiry from him, he told him that his 
wife has gone to Bhilwara which in- 
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formation was conveyed to him by his 
father on phone. NAW 4 Sohanlal has 
stated that the wife has been living 
with her parents at Bhilwara for about 
7 years from the date of his deposition 
and she has been so residing with her 
parents without the permission of 
her husband. He has further stated 
that on that day, he went to the 
house of the husband’s father and 
there he came to know that the wife 
has left Ajmer of her own accord and 
thereafter, had not returned. The hus- 
band is also said to have told him that 
on the coming Sunday, he would go to 
Bhilwara and bring the wife with him. 
On his return from Bhilwara, the hus- 
band told him that the wife was not 
ready and willing to come with him. 
[Having considered the above evidence, 
iin my opinion, the learned District 
iJudge was right in placing reliance on 
the wifes witnesses. From the evi- 
dence of the wifes witnesses, it is 
clear that the wife was left at her 
parents’ house at Bhilwara by the hus- 
band’s father on March 3, 1971 (about 
this date, there is no dispute) and there- 
after, despite efforts, she was not kept 
by the husband. The entire conduct 
of the parties afford a useful guide 
for determining whether the petitioner 
deserves, at the hands of the Court, the 
relief which she seeks. Explanation to 
Section 9 makes it abundantly clear 
that when a question arises whether 
there has been reasonable excuse for 
withdrawal from the saciety, the bur- 
den of proving reasonable excuse is 
on the person who has withdrawn from 
the society. In this case, as stated 
above, on the basis of the evidence led 
on behalf of the parties, it is proved 
that the husband has withdrawn from 
the society of the wife and that led 
to the filing of the petition for the 
restitution of conjugal rights. In these 
circumstances, the burden to prove re- 
asonable excuse for withdrawal from 
the society of the wife is on the hus- 
band. Bearing this principle in mind, 
I am called upon to determine whe- 
ther the husband has been able to dis- 
charge the aforesaid burden or not. 


10. In Smt. Kako’s case, in para 8, 
it has been observed,— 


aiani The claim of the husband 
can only be defeated if he had been 
guilty of constructive desertion which 
could have been proved by his own 
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conduct in compelling his wife to have 
taken the course which she adopted. 
Neither the factum nor the animus in 
support of such an assertion has been 
established. The wife has been living 
apart from her husband of her own 
choice and her conduct is attracted by 
the principle laid down by Lord Pen- 
zance in Fitzgerald v. Fitzerald (1869) 1 
P and D 694 cited in Pulford v. Pul- 
ford, 1923 P. 18 that "Desertion means 
abandonment, and implies an active 
withdrawal from a cohabitation that 
exists.” ” 

In Kanna’s case, Section 9 (1) came up 
for consideration and it was held by a 
learned single Judge of the Madras 
High Court that the fact that the evi- 
dence adduced by the wife is not suf- 
ficient to sustain her plea of cruelty of 
the kind mentioned in Section 10 (1) 
(b) of the Hindu Marriage Act will not 
justify the court in awarding resti- 
tution against her, and even if the hus- 
band satisfies the conditions stipulated 
in Section 9 (1) of the Hindu Marriage 
Act, the court will still have a discre- 
tion to grant or deny the relief of re- 
stitution depending upon the circum- 
stances of each case, whether the mis- 
behaviour or misconduct of the hus- 
band is such as will entitle the wife to 
refuse to cohabit with him. 


11. Desertion is a good defence in a 
petition for restitution of conjugal 
rights. The case of the husband is 
that the wife has deserted the husband 
with an intention to bring cohabitation 
permanently to an end. Whether the 
husband by cogent and convincing evi- 
dence, has been successful in establish- 
ing the desertion as alleged by him 
(sic). It was held in Lachman Uttam- 
chand v. Meena, AIR 1964 SC 40 that 
in a case of desertion, factum as well as 
animus deserendi is on the petitioner 
and he or she has to establish beyond 
reasonable doubt to the satisfaction of 
the Court, the desertion throughout the 
entire period of two years before the 
petition as well as that such desertion 
was without just cause. NAW 1 Atma- 
ram has merely stated that the wife 
has deserted him in order to bring the 
marital relation to an end and he did 
not want to keep her with him. NAW 
2 Madanlal has deposed that the wife 
left the husband with an intention to 


desert (ufert) him. When the evi- 
dence of AW 1 Narbada, AW 2 Kalu- 


40 Raj.. : 


Fatehchand is carefully considered, it 
can safely be inferred, as held . above, 
that the wife was left by the father of 
the husband at her parents’ ‘house at 
Bhilwara. Thereafter, from the state- 
ments of the aforesaid witnesses as also 
from the statements of AW 5 Birdi- 
chand and AW 6 Shyamsunder, it is 
established that despite efforts. the hus- 
band did not agree to keep her. 
Learned counsel appearing for the ap- 
pellant tried to impress upon me, on 
the basis of some circumstances, for in- 
stance, that the wife, though she is 
literate, did not address any letter to 
the husband showing her willingness to 
go to his house, an inference of de- 
sertion should be drawn against her. IT 
regret my inability to agree, for, there 
is satisfactory evidence on record which 
has already been referred to above, to 
show that efforts and attempts were 
made by AW 2 Kaluram, AW 3 Harish- 
chandra, AW 5 Birdichand and AW 56 
Shyamsunder. but the husband was not 
agreeable to keep her. In these cir- 
cumstances, I am constrained to hold 
that the husband has not been able to 
establish . that the wife has deserted 
him. - In other. words, there was no 
just and reasonable excuse, for the 
husband to ‘withdraw spom. the society 
of his wife. 


12. On the basis o? Section 23 (1) 
(di. Mr. Kapoor contended that there 
was an improper delay in filing the 
petition for restitution of conjugal 
rights and there is no explanation for 
this. It is not in dispute that both 
have been living separately since 
March 3, 1971, the date on which, ac- 
cording to the wife, her father-in-law 
left her at Bhilwara at her parents 
house and according to the husband, 
the wife, of her own accord, left the 
matrimonial home. The petition for 
restitution of conjugal rights was filed 
on July 12, 1977. It is therefore, clear 
that this petition was filed 64 years 
after the date of separation. I do 
not want to encumber this judg- 
ment by making a detailed reference 
to the statements of che wife’s witnes- 
ses wherein they have deposed that 
during this period, serious efforts were 
. made by the wife and her father to 
-send the wife to her matrimonial 
home. Reference in this connection 
may be made to the statements of AW 
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AW 
4 Fatehchand AW <5 Birdichand and 
AW 6 Shyamsunder. AW 6 Shyam- 
sunder has stated that in this connec- 
tion, he went to the husband’s house in 
the years 1974, 1975 and 1976 on three 
occasions, though he is not able to tell 
the months and dates of the aforesaid 
visits. Similarly, AW 5 Birdichand has 
stated that he had gone 7 or 8 times. 
AW 2 Kaluram. who is related to both 
the parties, has stated that he, with 
the help of his brother-in-law, Champa- 
lal made efforts in this regard and 
went to Ajmer 20-30 times. It is, thus, 
clear from the evidence that has been 
led on behalf of the wife that from 
1971 to 1976, incessant efforts were 
made and negotiations were held. V. P. 
Tyagi J., as he then was in Gurmej 
Singh v. Jasbir Kuar, 1975 WLN (UC) 
456, after taking into consideration the 
circumstances of that case, held that 
it is difficult for the court to say that 
there was unnecessary and improper 
delay on the part of the petitioner (wife) 
to move the court to ask for the relief 
sought in the proceedings for restitu- 
tion of conjugal rights. In that case 
the wife did not want to take the mat- 
ter to the court and was trying to see 
that the matter was amicably’ settled 
between the parties but her husband 
did not show any inclination to accept 
her and, therefore, she had to invoke 
the jurisdiction of the Court. Chhagan- 
lal’s case on which reliance was placed 
by the learned counsel for the appel- 
lant is entirely distinguishable. That 
was & matter under Section 10 of the 
Act. Judicial separation was sought on 
the ground of adultery of the husband. 
There was delay of more than four 
years about which there was no ex- 
planation. In those facts, it was held 
that decree for judicial separation could 
not be granted. Here, as stated above, 
incessant efforts were made for amica- 
ble settlement and as a last resort, 
when all the efforts failed, the petition 
for restitution of conjugal rights was 
filed. In these circumstances, the peti- 
tioner cannot be denied the relief for 
restitution of conjugal rights on the 
ground of delay. 


13. The third point which was can- 
vassed by the learned counsel for the 
appellant was that this petition is mala 
fid>. It may be mentioned here that in 
the “reply to the petition in para 14, thë 
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husband has alleged that-the petition is 
mala fide and this has been further elu- 
cidated in the same para by saying that 
wife is taking advantage of her own 
wrong for the purpose of the relief for 
restitution of conjugal rights. In view of 
the finding that I have arrived at, in 
respect of issue No. 1, it cannot be said 
that the wife is taking advantage of her 
own wrong, for, the husband has with- 
drawn from the society of the wife 
without just and reasonable excuse. As 
such, Section 23 (1) (a) of the Act is 
not attracted. Even otherwise, on the 
facts and in the circumstances of this 
case, I am unable to hold that the peti- 
tion for restitution of conjugal rights 
is mala fide. So far as Sushil Kumari 
Dang’s case is concerned, the decision 
was rendered in peculiar circumstances. 
In that case, the husband was claiming 
restitution of conjugal rights as well as 
charging the wife with illicit sexual in- 
fercourse sometimes in concealed words 
and sometimes in the plainest of terms. 
He had not pleaded any forgiveness. 
The learned Judge was of the opinion 
that the two claims cannot stand side 
by side as they are incompatible. In those 
facts, it was held that in order that a 
petition for restitution of conjugal rights 
by the husband should succeed, it is 
necessary for him to be sincere and a 
decree for restitution may be refused 
if the court finds that the petition is not 
bona fide and there is an ulterier motive 
other than the sincere desire for a re- 
sumption of cohabitation. 


14. Now, it will be proper to deal 
with the remaining points, namely, that 
there is'no possibility of the husband 
and the wife living together and so 
decree for restitution of conjugal rights 
is not justified and that there were no 
sincere efforts by the wife to come to 
her matrimonial home. I have already 
dealt with the point. It is futile to con- 
tend that no sincere efforts were made 
by the wife to come to her matrimonial 
home and, therefore, this should not 
detain me. It is clear from the state- 
ment of the husband as NAW 1 that he 
is not ready to keep the wife with him 
because the wife has put an end to ma- 
rital relation and has deserted him. 
There was no just and reasonable ex- 
cuse as found above for the husband to 
withdraw from the society of the wife. 
A Division Bench of the Madhya Pradesh 
High Court in Narayan Prasad v. Smt. 
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Prabhadevi, AIR 1964 Madh Pra 28, in 
para 11, observed that the defendant in 
that case was always willing to live 
with the plaintiff and when the parties 
appeared before the Judges in person, 
the wife entreated him but the ap- 
pellant was not prepared to take her 
back. The learned Judges held that 
the offer of the wife to go back and 
live with the husband without repeat- 
ing any conduct which might incur the 
husband’s displeasure, was a complete 
answer to the allegation of desertion 


and the husband could not refuse her 
reinstatement. 
15. Before commencing hearing of 


the appeal, efforts for reconciliation be- 
tween the parties were made in my 
chamber. The wife stated that she is 
willing and ready to go with her hus- 
band. The- husband did not accept the 
request of the wife on the ground that 
she has been living separately from him 
for about eight years. In these circum- 
stances, the attempt for reconciliation 
between the parties in the appeal failed. 
In Rameshchandra v. Smt. Premlata 
Bai, AIR 1979 Madh Pra 15, it was 
held that it is open to the Court while 
disposing of a proceeding under. the Act 
reconcilia- 
tion proceedings and the conduct of the 
parties therein. It has already been held 
by me above that it was the husband 
who had withdrawn from the -society 
of the wife without reasonable excuse. 
The wife volunteered to live with the 


“husband but the husband was not will- 


ing. In Parihar’s case learned Judge 
took the view that even if the wife, 
where she is a deserting spouse does not 
prove just and reasonable excuse for 
living apart, the petitioner husband has 
still to satisfy the court that desertion 
was without just cause. That case per- 
tained to the dissolution of marriage by 
a decree of divorce. After taking into 
consideration Kuppuswami v. Alagammal 
AIR 1961 Mad 391 and Alop Bai v. Ram- 
phal AIR 1962 Madh Pra 211, the learn- 
ed Judge observed after taking note of: 
the arguments advanced on behalf of the 
wife that their marriage is only an 
empty shell which can be destroyed. 
with maximum fairness and minimum: 
bitterness and in those circumstances, 
he held that the marriage deserved to 
be dissolved. In this connection, he. 
observed, — - . 

“If they cannot bury the hatchet, let; 
them bury the marriage and live again”. 
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Case (5) of course 

extent helps the ap- 
pellant. After relying on Alop 
Bai’s case the learned Judges con- 
stituting the Division Bench observed 
that where the circumstances of the case 
disclose that there is no possibility of 
the parties living together in a state of 
happiness, a decree for restitution of 
conjugal rights would be unjustified. 
These observations were made while 
considering the provisions of S. 9 (1) of 
the Act that even when the conditions 
stated in that section are satisfied, it is 
in the discretion of the court whether 
or not to pass a decree for restitution of 
conjugal rights and for exercise of dis- 
cretion vested in Court, it has to con- 
sider the entire conduct of the parties 
to judge whether the petitioner deserves 
to get the relief and if such relief is 
not unreasonable in a particular case 
against the respondent. In that case, it 
was found as a fact that the attitude of 
the husband amounted to legal cruelty 
and constituted a ground for refusal to a 
decree for restitution of conjugal rights. 
Therefore in the fact and circumstances 
of the case before me, the observations 
adverted to above cannot. be availed of 
by the learned counsel for the appellant. 


Barbornes’ 
to a certain 


16. Learned counsel appearing for 
the appellant also placed reliance on 
the observations made by a learned 
single Judge of the Madras High Court 
in Kanna’s case. In that case, a peti- 
tion was filed for a decree for restitu~ 
tion of conjugal rights under S. 9 of the 
Act. The principles laid down in Alop 
Bai’s case were followed. The learned 
Judge believed the wife-appellant and 
her witnesses when they stated that she 
returned to the husband’s house a month 
after her delivery in Awani, 1959 and, 
therefore, it sounded extremely possi- 
ble for the husband to have been nagg- 
ing and frequently worrying the wife 
to comply with his demand for settling 
her properties in his favour. In that 
ease, the husband was chargrined against 
the wife’s father because of a severance 
of the partnership business and the 
learned Judge was of the opinion that 
it is extremely likely that the husband 
had transferred that bitterness which 
he had entertained towards the father 
of the wife to the daughter. On these 
premises, the learned Judge opined that 
the relation between the parties appears 
to have been strained to the breaking 
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point. Attempted negotiations in those 
circumstances bore no fruit. A suit was 
also instituted for the maintenance of 
her children. In those facts and circum- 
stances, the learned Judge observed, 

sians It is obvious that it has become 
a practical impossibility for the parties 
to live together and I am satisfied that 
it would be totally improper to order 
restitution”. 

This authority, in my opinion, is also 
distinguishable. 

17. In the facts and circumstances 
of this case in my opinion, the learned 
counsel for the appellant is not justified 
in contending that as there is no possi- 
bility of the husband and the wife liv- 
ing together, the wife is not entitled toa 
decree for restitution of conjugal rights. 

18. The upshot of the above discus- 
sion is that no legal ground for refus- 
ing a decree for restitution of conjugal 
rights is made out by the appellant. I 
am satisfied that for the reasons men- 
tioned hereinabove, it is the husband 
who without just and reasonable ex- 
cuse, has withdrawn from the society of 
the wife. In these circumstances, the 
decree for restitution of conjugal rights 
was correctly passed by the learned 
District Judge. 

19. The result is that this appeal has 
no force and it is hereby dismissed. In 
the circumstances of the case, there will 
be no order as to costs of this appeal. 

Appeal dismissed, 
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M/s. Jaishree Luxury House, 76 
Shopping Centre, Kota and another, 
Petitioners v. Kathotia Sons, Registered 
Partnership Firm Delhi, Non-Petitioner. 

Civil Revn. Petn. No. 259 of 1979 D/- 
11-10-1979.* 

(A) Civil P. C. (1908), S. 20 — Con- 
dition in Order form that “any legal 
proceeding in respect of any matters, 
or claims or dispute on any account 
shall be instituted by purchaser in 
Delhi Court alone” — Bill issued also 
containing the words “subject to Delbi 
jurisdiction?” — Suit to recover price 


*(Against order of Norang Ram Jatav 


Addl, Dist. J., No. 6, Jaipur, D/- 
11-4-1979). 
KW/KW/F685/79/AMG/VBB 
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by the seller — Condition heid did not 
oust jurisdiction of courts other than 
those which may have jurisdiction. 

A suit for recovery of the price of 
certain goods sold was filed by the 
Seller plaintiff at Jaipur’ as the con- 
tract in respect thereof was entered 


there and as such part of cause of 
action had arisen there in view of 
S. 20, Civil P. C. However, the jur- 


isdiction of the court at Jaipur to enter- 
tain the suit was challenged on the 
ground that the Order-form issued by 
plaintiff itself contained a condition 
that “any legal proceeding in respect 
of any matters, claims or disputes on 
any account or in any connection 
whatever shall be instituted by pur- 
chasers in the Delhi Courts which 
should alone have jurisdiction.” Fur- 
ther, the bill issued by the plaintiff 


also, contained the words “subject to 
Delhi jurisdiction.” 

Held, that the jurisdiction of the 
court at Jaipur to entertain the suit 


was not ousted by the aforementioned 
conditions in the Order-form and bill. 
As far as the condition in Order-form 
was concerned it only applies to legal 
proceedings instituted by purchasers 
ie. the defendants in the present case 
and not to a suit instituted by the 
plaintiff, This condition, therefore, 
cannot confer any right on the defen- 
dants to raise an objection that the 
plaintiff had no right to institute a 
suit in Courts other than Delhi Courts. 
As far as the condition in the Bill was 
concerned there are no words “only” 
used after the words “subject to Delhi 
jurisdiction” on the Bill, and thus the 
mere use of the words “subject to 
Delhi jurisdiction” cannot mean that 
only Delhi Courts have jurisdiction to 
hear and decide the suit and all other 
Courts which may have jurisdiction 
under 5. 20 of the Civil P. C, to try 
the suit are excluded from trying the 
suit. (In the instant case Jaipur Court 
held had jurisdiction to entertain the 
suit by the sellers as part of the cause 
of action had arisen there). (Case law 
discussed). (Paras 5, 6) 

(B) Civil P. C. (1908), S. 20 — Con- 
tract Act (1872), S. 28 — Agreement 
between parties that one of the Courts 
having jurisdiction alone shall try dis- 
pute — Is enforceable. AIR 1975 Guj 
72, held not good law in view of AIR 


1971 SC 740. {Para 7) 
Cases Referred: Chronological Paras 
AIR 1979 Bom 69 3 
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K. C. Garg, for Petitioners; V. D. 
Mathur and M. P. Mathur, for Non- 
Petitioner, 

ORDER: This civil revision is 
directed against the order of the learn- 
ed Additional District Judge No. 6, 
Jaipur City, Jaipur dated the ith 
April, 1979. 

2. The plaintiff-non-petitioner filed a 
suit for the recovery of a sum of 
Rs. 17,155.70 against the defendants- 
petitioners. The plaintiff is a registered 
partnership firm having its Head Office 
at Delhi and a Branch Office at Guda 
House, Rasta Haldiyan, Johari Bazar, 
Jaipur. The defendants No. 2 placed an 
order on behalf of defendant No, 1 M/s. 
Jaishree Luxury House, a registered 
partnership firm, situated at Kota for 
the purchase of 48 Electric fans at 
Jaipur at Branch Office of the plain- 
tiffs firm vide Order No. 7035 dated 
20 Dec, 1976. The fans were sent 
through Globe ‘Transport Corporation, 
which were delivered to the defendants 
vide Order Form No. 098724 dated the 
24th February, 1977 and vide Bill 
No. 1236 of the same date. According to 
the plaintiff the contract was made at 
Jaipur, as such the Court at Jaipur 
had jurisdiction to decide the suit. The 
defendants filed a written statement 
inter alia taking an objection that the 
Court at Jaipur had no jurisdiction to 
entertain the above suit and as such was 
liable to be dismissed. The learned trial 
Court on the pleadings of the parties 
framed five issues out of which Issue 
No. 2 was framed as under :— 

Issue No. 2: Whether the Court had 
no jurisdiction to hear the suit? 
Arguments were heard on this issue 
and the learned trial Court decided the 
same in favour of the plaintiff. Hence 
this revision-petition by the two defen- 
dants. 

3. The defendants have not specifi- 
cally denied the making of the contract 
at Jaipur and the learned counsel for 
the defendants has also admitted before 
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this Court that a part of the cause -of 
action having arisen at Jaipur, Court at 
Jaipur may have jurisdiction. but the 
contention of the learned counsel is 
that according to the terms and condi- 
tions printed on the back of the goods 
Receipt No. 7035. dated the 20th Dec, 
1976 all claims and sums due on ac- 
count of breach of any condition of the 
contract could only be settled and 
instituted in Delhi Courts which should 
alone have jurisdiction. The learned 
counsel has placed reliance on the con- 
ditions Nos, 1, 2 and 11 printed on the 


back of the Order Form No. 7035 
which are reproduced as under:— 
1. Quotation: — The offer made by 


firm shall be deemed to be a quotation 
only and shall not become binding on 
the firm as an agreement until orders 
are accepted in writing without altera- 
tion or change by an authorised officer 
of the firm in Delhi and notice of ac- 
ceptance sent ta purchasers. 


2, Condition of Sale: — All orders 
booked by the firm are subject to these 
General Condititons of sales and Terms 
of Business and all purchasers are 
deemed to have ‘signified their accept- 
ance of such conditions by placing the 
order. 


11. Disputes: —- Customers’ orders 
against this quotation are accepted in 
Delhi and all matters, claims and dis- 
putes arising in respect of these terms 
and conditions and/or out of or in con- 
nection with orders and acceptances are 
to be settled in Delhi and all claims 
and sums due on any account paid by 
the parties in Delhi. Any legal pro- 
ceedings in’ respect of any matters, 


claims or disputes on any account OF 
in any connection whatever shall be 
` instituted by purchasers in the Delhi 


Courts which should alone have juris- 
diction. Nothing contained in this 
terms rights as to arbitration as provid- 
ed for later.. 

The learned counsel for the petitioners 
has further laid great stress on the 
words “subject to Delhi jurisdiction” 
printed on the front side of the bill 
No. 1236 dated 24-2-1977. According to 
the learned counsel these two docu- 
ments are plaintiff? own documents 
which are binding on him and accord- 
ing to the above terms and conditions 
mentioned on the bill and the Order 
Form no other Court except the Delhi 
Court has jurisdiction to hear and 
decide the present suit. Reliance in 


Jaishree Luxury ‘House v.: Kathotia Sons `- 


A. ER: 
this connection -has been placed on: M/s. 
Singhal Transport v. M/s. Jesaram 


Jamumal, 1967 Raj. LW .129.- The. learn= 
ed counsel placed reliance on the fol- 
lowing observations made in the above 
ease: 


“It has been held in a number ci © 
decisions that where more Courts than 
one have jurisdiction to try a suit 
there is nothing contrary to public 
policy in an agreement between the 
parties that disputes between them 
would be tried at one place out of 
them, in this connection the deci- 
sion in National Petroleum Co. Ltd. v. 


Meghraj (AIR 1937 Nag 334) may be 
referred to. AS was pointed out in 
Raghavayya v. Vasudevayya Chetty 


(AIR 1944 Mad 47) the relevant provi- 
sion of the Contract Act which is direct- 
ly applicable to such cases is contain- 
ed in S. 28. I may also refer to the 
Full Bench decision of the Lahore High 
Court in Musa Ji Lukman Ji v. Durga 
Das (AIR 1946 Lah 57 (FB) in which 
it was held that an agreement between 
two parties that suits relating to dis- 
putes arising beween them would be 
instituted only in one out of several 
competent Courts having territorial jur- 
isdiction is not hit by S. 28. In Dwarka 
Rubber Works v. Chhotelal AIR 1956 
Madh B 120 it was held that such 
a contract is hit by S. 23 of the Con- 
tract Act. With all respect I am of the 
opinion that the case was not correctly 
decided.” : 

Reliance is also placed on the follow- 
ing observations in Hakam Singh v. 
ts Gammon (India) Ltd. AIR 1971 SC 

0: 


“But where two Courts or mors 
have under the Code of Civil Procedure 
jurisdiction to try a suit or proceeding 
an agreement between the parties that 
the dispute between them shall be 
tried in one of such Courts is not cont- 
rary to public policy. Such an agree- 
ment does not contravene S. 28 of the 
Contract Act.” 

A similar view has been taken in M/s. 
Hindustan Tiles Corporation v. Kisanlal 
Mataprasad Agrawal, AIR 1979 Bom 69: 

“Where more than one Court have 
jurisdiction to try suit, the parties can 
by agreement restrict a forum to try 
the suit.” 

Reliance is further placed on the fol- 
lowing observations in S. Manuel Raj 
& Co. v. J. Manilal & Co, AIR 1963 
Guj 148: 2s So 


1980 ` 
“When :one of the parties to a con- 


tract signs a printed form printed by 


the other party containing the words 
“subject to the jurisdiction of a place 
Q” and sends the order form to 
the other party it must be assumed 
that that party agreed that Q is the 
place for the settlement of disputes. It 
is not open to a person who signs an 
order form of the opposite party con- 
taining the printed words to say that 
the printed words are not part of the 
contract. To take the view taken by the 
learned Judge of the Madras High 
Court would be to upset the commer- 
cial practice of India, and unless such 
a position is necessary in view of the 
wording of any particular Section, I 
am not prepared to take that view. I 
am not prepared to upset the commer- 
cial practice of India unless the law 
requires me to do so. There is nothing 
in the law to hold that the expression 
“subject to jurisdiction of Q” printed 
at the top of a form may not bind M 
who signed the order form.” 


. 4, On the other hand Mr. Mathur, 
learned counsel for the plaintiff-non- 
petitioner, has contended that as re- 
gards the conditions Nos, 1 & 2 in the 
Order Form there was nothing to con- 
fer jurisdiction in the Delhi Courts. As 
regards condition No. 11 it is submit- 
ted that the words “any legal proceed- 
ing in respect of any matters, claims 
or disputes on any account or in any 
connection whatever shall be instituted 
by purchasers in the Delhi Courts 
which should alone have jurisdiction,” 
clearly gave a right to the purchasers 
only to institute legal proceedings in 
the Delhi Courts and so far as the 
plaintiff was concerned: there was no 
restriction on him to institute a suit at 
any place where the cause of action 
arose or the defendant resided. As re- 
gards the words “subject to Delhi juris- 
diction” printed on the back of bill 
No. 1236 it is submitted that it was 
not a term or condition of the agree- 
ment as it is not signed by the defen- 
dants. The bill having not been signed 
by the defendants, any terms or condi- 
tion printed on such bill could not be 
enforced by the plaintiff against the 
defendants and as such the defendants 
were also not entitled to enforce it 
against the plaintiff. It is also sub- 
mitted that the mere use of the words 
“subject to Delhi jurisdiction” did not 
oust the jurisdiction of other Courts. 
Reliance is placed on Grandhi Pitchaiah 


Jaishree Luxury House v. Kathotia Sons ` 
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Venkataraju &-Co. v. Palukuri Jagan- 
nadham & Co, Calcutta, AIR -1975 
Andhra Pra 32. It was held in the - 
above case “As a result of the discus- 
sion above I have no hesitation in 
holding that the. Rajahmundry Court 
had territorial jurisdiction to entertain 
the suit and , that Ex. A-1 containing 
the words at the top “subject to 
Calcutta jurisdiction” do not amount to 
a contract between the parties which 
confers exclusive jurisdiction on 
Calcutta Courts to the exclusion of any 
other Court that may have jurisdiction 
by reason of S. 21 of the Code of Civil 
Procedure.” Reliance is also placed on 
the following observations in M/s. 
Snehalkumar Sarabhai v. M/s. Econo- 
mic Transport Organisation, AIR 1975 
Guj 72. 


“While parties can lawfully enter 
into an agreement to restrict a dispute 
to a particular Court having jurisdiction, 
that stipulation though valid cannot 
take away the jurisdiction of the Court 
which admittedly has jurisdiction. The 
ouster clause can operate as estoppel 
against the parties to the contract. It 
cannot tie the hands of the Court and 
denude it of the power to do justice. 
It is no doubt true that ordinarily 
Courts would respect the agreement 
between the parties which is born out 
of the meeting of their minds and out 
of considerations of convenience. But 
the Courts are not obliged to do so in 
every case. In a case like the present 
where the claim is of Rs, 1,207.92 to 
oblige the plaintiff to go to Calcutta 
merely for the pleasure of respecting 
the stipulation embedded in the con- 
tract between the parties is to deny 
justice. A-‘new approach to this ques- 
tion deserves to be made for the ouster 
clause is calculated to operate as an 
engine of oppression and as a means to 
defeat the ends of justice for in a case 
like the present it would be oppressive 
to drive the plaintiff all the way to 
Calcutta to recover a small sum of 
Rs. 1,208/-. The costs of travelling and 
litigation will far exceed the stakes in- 
volved, and even a rightful claimant 
would be obliged to abandon, his claim 
rather than incur greater expenditure 
than the sum involved inorder to seek 
redress. In this baeck-drop the question 
assumes importance whether the stipu- 
lation to confine the jurisdiction in one 
of the Courts robs the excluded Court 
of its power to try the suit. Now such 


46 Raj, 


a stipulation may be legal and binding 
to parties. That however does not mean 
that it divests the Court of its jurisdic- 
tion. The plaintiff cannot insist that a 
Court other than the stipulated Court 
should try the suit. But the Court 
on its part is not bound by the stipu- 
lation. The stipulation can be ignored 
by the excluded Court which otherwise 
possesses jurisdiction if it is considered 
to be oppressive having regard to the 


surrounding circumstances including 
the stakes involved. More particularly 
so when the defendant firm has its 


office and is doing business within the 
local limits of the Court and it would 
be unjust to enforce the stipulation 
against the plaintiff whilst it would not 
cause any real prejudice to the other 
side, In such cases the Court will 
doubtless refuse to respect the contrac- 


tual commitments made by the con- 
testing parties, In such circumstances 
the Court should ignore the ouster 


clause and should exercise its jurisdic- 
tion. The lower Court was, therefore, 
in error in denying a decree to the 
petitioner plaintiff on the ground that 
the Court had no jurisdiction.” 

5. I have carefully gone through the 
conditions printed on the back of the 
order form. As regards the conditions 
Nos. 1 and 2 they do not lay down any 
condition regarding the conferment of 
jurisdiction in Delhi Courts, As regards 
the condition No. 11 which relates 
about the disputes between the parties 
it is clearly mentioned that any legal 
proceeding in respect of any matters, 
claims or disputes on any account or 
in amy connection whatever shall be 
instituted by purchasers in the Delhi 
Courts which should alone have juris- 
diction. This condition only applies to 
legal proceedings instituted by purcha- 
sers ie. the defendants in the present 
case and not by a suit instituted by the 
plaintiff. This condition, therefore, can- 
not confer any right on the defendants 
to raise an objection that the plaintiff 
had no right to institute a suit in 
Courts other than Delhi Courts. It is 
not in dispute that the Courts at Jaipur 
have also jurisdiction to try this suit 
inasmuch as the order was placed at 
Jaipur and the goods were also sup- 
plied through Globe Transport Corpora- 
tion at Jaipur for being delivered to 
the defendants at Kota and a part of 
cause of action thus having arisen at 
Jaipur, the Courts at Jaipur had juris- 
diction to try the suit under S. 20 of 
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the Civil P. C. The learned counsel for 
the petitioners has also not raised any 
contention, and rightly so, that the 
Courts at Jaipur had no jurisdiction, to 
try the suit. The question thus, remains 
to be determined is whether in tha 
facts and circumstances Delhi Courts 
alone had jurisdiction to try the suit. 
As already mentioned above, there is no 
such condition in the Order form ex- 
clusively giving a jurisdiction to the 
Delhi Courts only in case a suit is 
filed by the plaintiff who is the sup~ 
plier of goods in this case, Another 
document on which the learned counsel 
for the petitioners has placed reliance 
is Bill No. 1236 in which the words are 
printed as “subject to Delhi jurisdic- 
tion”. No doubt this is a Bill issued 
by the plaintiff with regard to the 
goods which are subject-matter of the 
suit, but this Bill is not signed by the 
purchasers who are defendants in this 
case. This Bill does not contain the 
terms and conditions as are printed on 
the back of the Order Form. As it is 
not signed by the defendants it cannot 
be considered as containing any terms 
and conditions binding the parties as 
an agreement. To constitute an agree- 
ment it must be binding on both the 
parties, If the plaintiff on the basis of 
this Bill would have filed a suit in 
Delhi Courts, the defendants could have 
raised an objection that the Delhi 
Court had no jurisdiction as the Bill 
has not been signed by the defendants. 
Thus in my opinion unless this Bill 
was signed by the defendants and was 
accepted as a condition forming a part 
of the contract, the defendants were 
not entitled to raise any objection re- 
garding jurisdiction on the basis of the 
words “subject to Delhi jurisdiction” 
mentioned on it. 


6. That apart there is yet another 


aspect of the case. There are no 
words “only” used after the words 
“subject to Delhi jurisdiction” on 


the Bill, and thus the mere use of the 
words “subject to Delhi jurisdiction” 
cannot mean that only Delhi Courts 
have jurisdiction to hear and decide the 
suit and all other Courts which may 
have jurisdiction under S. 20 of the 
Civil P.C., to try the suit, are exclud- 
ed from trying the suit. In Kanpur 
Sugar Supply Co. v. Harsukh Lal, AIR 
1971 All 502 the learned single Judge 
distinguished the two decisions of 
Madras High Court where the words 
printed were “subject to Bombay Juris- 
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diction.” After distinguishing the 
Madras cases it was held that as the 
words printed in the case were “sub- 
ject to Rajkot jurisdiction only”, the 
word “only” excluded the jurisdiction 
of other Courts. It was further held in 
the above case that a contract between 
the parties can be direct or implied. 
Where there is only one transaction be- 
tween the parties, it can be said that 
by accepting the Hundi or the Bill, the 
receiver thereof was not agreeing to 
the conditions that only Rajkot Courts 
shall have exclusive jurisdiction over 
the dispute. He may accept the Bill and 
take delivery of the goods to avoid un- 
necessary disputes. But where in spite 
of the clear provisions as to the exclu- 
sive jurisdiction of Rajkot Court, the 
party places a fresh order and accepts 
the condition, no inference can be 
drawn except that both the parties had 
agreed that Rajkot Courts alone shall 
have the exclusive jurisdiction. In the 
case before me it has not been shown 
that there were many transactions 
between the parties apart from the 
present transaction, which may be 
having a condition subject to Delhi 
Courts. However, in the view taken by 
me that the Bill has not been signed by 
the defendants and that it does not 
contain the words “only”, the defen- 
dants cannot raise an objection that 
the Jaipur Courts have no jurisdiction 
to try the suit. 


7. There cannot be any dispute in 
the proposition of law enunciated in 
the cases cited by the learned counsel 
for the petitioners that parties cannot 
by agreement confer jurisdiction on 
Court not possessed by it under the 
Code of Civil Procedure, but agreement 
that one of the Courts having such 
jurisdiction alone shall try dispute is 
not contrary to public policy and does 
not contravene S. 28 of the Contract 
Act. In the present case admittedly the 
Jaipur Courts had jurisdiction to try 
the suit and in my view there was no 
agreement between the parties to oust 
the jurisdiction of Jaipur Courts. I am 
not however, in agreement to the pro- 
position of law enunciated in M/s. 
Snehalkumar Sarabhai v. M/s. Econo- 
mic Transport Organisation (supra) 
that an agreement between the parties 
to restrict dispute to particular Court 
was oppressive, and the Court can ig- 
more such stipulation and entertain the 
suit, This view is contrary to the 
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observations made by their Lordships 
of the Supreme Court in Hakam Singh 
v. M/s. Gammon (India) Ltd, (supra). 
In S. Manuel Raj & Co. v. J. Manilal 
& Co. (supra) the Order Form itself 
contains the words “subject to Madras 
Jurisdiction” which was signed by the 
plaintiffs and sent to the defendants. In 
this case before me there is no such 
condition in the Order Form binding 
the plaintiff to institute a suit in the 
Delhi Courts only. As regards the Bill 
which contains the words “subject to 
Delhi jurisdiction”, as already pointed 
out above it is not signed by one of 
the parties, Raju, J. in the above Guja- 
rat case has distinguished AIR 1957 
J&K 7 by making the following 
observations : 


“In AIR 1957 J&K 7, there was a 

receipt, which was signed by one of 
the parties, and the party who signed 
the receipt relied on the receipt to 
show that only the Cours of a parti- 
cular place had jurisdiction. But the 
receipt which was relied on by him 
was not signed by the opposite party, 
but had been merely given to the 
opposite party. Therefore, that case 
does not apply to the facts of the pre- 
sent case,” 
M/s. Singhal Transport v. M/s. Jesa- 
ram Jamumal (supra) does not help the 
petitioners inasmuch as there was a 
clear condition in that case that the 
Court in Udaipur City alone shall have 
jurisdiction in respect of claims and 
matters arising under the consignment 
order of the goods entrusted for trans- 
port and in the facts of that case it 
was held that the conditions were bind- 
ing on the parties. As already held 
above the facts of the case before me 
are entirely different and the condition 
No, 11 relied” on by the petitioners 
only binds the purchasers ie, the 
defendants and not the plaintiff in this 
case. 


8 In the result I find no force in 
this revision-petition and the same is 
dismissed. However, in the facts and 
circumstances of the case the parties 
are left to bear their own costs. 


Petition dismissed, 
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Devi Singb, Appellant v. Smt. Sushila 
Devi, Respondent. 


, Civil Misc. Appeal 
D/- 28-3-1979.* 

(A) Hindu Marriage Act (1955), Sec- 
tion 13 (1), Explamation — Suit for 
divorce on ground of desertion — Bur- 
den of proof on petitioner — Nature of 
(Evidence Act (1872), Ss. 101 to 104). 


Explanation to S. 13 (1) lays down 
that the expression “desertion” means 
the desertion of the petitioner by the 
other party to the marriage without 
reasonable cause and without the con- 
sent or against the wish of such party, 
and includes the wilful neglect of the 
petitioner by the other party to the 
marriage. It is therefcre, clear from the 
Explanation to S. 18 (1) that burden 
is on the petitioner to show that the 
respondent has deserted him without 
reasonable cause and without his con- 
sent or against his wish.. The essentials 
of desertion are (1) factum of separa- 
tion. (2) intention to bring co-habita- 
tion to end; (3) absence of consent and 
(4) absence of conduct giving reason- 
able cause to quit the matrimonial 
home. (Para 9) 

(B) Hindu Marriage Act (1955), Sec- 
tion 13 (1) — Desertion—What amounts 
to, : 


No. 113 of 1978, 


It is well settled that if one spouse 
by his words and conduct compels the 
other spouse to leave the matrimonial 
home, the former would be guilty of 
desertion though it is the latter who 
has physically separated from the 
other and has left the marital home. 
hae (Para 13) 

(C) Hindu Marriage Act (1955), Sec- 
tion 13-A (as inserted sby Marriage 
Laws (Amendment) Act (1976), and 
S. 13 — Applicability of S. 13-A—Suit 
for divorce on ground of desertion — 


Previous petition for dissolution on 
same ground dismissed due to failure 
to prove desertion — Relief of dissolu- 


tion in the suit for divorce will not be 
granted under S. 13-A. 
(D) Hindu Marriage Act (1955), Sec- 
tion 13 (1) (b) — Petition for decree of 
divorce by dissolution of marriage on 
*Against judgment and decree of Miss 
Kanta Bhatnagar, Dist. J., 
D/- 16-8-1978. 


HW/IW/D976/79/SNV 


: Devi Singh v. Sushila Devi ag g 
- ground of desertion — Applicability of 


(Para 14) 


Jodhpur, 


ALR. 


principles of res judicata — Previous 
petition -for dissolution dismissed by 
deciding question of desertion against 
petitioner — Petition for divorce is 
barred by principles of res judicata. 


(Civil P. C. (1908), S. 11). (Para 18) 
Cases Referred: Chronological Paras 
AIR 1978 Guj 74 12 
AIR 1978 Raj 140 15 
AIR 1976 Raji ` 10, 11 
AIR 1973 Bom 55 12 
AIR 1973 Raj 20 10, 11 
AIR 1972 All 52 - 18 
AIR 1972 Raj 303 5, 11, 12 
AIR 1970 All 102: 1969 AN LJ 9 12 
AIR 1970 Bom 312 10, 11 
ATR 1970 Madh Pra 36 15 
AIR 1967 Delhi 19 12 
AIR 1967 Madh Pra 206 12 
AIR 1967 Madh Pra 204 10° 
(1967) 69 Pun LR 566 12 
AIR 1964 Sc 40 9, 11 
AIR 1964 All 486 15 
AIR 1964 Punj 28 12 
AIR 1960 Punj 328 12 
AIR 1957 SC 176 9 
AIR 1932 All 5: 1931 All LJ 816 17 

M. L. Kala, for Appellant; G. M. 


Mehta, for Respondent, 


JUDGMENT: — This appeal, under 
Sec. 28 of the Hindu Marriage Act 
(No. XXV of 1955) (which will herein- 
after for the sake of brevity be refer- 
red to as ‘the Act’) by the husband, 
who was petitioner 
Judge, Jodhpur, is directed against the 
judgment dated August 16, 1978 by 
which his petition, filed under S. 13 of: 
the Act was dismissed. In this judg- 
ment, the husband-appellant and the- 
wife-respondent will be referred to as 
the petitioner and the respondent res- 
pectively. 


2. Petitioner Devisingh and respon- 
dent Sushila Devi were married accord- 
ing to Hindu rites in April, 1961, After 
marriage, both lived together as hus- 
band and wife. Out of this wedlock a 
son was born to them, who attained 
the age of 14-15 years on Oct. 5, 1977, 
the date on which the petition was 
filed. According to the petitioner, the. 
respondent left his house in the year 
1964 and started living separately. -A: 
long period of 14 years had passed. 
since then. The case of the petitioner. 
is that the respondent has been -living 
separately with an intention to put an 
end to the marital relation and she has 
Ro ‘intention to come and live with thé: 


before the District- ` 
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petitioner whereby to resume the conju- 
gal relation. It appears from the aver- 
ments made in the petition, that there 
was lot of litigation between the parties 
after 1964, The case of the petitioner is 
that the respondent is guilty of cruelty 
and has deserted him without just and 
reasonable excuse. He, therefore, sub- 
mitted the petition under S. 13 of the 
Act for dissolution of the marriage by 
a decree of divorce. 


3. The respondent contested the 
petition. She has averred that the peti- 
tioner had been cruel to her from the 
very first night of the marriage, that 
she was not treated properly by the 
petitioner, that on being assured by the 
petitioner of a good behaviour, she pur- 
chased a house in Bagar Chowk and 
the petitioner started living with her. 
According to the respondent, both (hus- 
band and wife) lived in that house for 
some time but on April 12, 1964, the 
petitioner left the respondent along 
with an ailing son and, thereafter, he 
never returned despite her repeated 
efforts and requests to resume marri- 
ed life. She has stated that a letter 
was written to the petitioner on Nov- 
ember 19, 1965. In brief, her case was 
that it was on account of improper and 
cruel behaviour of the husband that 
she was compelled to live separately. 
Thus, she 
‘part of the petitioner. She also raised 
an objection that there has been un- 
necessary and improper delay in filing 
the petition under S. 13 -of the Act and 
as such it is not maintainable. It was 
pleaded by her that the petitioner had 
previously filed separate petitions for 
restitution of conjugal rights and- judi- 
cial separation, The petitions for resti- 
tution of ,conjugal rights and judicial 
. separation. were dismissed, The dismis- 
sal of the petition for judicial separa- 
tion was maintained by the High Court 
and, therefore, the present petition 


under S. 13 of the Act is barred by the. 


principles of res judicata. An objection 
„was also taken that the petition under 
S. 13 of the Act is not maintainable. 


4, The learned District Judge fram- 
‘ed four issues, Issue No. 4 relates to 
relief. Issues Nos. 1, 2 and 3, when 
translated into English, read as under: 

(1) Whether the non-petitioner (wife) 
has deserted the. petitioner since 1964 
without reasonable excuse ? 

(2) Whether on the basis of the facts 
mentioned in, para (kh) of the additional: 
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pleas, the petition “is barred by the 
principles of res judicata and, there- 


fore, it is not maintainable ? 

(3) Whether the parties have been 
living separately for 14 years and as 
such, the petition having been present- 
ed after long delay, is not maintain- 
able ? 


:5. On behalf of the petitioner, state- 
ments of P. W. 1 Devi Singh, P. W. 2 
Abdul Razak, P. W. 3 Madanlal, P. W. 4 
Arjunsingh and P. W. 5 Prithvisingh 
were recorded, Respondent examined 
herself as NAW 1 and NAW 2 Banshi- 
lal (father of the respondent). The 
following documents have been exhibit- 
ed during the trial: (1) Copy of the 
plaint filed by the respondent against 
the petitioner in the Court of the Civil 
Judge, Jodhpur (Ex. 1), (2) Copy of let- 
ter dated Nov. 19, 1965 (Ex, A~-1);. (3) 
Certified copy of the order of the City 
Magistrate, First Class, Jodhpur dated 
Mar. 13, 1963, passed in Criminal Origi- 
‘nal Case No. 440f1964 (Ex. A-2) (4) the 
certified copy of the judgment of the 
High Court dated July 8, 1970 passed 
in S. B. Criminal Revision Petition 
No. 408 of 1969 (Ex. A-3); (5) the cer- 
tified copy of the order of the District 


Judge, Jodhpur dated Nov. 11, 1965, 
passed in Civil Miscellaneous Case 
No. 103A of 1964 (Ex. A-4) (6) the 


certified copy of the order of the Dist. 
Judge, Jodhpur dated Aug. 2, 1969 


. passed in Civil Misc. Case No. 18A of 


1968 (Ex. A-5); (7) the certified copy of 
the judgment of the High Court dated 
May 9, 1972, passed in S. B. Civil Misc. 
Appeal No. 7 of 1970 (Ex. A-6) reported 
in AIR 1972 Raj 303; (8) the certified 
copy of the order of the Additional 
Sessions Judge No. 1, Jodhpur dated 
Sept. 13, 1977, passed in Criminal 
Appeal No. 6 of 1977 (Ex. A-7), (9) the 
certified copy of the order of the Dis- 
trict Judge, Jodhpur dated May 25, 
1977 passed in Civil Mise. Case No. 
78-A of 1974 (Ex, A-8), (10) the certi- 
fied copy of the order of the Additional 
Sessions Judge, Jodhpur dated March 
30, 1971 passed in Criminal Revision 
No. 35 of 1970 (Ex. A-9) and (11) the. 
copy of the reply dated March 1, 1978, 
filed in Criminal Mise, Case No. 152 of 
1977 (Ex. A~19), - 


6. The learned District Judge decid- 
ed issues Nos, 1 and 2 in favour of 
the respondent., Issue No. 3 was decid- 
ed against the respondent. As a re- 
sult of the findings on issues Nos, 4 


.50 Raj. 


and 2, the learned District Judge 
missed the petition under Section 13 
of the Act with costs vide her judg- 
ment dated August 16, 1978. Hence, 
this appeal by the petitioner> under 
Section 28 of the Act. 

7. Before framing issues, an endeav- 
our was made by the learned Dis- 
trict Judge to bring about a recontilia- 
tion between the parties. The reconci~ 
liation could not be brought about. Be- 
fore commencing hearing of the appeal, 
on February 27, 1979, efforts for re- 
conciliation ketween the parties were 
made and they wanted time. On 
March 5, 1979, parties stated that de- 
spite efforts for reconciliation, it could 
not materialise and, therefore, it was 
submitted that the appeal may be 
heard on merits. On that day, the 
petitioner submitted an affidavit narrat- 
ing therein the events which took 
place on February 27, 1979 after the 
parties had taken time. The respon- 
dent also submitted an application in 
writing mentioning as to what happen- 
ed on February 27, 1979. The petitioner 
and the respondent have given different 
versions, 


8 Mr. M. L. Kala, learned counsel 
for the petitioner, submitted that the 
petitioner has clearly established from 
the evidence that the respondent has 
deserted the petitioner for a continu- 
ous period of not less than” two years 
immediately preceding the presentation 
of petition. Learned counsel em- 
phasised that under Section 13 (1) (ib) 
of the Act, the petitioner is only re- 
quired to establish desertion for a con- 
tinuous period of not less than two 
years immediately preceding the pre- 
sentation of the petition. He urged 
that the conduct of the respondent 
preceding two years from the date of 
the presentation of the petition is cnly 
relevant for deciding the question whe- 
ther the respondent has deserted the 
petitioner. Learned counsel further 
submitted that desertion has been made 
ground for dissolution of marriage by 
a decree of divorce by the Marriage 
Laws Amendment (No. LXVIII 1976), 
which came into force on May 2%, 
1976, and insertion of Section 13 of 
the Act shows that alternate relief in 
divorce proceedings can be granted and 
as such having regard to the circum- 
stances of the case, the Court may pass 
a decree for judicial separation. 

9. Explanation to Section 13 (1) of 
[the Act lays down that the expression 


dis- 
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“desertion” means the desertion of the 
petitioner by the other party to 
marriage without reasonable cause 
without the consent or against 
wish of such party, and includes 
wilful neglect of the petitioner by 
Other party to the marriage. It 
therefore, clear from the Explanation 
to Section 13 (1) of the Act that burden 
was on the petitioner to show that the 
respondent has deserted him without re- 
asonable cause and without his 
sent or against his wish. 
tials of desertion are (1) factum of 
Separation (2) intention to bring coha- 












bitation to an end, (3) absence of 
consent and (4) absence of conduct 
giving reasonable cause to quit the 
matrimonial home. In _ Bipinchandr 


Shah v. Prabhavati AIR 1957 SC 
it was observed: 
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“Desertion is matter of inference to 
be drawn from the fact and circum- 
stances of each Case... If, in fact, 
there has been a separation, the essen- 
tial question always is whether that 
act could be attributable to an animus 
deserendi. The offence of desertion 
commences when the fact of separation 
and animus deserendi co-exist. But it 
is not necessary that they should com- 
mence at the same time...... Hence it 
is necessary that during all the period 
that there has been a desertion, the 
deserted spouse must affirm the marri- 
age and be ready and willing to resume 
marriage life on such conditions as may 
be reasonable.” 

In Lachman v. Meena AIR 1964 SC 40 
their Lordships of the Supreme Court 
have observed: 


“It is settled law that the burden of 
proving desertion—the “factum” as well 
as he “animus deserendi” — is on the 
petitioner, and he or she has to esta- 
blish beyond reasonable doubt, to the 
satisfaction of the Court, the desertion 


throughout the entire period of two 
years before the petition as well as 
that such desertion was without 


just cause. In other words, even if the 
wife where she is the deserting spouse 
does not prove just cause for her liv- 
ing apart, the petitioner-husband has 
still to satisfy the Court that the de- 





sertion wąs without just cause.” (em~ 
phasis added). 
Keeping the principles, laid down by 


their Lordships of the Supreme Court 
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in view, I, now, proceed to examine 
the evidence, led by the parties to find 
out whether the petitioner has been 
able to establish that the respondent has 
deserted him without just and reason- 
able cause. It is not in dispute that 
the petitioner and the respondent have 
been living separately since 1964. The 
relevant averments in this regard are 
found in paras 4 and 7 of the petition. 
P. W. 1 Devisingh has stated that the 
respondent had abandoned the matri- 
monial home in 1964 and since then, 
she has been living separately and that 
she has left the matrimonial home with 
an intention not to live with him. A 
perusal of his statement shows that 
on account of various litigation, the 
relations between the parties have be- 
come estranged and that the respon- 
dent had no intention for coming back 
to the petitioner’s house. It will be 
useful here to extract some portions of 
his statement.* 


P. W. 2 Abdul Razak has been working 
with the petitioner since 1955. He has 
stated that while on his duty, the 
petitioner remains vexed and its cause 


is litigation. He has admitted that 
the petitioner did not tell him 
anything about his wife. P., W. | 3 


Madanlal owas produced to show that 
he asked the respondent to settle the 
dispute but she told that it is difficult, 
for, she is in service. He has also 
deposed that from the talks which he 
had with the father of respondent, it 
appeared that he did not want to send 
the respondent. In the crossxexamina- 
tion, this witness has stated that when 
he enquired from the petitioner about 
the cause of dispute in 1965-66, the 
petitioner told him that the respondent 
is of bad character. P. W. 4 Arjunsingh 
has deposed that the petitioner and the 
respondent have been living separately 
for the last 12-13 years and that when 
he approached the respondent, she de- 
clined to live with the petitioner. The 
witness has admitted that the peti- 
tioner’s younger brother Narpatsingh is 
his friend. It appears from the state- 
ment of this witness that he inqwired 
from the respondent about the reason 
as to why she does not want to go to 
the petitioner’s house but she did not 
tell any reason. P. W. 5 Prithvisingh 


*(This matter being in Hindi we re- 
gret that we have to omit it here as we 
have no facilities for printing Hindi. — 
Ed.), 
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has stated that he is friend of the re- 
spondent’s brother as well as of the 


petitioner’s brother and that the respon- 
dent’s brother told him that the re- 
spondent does nót go to her matri- 
monial home and also does not want to 
goin future. He has further stated that 
he attempted to have talks with the re- 
spondent once or twice but she refused 
to talk with him and declined to live 


with the. petitioner. He has admitted 
that*. 
` The respondent Sushila ‘Devi as 


NAW 1 has deposed that on April 12, 
1963, her son was ill and that -she 
told her husband to arrange for medi- 


cines and milk, whereupon the peti- 
tioner told her.* 

“It is clear from her statement 
that, thereafter, the petitioner nei- 


ther cared for her nor for child. She 
has deposed that’ neither the husband 
came to take her nor sent anybody for 
taking her nor wrote any letter. She 
has further stated that she made en- 
deavours for going to her husband’s: 
house and had also sent a letter to the 
petitioner with her tenant Banshilal. 
The learned District Judge has men- 
tioned in detail that statement of NAW 1 
Sushila Devi. NAW 2 Banshilal is the 
father of the respondent. It was stated 
by him that the petitioner beat the 
respondent three times, and that she 
does not want to go to her matrimonial 
home because she apprehends danger 
to her life from her husband. He has 
narrated the incident of February 5, 


1978 when, while the respondent was 
going on her duty, the petitioner 
blocked her way. He corroborated 


NAW 1 Sushila Devi on the point that 
neither the petitioner nor any of his 
relations nor his friend came to take 
back the respondent nor sent any letter 
to her. The learned District Judge did 
not place reliance on ‘the statemehts of 
P.W. 3 Madanlal, P.W. 4 Arjun Singh 
and P. W. 5 Prithvisingh for various 


reasons, One of the reasons given by 
her was that P. W. 3 Madanlal and 
the petitioner are co-employees in the 


Railway and that P. W. 4 Arjunsingh 
and P. W. 5 Prithvisingh are friends of 
the petitioner’s younger brother Narpat- 
singh. P. W. 1 Devisingh hes stated 
that he sent some persons for bringing 
the respondent during five years but 
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he did not remember the names of the 
person to whom he sent for bringing the 
respondent and for ‘making her agree- 
able. Another important fact in this 
connection which deserves notice is that 
in the petition, it has not been alleged 
by the petitioner that he has suspicion 
about the character of his wife. During 


his statement in the court, he has stat- 


ed that since the respondent has been 
living separately from him for the 
last 14 years, he has suspicion about 
her character. This, he has reiterated 
in the cross-examination that the only 
ground for suspicion about her charac- 
ter is that she has been living sepa- 
rately from him for the last 14 years, 
P. W. 3 Madanlal has stated that when 
he inquired about the cause of dispute 
in 1965-66 from the petitioner, the 
latter told him that~the character of 
the respondent is bad. The witnesses 
produced by the petitioner do not in- 
spire any confidence, In these circum- 
stances, in my opinion, the petitioner 
has not been able to discharge the 
burden which lay on him that the re- 
spondent has deserted him without re~ 
asonable cause. 

10. It may be stated that the peti- 
tioner filed a petition for restitution of 
conjugal rights under Section 9 of the 
Act and this was registered as S. B. 
Civil Misc. Case No, 103A of 1964. 
Issues Nos. 1 and 2 framed in that 
case were as follows: 


(1) Did the respondent withdraw 
from the society of the petitioner with- 
out any reasonable excuse on 18-4- 
1963, and took away gold ornaments 
weighing seven tolas? 

(2) Did the applicant make efforts to 

call her to reside and perform matri- 
monial relations, but she did not turn 
up? 
The learned District Judge, in his judg- 
ment (Ex. A-4) dated November 11, 
1965, after considering the evidence, 
which was led before him, recorded the 
following findings: 

“In the instant case, there is the 
positive evidence to show that legal 
cruelty was exercised on the wife and 
she and her child were neglected to 
provide them with food. No blame was 
attached by the husband to her charac- 
ter, In that circumstance the attitude 
of the husband certainly amounts to 
legal cruelty, and constitutes a ground 


for refusing a decree — for restitu- 
tion of conjugal rights. The relations 
between the parties have come to 
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such a stage that it cannot be eg- 
pected of them normally to live 
together -and it. is in the inter- 
est of happiness, health and safety of 
the wife that she should not be forced 
to be in the company or society of the 
husband by a decree of restitution of 
conjugal rights.” 

He, therefore, dismissed the petition 
for restitution of conjugal rights. it 
was admitted before me that an appeal 
was preferred against the judgment of 
the learned - District Judge dated 
November 11, 1965, by which he dis- 
missed the application for restitution of 
conjugal rights and that the appeal was 
dismissed for default. Thereafter, the 
petitioner submitted a petition for ob- 
taining a decree for judicial separation 
under Section 10 (1) (a) of the Act. In 
that case, five issues were framed in- 
clusive of relief. As all the issues were 
connected with each other, they were 
disposed of together. Issue No. 1 was 
as under: 


“Whether the non-petitioner has de 
serted the petitioner for a continu- 
ous period of not less than two years 
immediately preceding the presentation 
of the petition?” 


The learned District Judge dismissed 
the petition for grant of a decree for 
judicial separation by his judgment 
(Ex. A-5) dated August 25, 1969 and 
held as under: 


“The burden was upon the petitioner 
to prove by reliable evidence that the 
non-petitioner abandoned him without 
reasonable excuse. He could not prove 
desertion throughout the statutory 
period, There was no bona fide attempt 
on his part to bring his wife to the 
matrimonial home. The mere fact that 
the wife did not of her own accord 
come to his house during the pericd 
of five years is not sufficient to hold 
that she had intentionally forsaken 
or abandoned her husband. The hus- 
band treated her cruelly as is evident 
from the judgment of this Court dated 
lith November, 1965. She was forced 
to live separate from her husband 
throughout this period. This does not 
amount to desertion on her part.” ; 
The petitioner went in appeal and this 
Court, vide its judgment (Ex. 6) dated 
May 9, 1972, dismissed the appeal. This 
Court in its judgment (Ex. 6) while 
agreeing with the learned District 
Judge held that the petitioner has 
failed to prove desertion on the part 
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` of the ‘respondent, From the perusal 


of this judgment it is clear that the 
averments which the petitioner had 


‘made in his petition under Section 13 
(1) (ib) of the Act were also made in 
_the petition for restitution of conjugal 
rights and judical separation. The peti- 
tioner was not successful in establish- 
ing the averment that the respon- 
dent has deserted him without reason- 
able excuse. The respondent has averred 
that the petitioner beat her and in 
that connection he was convicted. 
P. W. 1 Devisingh has admitied that 
he was convicted for having beaten the 
respondent and that conviction was 
maintained by the appellate court. He 
has also admitted that the respondent 
had initiated criminal proceedings under 
~ Section 107, Criminal F. C. A perusal 
of the certified copy of the order 
(Ex. A-9) of the Additional Sessions 
Judge No, 2 dated March 30, 1971, 
shows that revision against the order 
passed by the learned Magistrate ask- 
ing the petitioner and two others to 
furnish personal bond and surety for 
an amount of Rs. 5000/- on July 4, 
1970 i.e. next date of hearing, was dis- 
missed. In para 4 of the reply, refer- 
ence of the letter (copy of which has 
been marked as Ex. A-1) dated Novem- 
ber 19, 1965 was made, The peti- 
tioner in his statement in court has 
stated that he does not know whether 
the original letter was received by him 
or not. He has further stated.* 


. The statement of the respondent as 
NAW 1 shows that when her husband 
abandoned her, she at the first time 
sent a letter with Banshilal Shad, who 
was tenant of her father’s house to 
her husband, and Banshilal, after re- 
turn told her that the petitioner has 
torn the letter and told him not to 
bring letter again nor to give any in- 
formation in this regard. Thereafter, 
along with Bhanwari Bai, the respon- 
dent is said to have gone to the peti- 
tioner’s house and the petitioner told 
her that why had she come and further 
told her to. return with honour.* He 
told her that he did not want to live 
with her or her children. It appears 
from her cross-examination that there 
is danger to her from her husband 
and whenever she goes out, she 


*(This matter being in Hindi we re- 
gret that we have to omit it here as 
_ we have no facilities for printing Hindi. 
` Ed.) . : : - 
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takes: with her some persons. Learn- 


ed counsel for the petitioner has 
submitted that the finding of the 
learned District Judge that there was 


just cause for the wife to live separate- 
ly from the petitioner is established, 
is wrong, for, the reasons constituting 
just cause found by the learned Dis- 
trict Judge are not sufficient for com- 
ing to the conclusion that there was 
reasonable excuse for the respondent 
to live separate from the petitioner. 


-According to the learned counsel, just 


grave and weighty. 
In this connection he referred to 
Shamlal v. Saraswati Bai AIR 1967 
Madh Pra 204, Dastane v. Dastane AIR 
1970 Bom - 312, Satya Devi v. Ajaib 
Singh AIR 1973 Raj 20 and Lalita Devi 
v. Radha Mohan AIR 1976 Raj 1. 

11. In a suit by husband for resti- 
tution of conjugal rights, it was held 
in Shamlal’s case that ailure of 
wife to prove “just cause” for staying 
away from husband and further when 
the “cruelty” against her is -also not 
proved, the husband is entitled to a 
decree for restitution of conjugal rights. 
It was further held that ‘just cause’ 
must be grave and weighty, or “grave” 
and convincing. It may be mentioned 
that under Section 9 of the Act, in a 
petition for restitution of conjugal 
rights the petitioner has’ to establish 
that husband or wife has, without re- 
asonable excuse, withdrawn from the 
society of the other. In  Satyadevi’s 
case, it was held that the reasons for 
a wife to stay away from the husband 
have nonetheless to be grave and 
weighty even though they may not 
amount to legal cruelty. Dastane’s case 
and Lalitadevi’s case are not applicable 
to this case. 

In Lachman’s case it was observed:— 

“The expression “reasonable cause” 
must be so construed as to bring about 
a union rather than separation. The 
said expression is more comprehensive 
than cruelty and such other causes. It 
takes in every cause which in a given 
situation appears to be reasonable to 
a court justifying a spouse to desert 
the other spouse.” (underlining is mine) 
Between the parties, it was observed 
in Devisingh v. Sushila Devi AIR 1972 
Raj 303 as under:— 

“Here, in the present case, it was the 
wife who was held to be the wronged 
party and the husband was held to be 
in the wrong.. Thereafter, once the 


cause should be 
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husband’s petition for restitution of 
conjugal rights was dismissed it was for 
him to make bona fide and reasonable 
efforts to appeal to the sense of the 
wife and to satisfy her that should she 
return to him, she would be treated 
with all conjugal kindness due to her 
as his wife. Where the husband has 
not been able to show this in his sub- 
seguent petition, the previous state of 
things resulting in a reasonable ap- 
prehension in the mind of wronged 
spouse about the future behaviour of 
the other spouse would be there and 
as long as a reasonable apprehension 
in the mind of the wronged spouse 
continues it cannot be said that the 
spouse so wronged is in desertion.” 


12. Learned counsel appearing for 
the petitioner also contended that 
there was an intentional abandonment 
of the petitioner by the respondent. On 
the basis of the decisions reported in 
Smt. Kako v. Ajit Singh AIR 1960 Punj 
328, Kirpal Singh v. Harbans Kaur AIR 
1967 Delhi 19 and Rohini Kumari v. 
Narendra Singh AIR 1970 All 102 
learned counsel argued that only con- 
duct preceding two years from the date 
of presentation of the petition is to 
be seen for inferring whether deser- 
tion has been proved or not. He also 
argued that the respondent took an 
unreasonable attitude when she insist- 
ed for the return of the articles given 
at the time of the marriage, that the 
petitioner should come and live with 
her and that she does not want to 
live with her in his house. According 
to the learned counsel this unreason- 
able attitude constitutes desertion. He 
placed reliance on Roshanlal v. Basant 


Kumari (1967) 69 Pun LR 566 and 
Krishnabai v. Punamchand _AIR 1967 
Madh Pra 200. He further submitted 


that it was the duty of the wife-respon- 
dent to resume cohabitation which she 
failed to do. Reliance was placed on 
Smt. Tirath Kaur v. Kripal Singh, AIR 
1964 Punj 28, Madhukar v. Saral AIR 
1973 Bom 55 and Anil v. Sudhaben AIR 
1978 Guj. 74. None of these contentions 
are of any help to the petitioner for 
the purpose of holding that the respon- 
dent has deserted him without reason~ 
able excuse, On the basis of Devi- 
singh’s case, learned counsel for the 
respondent contended that it was the 
duty of the petitioner to call the wife- 
respondent to her matrimonial home. 
He further contended that the deser- 
tion, which has started once will con- 
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tinue unless fresh efforts are made by 
the petitioner for resuming cohabita- 
tion, as he cannot be allowed to take 
advantage of his own wrong. Accord- 
ing to Mr. Mehta, there was reason= 
able excuse for the respondent to liva 
separate from the petitioner. 

13. It is well settled that if one 
spouse by his words and conduct com- 
pels the other spouse to leave the 
matrimonial home, the former would 
be guilty of desertion though it is the 
latter who has physically separated 
from the other and bas left the marital 
home. This Court vide its judgment 
(Ex. A-6) dated May 9, 1972 held that 
the petitioner has failed to prove de- 
sertion on the part of the respondent. 
No new facts or circumstances have 
been brought on record from which it 
can be infèrred that the petitioner in- 
tended to treat the respondent witb 
conjugal kindness. 

14. Learned counsel for the appel- 
lant submitted that divorce has been 
made more liberal. He invited my 
attention to Section 13-A of the Act, 
which was inserted by the Marriage 
Laws (Amendment) Act, 1976 and urg- 
ed that on a petition for dissolu- 
tion of marriage by a decree of divorce, 
the court may, if it considers it just 
so to do having regard to the circum- 
stances of the case, pass instead a de- 


cree for judicial separation. In this 
case, as is clear from the judgment 
(Ex. A-6) that the dismissal of the 


petition under Section 10 of the Act 
for judicial separation was maintained 
by the High Court on the ground that 
the petitioner has failed to prove de- 
sertion on the part of the respondent. 
In these circumstances, Section 13-A 
is not at all attracted. 

15. It was also submitted by the 
learned counsel for the petitioner that 
admittedly both husband and wife have 
been living separate for the last 14 
years and so there is a long desertion 
which tantamounts to mental and moral 
cruelty to the petitioner. In this con- 
nection, learned counsel referred to 
Avinash Prasad v. Chandra Mohini AIR 
1964 All 486 and Anna Saheb v. Tara- 
bai AIR 1970 Madh Pra 36. In Avi- 
nash Prasad’s case, the petition under 
Sections 10 and 13 of the Act was dis- 
missed. The appellant, in that case, 
sought dissolution of the marri- 
age, and in the alternative, judicial 
separation on three - grounds, namely, 
adultery, cruelty and desertion by his 
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wife, While dealing with the question 
of cruelty in that case, the learned 
Judge observed as under: 


Devi Singh v. 


“So far as the question of cruelty is 
concerned there is no satisfactory evi- 
dence of physical cruelty committed by 
the respondent upon the appellant. 
There is, of course, sufficient evidence 
of the respondent voluntarily depriv- 
ing the appellant of her society and co- 
habitation for a long period. This, how- 
ever, amounts to mental and moral 
cruelty to the appellant.” 


Parihar v. Parihar AIR 1978 Raj 140 
is not applicable to the facts of this 
case, In the peculiar circumstances of 
that case, the learned Judge observed 
that the marriage between the parties 
was only an empty shell which should 
be destroyed with maximum fairness 
and minimum bitterness. In this case, 
as held by me above, it has not been 
established that the respondent has 
been living separate from the petitioner 
without reasonable excuse. The finding 
of the learned District Judge in regard 
to issue No. 1, is, therefore, affirmed. 


16. The learned District Judge, 
while deciding issue No. 2, held that 
the petition of the petitioner under 
Section 13 of the Act is barred by the 
principles of res judicata. 


17. Mr. M. L. Kala, learned counsel 
for the appellant urged that the doc- 
trine of res judicata cannot be invoked 
in this case, He supported his conten- 
tion on two grounds: (1) No divorce 
proceedings were held previously be- 
tween the parties and (2) that so far 
as cause of action relating to dissolu- 
tion of marriage by a decree of divorce 
is concerned, it is a recurring one, for, 
after every two years a fresh cause of 
action arose to the petitioner to get 
the marriage dissolved by a decree of 


divorce under Section 13 (1) (ib) of 
the Act. According to the learned 
counsel, when- there is a recurring 


cause of action, the principles of res 
judicata cannot be invoked. He sup- 
_ported his contention by a decision re- 
ported in Ram Harakh v. Jagar Nath 
AIR 1932 All 5. This decision is whol- 
ly distinguishable. In that case, plain- 
tiffs suit for restitution of conjugal 
rights was dismissed by the trial court. 
The plaintiff did not prefer any appeal 
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to the lower appellate court against 
that part of the decree. The plaintiff 
in his appeal to the Allahabad High 
Court prayed that a decree for restitu- 
tion of conjugal rights be passed. In 
those ~facts and circumstances the 
learned Judge observed: 


“We are of opinion that we ought not 
to entertain this plea. The dismissal 
of the plaintiff's suit for restitution of 
conjugal rights will not prevent him 
from bringing a fresh suit claiming for 
the same relief at the proper time when 
the girl has attained her puberty and 
is in a position to be sensible of her 
marital responsibilities.” 


In this case, as stated above, the peti- 
tion for judicial separation was sub- 
mitted by the petitioner undar Section 
10 of the Act. This Court in its judg- 
ment (Ex. A-6) held that the petitioner 
has not been able to prove desertion 
on the part of the respondent, Deser- 
tion, which commenced on April 12, 
1963, continued up to the date of the 
presentation of the petition for dissolu- 
tion of marriage by a decree of divorce. 
There was no resumption o? conjugal 
relationship during the period, 

18. A perusal of para 4 of the peti- 
tion shows that both petitioner and 
respondent have been living separate 


since 1964. In para 5, it was stated 
that various litigations, inclusive of 
criminal cases, between the parties 


have been going on since 1964. Para 6 
of the petition deserves mention, 
where it is written.* 


The petitioner in his ` deposition as 
P. W. 1 has supported thse aver- 
ments made in the petition. The rele- 
vant portion of his statement has al- 
ready been excerpted above while deal- 
ing with issue No, 1. The petitionen 
has, of course, stated that after the 
decision by the High Court in appeal 
arising out of a petition under Section 
10 for judicial separation, he had at- 
tempted for re-conciliation. He has 
stated’* 


The statement of the petitioner was re- 
corded on January 23, 1978. He has 
stated that prior to 1}2 years, from 


*(This matter being in Hindi we re- 
gret that we have to omit it here as 
we have no facilities for printing 
Hindi. — Ed.). ` 


56 Raj. 


the date of his deposition, he .kas talk- 
ed with the respondent.: There is no 
cogent and > convincing evidence on 
record to hold that the petitioner had 
made bona fide and reasonable efforts 
by removing ail her apprehension and 
created such an atmosphere so as to 
facilitate her return to the matrimonial 
home. The matter in issue in the peti- 
tions for judicial separation and for 
dissolution of marriage by decree of 
divorce is same. In Triloksingh v. 
Savitridevi AIR 1972 All 52 it was ob- 
served: 


“I do not think merely because the 
reliefs in two suits between same par- 
ties filed one after the other are dif- 
ferent in nature, a finding on an issue 
in the earlier filed suit on a matter in 
controversy . between the parties and 
necessary for its decision should not 
operate as res judicata in the latter 
suit if the same matter is in issue be- 
tween the parties and necessary for 
the decision of the latter suit also, It 
would always be so no matter the re- 
. lief claimed in the latter suit also is 
different in form and nature.” 


The matter relating to desertion was 


directly and substantially in issue in 
the petition under Section 10 of the 
Act for judicial separation. This issue 


was decided by the ` learned -District 
Judge in favour of the respondent and 
against the petitioner. The decision was 
maintained by this Court. In these cir- 
cumstances, on the same facts in my 
opinion, the learned District Judge was 
right in holding that the presen: peti- 
tion for dissolution of the marriage by 
a decree of divorce under Section 13 
(1) (ib) was barred by the principles 
of res judicata. 


18. The only point that now sur- 
vives for consideration is whether the 
finding of the learned District Judge 
that the petition is not unnecessarily 
and improperly delayed is correct or 
not. i 


20. The learned . District Judge has 
held that the petition. is not urneces- 
sarily and improperly delayed. and, 
therefore, it is maintainable. Mr, G. M. 
Mehta, learned counsel for the respon- 
‘dent questioned this finding. I agree 
with the learned ` District “Judge that 
the petition as ‘filéd on October 1, 1977 
cannot be thrown out on the’. ground - 


Devi Singh v. Sushila Devi 


"ALR. 


of delay, for, divorce has been made a 
ground for dissolution of the marri- 
age on the basis of desertion by che 
Marriage Laws (Amendment) Act, 1976, 
which came into force from May, 27, 
1976. It is true that petition for re- 
stitution of conjugal rights, filed by 
the petitioner was dismissed and an 
appeal against that was also dismissed 
for default. It is also true that the 
petition for judicial separation was 
dismissed by the learned District Judge 
on August 25, 1969 and the appeal 
against that judgment was dismissed 
by this Court on May 9, 1972. Judicial 
separation was claimed on the ground 
that the respondent had deserted the 
petitioner for a continuous period of not 
less than two years immediately pre- 
ceding the presentation of the petition 
under Section 10 of the Act. There- 
fore, the fact remains that desertion 
has been made a ground for dissolu- 
tion of the marriage by a decree of 
divorce only when the Act was amend- 
ed in 1976. In these circumstances, it 
cannot be said that the petition for 
dissolution of marriage by a decree of 
divorce was unnecessarily and im- 
properly delayed. It needs to be em- 
phasised here that the desertion was 
made a ground of judicial separation 
in the previous litigation between the 
parties and the finding in this regard 
was recorded against the petitioner by 
this Court in appeal. 

21. Im these circumstances, no valid 
exception can be taken to the finding 
arrived at by the learned District 
Judge to the effect that the petiticn 
was not unnecessarily or improperly 
delayed. 


22. I do not consider it worthwhile 
to encumber this judgment by refer- 
ring to all the authorities cited at the 
bar, for, I have already noticed 
authorities hereinabove, which are re- 
levant to the questions, which were 
canvassed before me. 


23. The net result of-the exercise 
done hereinabove is (1) that the peti- 
tioner has not been able to establish 
that the.respondent has deserted him 
without reasonable cause and (2) that - 
the decision of the issue relating to 
desertion given in the petition fcr 
judicial separation operates as a bar 
on the. principles of res judicata. 


` 24. - For the* reason. mentioned above, 
this appeal has no force and itis, ac 
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cordingly, ‘dismissed. In the circum- 
stances of the case, I leave the parties 
to bear their own costs of this appeal. 

Appeal dismissed. 
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Dr. K. S. SIDHU, J. 


Damodar, Appellant v. Urmila, Re- 
spondent. 

Civil Misc. Appeal No. 71 of 1978, 
D/- 30-7-1979.* 

Hindu Marriage Act (1955), S. 19 — 
Jurisdiction — Plea in defence that 


marriage had already been dissolved by 
Panchayat according to custom — Can- 
not be entertained by matrimonial 
Court. 


The words “every petition under this 
Act” occurring in S. 19 have reference 
to the petitions under Ss. 9 to 13 of the 
Act. The Act does not make any pro- 
vision for the grant of relief to a 
spouse interested in getting a declara- 
tion that he or she, has already obtain- 
ed dissolution of marriage according to 
custom or usage from the community 
Panchayat and that the said dissolution 
is valid and binding on the two spouses. 
Similarly, there is no provision in the 
Act, to enable a spouse, against whom 
a petition is filed by the other spouse 
under any of the Ss. 9 to 13, to raise 
a plea in defence that he or she has 
already obtained dissolution of the mar- 
riage from the community Panchayat 
or the like according to custom gov- 
erning the parties, and that, therefore, 
the marriage is no longer subsisting. 
It must, therefore, be held that the Act 
which deals with certain matrimonial 
disputes among the Hindus does not 
make any provision for adjudication of 
a claim or defence, that the marriage 
between the contending parties already. 
stands dissolved by virtue of the deci- 
sion of a private forum like the Pan- 
chayat of the tribe, community, group 
or family, as the case may be. -Such 
adjudication can be obtained only from 
the Civil Court and not from the matri- 
monial Court.under the Act. 


N..K. Mallo for A. K. Bhandari, for 


Appellant; H. C. Rastogi for A. K. 
Gupta, for Respondent. 

*Against judgment of Suraj Narain 
Kalla, Dist. J., Jhunjhunu. D/- 30-11- 
1977. ' i ae 
JW/LW/F215/79/JHS 
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(Para 16) 


She then. went 
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JUDGMENT: — This appeal in a 
matrimonial matter has been preferred 
by the husband from the judgment 
dated Nov. 30, 1977, made by the Dis- 
trict Judge, Jhunjhunu, granting the 
wife a decree for restitution of conju- 
gal rights against the husband. 


2. The facts leading to the filing of 
this appeal may be shortly stated here. 
The parties were married according to 
Hindu rites at Pilani, Tehsil Chirawa, 
Dist. Jhunjhunu, on March 9, 1970. The 
wife brought a petition against the hus- 
band under S, 9 Hindu Marriage Act, 
1955 (hereinafter called the ‘Act’) for 
restitution of conjugal rights on Sep- 
tember 18, 1973. She made the allega- 
tions that the parties resided together 
at Sonthali for nearly 3} years after 
and that the husband 
and his parents had been ill-treating 
her throughout that period. On Aug. 17, 
1973, the husband forcibly took her 
to Pilani and left her there at her 
parents’ house. He bluntly told her that 
he would not reinstate her in the 
matrimonial home until she brought 
dowry according to the wishes of his 
parents and satisfied them. She was 
carrying a pregnancy of nearly 8 
months duration in August, 1973, when 
she was deserted by the husband. Her 
father went to the husband's village, 
namely, Sonthali on Aug. 18, 1973 and 
pleaded -with the husband and his 
Parents to reinstate her in the matri- 
monial home. They did not agree. They 
told him that the husband would not 
keep her in the matrimonial home until 
she brought dowry as required by 
them, She thus complained that the 
husband had withdrawn from her 
society without amy reasonable excuse 
and, therefore, she was entitled to the 
decree as prayed. 


3. The husband ` contested the peti- 


tion and filed a written statement in 
answer to it. He admitted that the 
parties were married according to 


Hindu rites at Pilani on March 9, 1970, 
He, however, pleaded that the Muklawa 
ceremony had taken place nearly. 9 
months after the marriage, and that 
the parties had started cohabitation 
only after the said . ceremony. They 
resided together at Sonthali.for about 
a week after the Muklawa ceremony. 
back to her parents’ 
house at Pilani and lived there for 
nearly 3..months with her parents. He 
went to Pilani and brought her back. to 
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Sonthali where they again lived toge~ 
ther for about a week. He then went 
to Hoshiyarpur in the State of Punjab 
to work as an Astrologer. She stayed 
behind at Sonthali with his parents for 
about a month. On her insistence, his 
parents arranged for her return to her 
parents’ house at Pilani, He lived in 
various places in Punjab till Feb. 12, 
1973, when he visited his village Son- 
thali on the occasion of the wedding of 
his sister. She also visited Sonthali on 
that occasion. They did not, however, 
have sexual intercourse during that 
period, because, according to the hus- 
band, he was sufferirg from some skin 
irritation and itching at that time. He 
went back to Chandigarh after attend- 
ing the wedding. Thus, according to 
the husband, there was no sexual inter- 
course between the parties at all after 
the husband had left Sonthali fer 
Punjab to work as an Astrologer in the 
middle of 1970. He discovered a couple 
of months after the marriage of his 
sister that the wife was pregnant. He 
pleaded that she had admitted before 
the women folk that she had become 
pregnant from some one other than her 
husband. She bluntly told his parents 
in his absence that he is of dark com- 
plexion,. and that, therefore, she is not 
interested in living with him. She thus 
left Sonthali and went back to Pilani 
after about a month of his sister’s wed- 
ding. Her father sent her back to Som- 
thali around the festival of Rakshya 
Bandhan in 1973. She kept quarrelling 
with his parents at Sonthali. Her father 
came to Sonthali and took her from 
there to Pilani on Aug. 18, 1973. Thea 
husband pleaded that he was not pre- 
sent in Sonthali when her father took 
her away from there to Pilani. The 
husband’s father went to Pilani and 
pleaded with the wife’s parents for a 
settlement and for return of the orna- 
ments and gifts given to her on the 
oceasion of the marriage. They were not 
prepared for a compramise. They turned 
him out of their house at Pilani. The 
husband’s father returned to Sonthali 
and convened a meeting of the Pan- 
chayat of the brotherhood. He told 
them that his daughter-in-law had com- 
mitted adultery, According to the hus- 
band, the Panchayat of the brother- 
hood granted divorce to him according 
to the custom of the community. The 
information of this divorce was sent 
to the wife at Pilani and also to the 


Panchayat of her community. He plead- 
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ed that the divorce granted by the 
Panchayat is valid according to the 
custom and usage prevalent in the 
community, and that, since the marri- 


age is no longer subsisting the wife is 
not entitled to restitution of conjugal 
rights. i 


4. The parties were taken to the 
trial on the following issues:— 

1. Whether the respondent took the 
petitioner to Pilani and left her there 
on Aug. 17, 1973, by reason of the fact 
that the petitioner and her parents 
were unable to fulfil his demand for 
dowry ? 

2. Whether the petitioner is not a 
woman of good character, and if so, 
what is its effect on this petition ? 

3. Whether the community Pancha- 
yat of Sonthali had given its decision 
10 days after Aug. 17, 1973, dissclving 
the marriage between the parties on 


account of the character of the peti- 
tioner., If so, was the said decision 
communicated to the Panchayat at 
Pilani and to the petitioner’s father? 


What is the legal effect of such deci- 
sion on these proceedings ? 


4. Relief? 


5. By his judgment dated Nov. 30, 
1977 the learned District Judge held 
that the wife had failed to prove that 
the husband had taken her to Pilani 
against her will on Aug. 17, 1973, and 
left her there at her parents’ house, 
stating that he would not keep her in 
the matrimonial home unless she 
brought dowry according to his wishes. 
Issue 1 was thus decided against the 
wife. He further held that the 
husband had failed to prove that 
the wife is a woman of bad 
character, and that she had become 
pregnant from a person other than 
the husband himself. Issue 2 was, 
therefore, decided against the husband. 
The findings of the learned trial Judge 
on Issue No. 3 also went against the 
husband, inasmuch as he concluded 
that, though the custom of divorce 
through the forum of the community 
Panchayat was prevalent in the family 
of the husband, no such divorce as 
alleged had ever been granted by the 
Panchayat to him, He further held that 
even assuming that such a divorce had 
been granted by the Panchayat, the 
same is not valid, because, none of the 
parties entered appearance before the 
Panchayat to put forward their pleas 
regarding the controversy. He also ex- 
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pressed opinion that the custom of 
divorce by the Panchayat without hear- 
ing the parties concerned if prevalent 
in the community of the husband is 
opposed to public policy, and therefore, 
void. 

6. Consequently the learned trial 
Judge granted the wife a decree for 
conjugal rights as prayed, As already 
stated, the husband has appealed. 


7. After hearing both the sides and 
going through the evidence on record, 
I am satisfied that the findings of the 
trial Court on issues 1, 2 and 4 are 
correct and, therefore, deserve to be 
affirmed. As for issue 3, the trial Court 
and for that. matter, this Court, has no 
jurisdiction to go into the question of 
the alleged divorce obtained by the 
husband from the community Pancha- 
yat and its validity. 


8. Taking up issue 1 first, the wife 
appeared as her own witness and 
examined her father Tara Chand, Hira 
Lal and Radhey Shyam in support of 
her case that the husband had taken 
her to Pilani on Aug. 17, 1973 and left 
her there at her parents’ house against 
her will. Giving reasons for this 
estrangement between the husband and 
wife, she testified that the husband 
and his parents were demanding more 
dowry, and that, since her parents were 
not able to fulfil their demand she was 
forcibly taken to Pilani and left there. 
Of course, the petitioner’s father Tara 
Chand and her witnesses, Hira Lal and 
Radhey Shyam supported her allega- 
tion and stated that the husband had 
brought her to Pilani on Aug. 17, 1973, 
„and left her there at her parents’ house. 
They also stated that when they re- 
quested the husband to take her back, 
he bluntly told them that he would not 
do so unless she brought more dowry. 


‘9. On the other hand, the husband 
testified that he had been continuously 
residing in Punjab for a couple of 
years before the institution of this 
petition, and that, on Aug. 17, 1973, 
when, according to the petitioner, he 
had taken her from Sonthali to Pilani 
and left her there, he was at Chandi- 
garh. He further stated that in fact, 
the petitioners father had himself 
taken her away from Sonthali to Pilani 
on Aug. 18, 1973, when both he and his 
father were at Chandigarh in connec- 
tion with their business as astrologers. 
He further stated that they came to 
Sonthali on August 20, 1973, on receipt 
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of information from his uncle that the 
petitioner’s father had taken her away 
from their house in Sonthali, 


10. The learned trial Judge prefer- 
red to rely on the husband’s. evidence 
that on August, 17, 1973, he was at 
Chandigarh, and that, therefore, he 
could not have taken the wife from 
Sonthali to Pilani that day and left her 
there. I am inclined to agree with this 
appreciation of evidence made by the 
learned trial Judge. The wife herself 
admitted that the husband had gone to 
Punjab to work as an Astrologer about 
a year after the marriage, and that ke 
kept working there in the towns cf 
Hoshiyarpur, Ropar and Chandigarh. 
The husband placed on the record -a 
telegram Ex. A-3 which he had receiy- 
ed at Chandigarh on Aug. 19, 1973. The 
telegram was sent to him by his uncle 
Kedarmal asking him to come imme- 
diately along with his father Babulal 
to Sonthali. In these circumstances, it 
would be reasonable to believe the 
husband that he was in Chandigarh on 
Aug. 17, 1973. 


li. There is no satisfactory evidence 
on the record to prove that the husband 
and his parents had made any demand 
of dowry on the wife and her parenis 
in or around August 1973. In fact, there 
was no question of making a demand 
for dowry after such a long time of 
the marriage. The problem of dowry 
arises only at the time of marriage or 
within the first few months thereafter. 
It is seldom raked up as long as 3} 
years after the marriage. The letters 
Ex.1 to Ex.5 which were written from 
time to time by the parties and their 
relations during the period after the 
Marriage would show that the question 
of dowry had never been raised by the 
husband or his parents at any time. 


12. For all these reasons, I affirm 
the findings of the trial Court on 
issue 1. 

13. Turning now to issue 2, the 


husband had set up a case that he had 
had no access to his wife in 1971 and 
1972, when, according to him, he was 
residing in various towns of Punjab 
and the wife was residing either at 
Sonthali or Pilani. He admitted that 
he had visited Sonthali in Feb. 17, 1973 
on the occasion of the marriage of his 
sister. He also admitted that the wife 
was also in Sonthali on the occasion 
of that marriage. He, however, denied 
that they had any sexual intercourse 
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during that period.. On the other hand, 
the wife’s case is that the husband 
had come to Sonthali nearly 2 months 
before the marriage of his sister, and 
that, they had had sexual intercourse 
during that period regularly, She fur- 
ther pleaded that she became pregnant 
from the husband at Sonthali in Janu- 
ary 1973. 


14. The learned trial Judge rejected 
the husband’s case that there was no 
sexual intercourse between him and his 
wife during the period he was visiting 
Sonthali on the occasion of the marri- 
age of his sister. His plea that he was 
incapable of such intercourse by reason 
of. some skin ailment, can scarcely be 
believed. No evidence has been produc- 
ed by the husband regarding the so- 
called confession by the wife that she 
had become pregnant from some one 
other than her husband. The husband 
made a belated assertion in his deposi 
tion in the trial that he had seen the 
wife and the husband of the wife’s 
younger sister, namely, Sanwarmal be- 
hind closed doors at the wife’s parents’ 
house before the Muklawa ceremony, 
and that, he had shawn that scene to 
the parents of the wife. He tried to 
explain that . he did not mention this 
incident to any one else, and instead, 
continued to have normal relations 
with his wife for fear of infamy. The 
learned trial Judge rejected the hus- 
band’s testimony in that behalf holding 
that it is difficult if not impossible to 
believe that the wife would commit 
adultery with her sister’s husband in 
her parents’ house when her own hus- 
band was visiting her parents’ house 
and was present there along with the 
wife’s parents. It is significant to note 
that no mention was made by the hus- 
band of this incident in the written 
statement filed by him in answer to the 
wife’s petition for restitution of conju- 
gal rights. It would, therefore, be 
reasonable to hold that this incident 
was concocted by the husband as an 
afterthought. 


15. For all these reasons, I affirm 
the finding of the trial Court that the 
husband has failed to prove issue 2. He 
made a false accusation against the 
wife regarding her character. It ap 
pears that he concocted this allegation 
in order to trump up some excuse for 
deserting the wife and withdrawing 


from her society for such a long time. © 


He has himself taken up the stand 
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that for nearly . 2 years immediately 
preceding the institution of -this case 
he had been residing at various places 
in Punjab and that the wife was left 
behind to stay either with her own 
parents at Pilani or at the husband’s 


parents’ house at Sonthali., It wil, 
therefore, be reasonable to conclude 
that the husband has withdrawn from 


the society of the wife without reason- 
able excuse, 


16. This brings me to issue 3. As 
already stated, the matrimonial Court 
has no jurisdiction to go into the fac- 
tum or validity of the alleged divorce 
obtained by the husband: from the com- 
munity Panchayat in accordance with 
the so-called custom prevalent in the 
community. This isa matter which falls 
squarely within the jurisdiction of the 
Civil Courts. Section 9 of the Civil P.C. 
lays down that the Civil Courts shall 
have jurisdiction to try all suits of a 
excepting suits of which 
their cognizance is either expressly or 
impliedly barred. A perusal of the rele- 
vant provisions of the Act would show 
that it is a complete code in itself 
creating new rights for an aggrieved 
spouse governed by the Act to obtain 
decree of restitution of conjugal rights, 
judicial separation, nullity of marriage 


and divorce, as the case may be. Sec- 
tions 9 to 13 deal with the rights of 


an aggrieved spouse to make an appli- 
cation seeking appropriate relief against 
the other spouse. Section 19 which pro- 
vides for forum for seeking such relief 
lays down that every petition under the 
Act shall be presented to the District 
Court, within the local limits of whose 
ordinary original civil jurisdiction the 
cause of action arose in the manner 
and circumstances specified in cls, (i), 
(ii), (iii) and (iv) of that section. The 
words “every petition under this Act” 
occurring in this section have reference 
clearly to the petitions under Ss. 9 to 
13 of the Act. The Act does not make 
any provision for the grant of relief to 
a spouse interested in getting a decla-| - 
ration that he or she, has already ob- 
tained dissolution of marriage according 
to custom or usage from the community 
Panchayat and that the said dissolu- 
tion is valid and binding on the two 
spouses, Similarly, there is no provision 
in the Act, to enable a spouse, against 
whom a petition is filed by the other 


‘spouse under any of the sections from 


9 to 13, to raise a plea in defence that 
he or she has already obtained disso- 


~~ 
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lution of the marriage from the com- 
munity Panchayat or the like according 
to custom governing the parties, and 
that, therefore, the marriage is no 
longer subsisting. It can, therefore, be 
safely held that the Act which deals 
with certain matrimonial. disputes 
-among the Hindus does not make any 
provision’ for adjudication of a claim or 
defence, that the marriage between the 
contending parties ‘already stands dis- 
solved by virtue of the decision of a 
private forum like the Panchayat of 
the tribe, community, group or family, 
as the case may be. Such adjudication 
can, therefore, be obtained only from 
the Civil Court and not from the mairi- 
monial Court under the Act. 

17. A reference to the provision of 
S. 23-A of the Act would also confirm 


the conclusion arrived at above. This 
section which was inserted by ithe 
No. 68 of 1976, 


Amendment Act, 
` creates a new right in favour of a 
respondent-spouse to make a counter- 
claim in his or her written statement 
for any relief under the Act on grounds 
of petitioner’s adultery, cruelty of 
desertion. Applying the maxim “genera- 
libus specialia derogant” (Special things 
derogate from general), it may be safe- 
ly concluded that no relief other than 
the relief based on the petitioner’s 
adultery, cruelty or desertion is avail- 
able to a respondent in a matrimonial 
proceeding under Ss. 9, 10, 11, 12 and 
18 of the Act. In other words, the res- 
pondent in a matrimonial petition under 
any of these sections cannot be heard 
on his plea that the marriage has al- 
ready been dissolved according to cus- 
tom by a private forum or domestic 
tribunal like the community Panchayat. 
He or she must seek the appropriate 
relief from the Civil Court. 


18. Section 29 of the Act which deals 
with “Savings and repeals” would also 
show that the Act does not create 4 
special right of dissolution of marriage 
on the basis of custom. All that the 
Act does is to save such a night, if it 
already exists otherwise. One may 
possibly understand an argument that 
if the Act has created a new right, it 
must have, expressly or impliedly, pro- 
vided for remedy or machinery for en- 
forcing the right. There is no room for 
such an argument in the present case, 
because, the Act does not create a spe- 
cial right based on custom, but only 
saves a pre-existing right, if any, in 
that behalf, 
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19. Looking. at the problem from all 
angles, therefore, it is quite clear that 
the District Judge, in his capacity as 
the matrimonial Court under the Act, 
as distinguished from his capacity as a 
Court of ordinary original civil juris- 
diction, has no jurisdiction to entertain 
a claim or counter-claim made by a 
Hindu spouse to the effect that he or 
she has already obtained dissolution 
of the marriage according to custcm 
from a private forum or domestic Tri- 
bunal, and that the same is binding on 
the parties, It is accordingly held that 
the Court below and, for that matter, 
this Court has no jurisdiction to go into 
the pleas of the husband giving rise to 
issue 3. 

20. In conclusion, this appeal fails 
and is hereby dismissed. In the circum- 
stances, the parties are left to bear 
their own costs throughout, 

Appeal dismissed. 
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P. D. KUDAL, J. 
Rangi Lal, Petitioner v. State of 
Rajasthan and others, Respondents. 
Civil Writ Petn No. 669 of 1972, 
D/- 7-7-1979. 


Rajasthan Minor Mineral Concession 
Rules (1959), R. 17 (21) and (22) (before 
its amendment on 27-8-1970) — Period 
contemplated under terms and condi- 
tions of agreement concluded before 
amendment — Cannot be altered. 


An agreement was executed between 
the petitioner and the State Govern- 
ment under which the petitioner was 
granted lease for carrying on business 
oi quarrying mines for a certain period 
with annual dead rent. The agreement 
was concluded much before the amend- 
ment of R. 17 (21) and (22) by the noti- 
fication D/- 27-8-1970. 

Held that as the agreement was a 
bilateral act, the period contemplated in 
the agreement could not be reduceé to 
15 days by a subsequent amendment 
of R. 17. It cannot be said that the 
terms and conditions contained in R. 17 
would be deemed to be imeluded in 
every agreement, even if not incorpo- 
rated. Rule 17 as amended applies only 
to intended agreements and not to the 
concluded agreements, (Para 10) 
Cases Referred: Chronological Paras 
(1973) 1 Serv LR 994 (Raj) ; 7 
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S: H. Mehta, for Petitioner; S. B. 
Mathur, Dy. Govt. Advocate, for the 
State. 


JUDGMENT: — This writ petition is 
directed against the order of the State 
Government dated Dec. 13, 1971, where- 
by a penalty was imposed on the peti- 
tioner for not depositing the dead rent 
within time. The petitioner carries on 
the business of quarrying mines, Lease 
was granted for a period of 3 years 
with effect from Nov. 26, 1959 to Nov- 
ember 25, 1962 for carrying on the 
business of quarrying mines in villages 
_ Dundapura, Gadhi Ka Gaon, Harnagar, 

Bichpuri, Saseri and Karauli Kasba. 
This lease was renewed for another 
term of 3 years with annual dead rent 
of Rs. 65,300/-. The lease was again 
renewed for another 3 years an annual 
dead rent of Rs. 97,800/-. For the third 
time the lease was renewed for the 
period of 5 years with effect from Nov- 
ember 26, 1968 to Nov. 25, 1973 on 
annual dead rent of Rs. 1,30,400/-. A 
security deposit amounting to Rupees 
72,600/- was deposited by the petitioner 
at the time of third renewal. 


2. A formal deed of agreement was 
executed between the petitioner and 
the State of Rajasthan in respect of the 
third renewal in accordance with the 
standard form of mining lease for 
minor mineral, It appears that the peti- 
tioner was called upon to deposit the 
dead rent; and according to the State 
Government, as the dead rent was not 
deposited within the stipulated time 
penalty in terms of the order dated 
Dec. 13, 1971, was imposed, 


3. A demand for Rs. 31,802.90 was 
created vide Ex. P/2 dated Oct. 18, 
1970. Vide Ex. P/1 dated Nov. 2, 1970, 
a demand for Rs. 72,077.01 was creat- 
ed. Vide Ex. P/3 dated Jan. 6, 1971, a 
demand of Rs. 74,152.71 was created. 


4, A formal deed of agreement was 
executed between the petitioner and the 
State in respect of the third renewal in 
accordance with the standard form of 
mining lease for minor minerals. The 
contention of the petitioner is, that in 
accordance with cl. 4 (21) and (22) of 
the agreement read with R. 17 (21) and 
(22) of the Rajasthan Minor Mineral 
Concession Rules, 1959, it was obliga- 
tory on the State Government to serve 
a notice on the petitioner to pay the 
dues within 30 days from the date of 
receipt of the notice and to forfeit the 
security amount if the dead rent or 
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royalty is not paid within 15 days 
next after the date fixed in the notice ° 
This agreement between the petitioner 
and the State Government was exe- 
cuted on July, 18, 1969. Rule 17 (21) 
was amended on August 27, 1970. Ac- 
cording to this amendment, the period 
of 30 days in Rule 17 (21) was reduced 
to 15 days. Unamended Rule 17 (21) 
and (22) reads as under:— 

“17 (21). The Government shall have 
the right to determine the lease after 
Serving a notice on the lessee to pay 
the dues within 30 days from the date 
of receipt of notice (and to forfeit the 
security) if the dead rent or royalty or 
Surface rent reserved or made payable 
by the lessee is not paid within 16 
days next after the date fixed in the 
lease for payment of the same. Gov- 
ernment may also at any time after 
serving aforesaid notice enter upon the 
said premises and distrain all or any 
of the minerals or moveable property 
therein and may carry away, detain or 
order the sale of the property so dis- . 
trained, or so much of it as ‘will suf- 
fice for the satisfaction of the rent or 
royalty due and all costs and expenses 
eccasioned by the non-payment thereof, 


(22) In case of any breach on the 
part of the lessee of any covenant or 
condition contained in the lease (other 
than a condition regarding rent or 
royalty), the Government may deter- 
mine the lease and take possession of 
the said premises (and forfeit the ser- 
vice money) or in the alternative, may 
impose payment of a penalty not ex- 
ceeding twice the amount of the annual 
dead rent from the lessee. Such ac- 
tion shall not be taken unless the lessee 
has failed to remedy the breach after 
30 days’ notice;” 

5. The amended Rule 17 (21) 
(22) reads as under :— 


“17 (21) The Government shall have 
the right to determine the lease after 
serving a notice on the lessee to pay 
the dues within 15 days from the date 
of notice, and to forfeit the security, 
if the dead rent or royalty or surface 
rent reserved or made payable by the 
lessee is not paid within 15 days next 
after the date fixed in the lease for 
payment of the same 


Government may also at any tima 
after serving the aforesaid notice en- 
ter upon the said premises and dis- 
train all or any of the minerals ‘or 
movable property therein and may 


and, 


1980 


carry away, detain or order the sale 
of the property so distrained, or so 
much of its as will suffice for the 
satisfaction of the rent or royalty due 
and all costs and expenses occasioned 
by the non-payment thereof, 


(22) In case of any breach on the 
part of the lessee of any covenant of 
condition contained in the lease (other 
than a condition regarding rent or 
royalty), the Government may deter- 
mine the lease and take possession of 
the said premises “and forfeit the 
security money or in the alternative, 
may impose payment of a penalty not 
exceeding twice the amount of the 
annual dead rent from the lessee. Such 
action shall not be taken unless the 
lessee has failed to remedy the breach 
after 15 days’ notice.” 


6. The contention of the petitioner 
is that an agreement was executed be- 
tween him and the State Government 
under Article 229 of the Constitution 
of India. This agreement was conclud- 
ed much before the amendment of the 
Rule 17 (21) and (22) by the notifica- 
tion dated August 27, 1970. It was fur- 
ther contended that the execution of 
an agreement is a bilateral act and 
once the agreement was concluded, 
then both the parties were bound by 
the terms and conditions of the agree- 
ment. It was further contended that 
the State Government by an unilateral 
act did not have the authority to 
amend the terms and conditions of a 
concluded contract by a subsequent 
notification. It was contended that by 
the notification dated August 27, 1970, 
the terms and conditions of the already 
executed and concluded agreement 
could not have been amended and, 
under these circumstances, the notice 
of demand Exs. P/1, P/2 and P/3 were 
invalid as only 15 days’ time was given 
instead of 30 days’ time. It was also 
contended that a notice giving lesser 
period of time than the stipulated 
period is invalid and ab initio void. 


7. On behalf of the State, it was 
contended that under Rule 17, it has 
been contemplated that the conditions 
mentioned in Rule 17 shall be includ- 
ed in every mining lease, and if. they 
are not so included, they shall be 
deemed to have been included therein. 
By virtue of this dlause, it was con- 
tended that even if certain terms and 
conditions as contemplated under Rule 
17 were not included in the agreement 
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then too, they will be deemed to have 
been included. It was, therefore, con- 
tended that, though, the amendment in 
the rules became effective from August 
27, 1970, yet, by virtue of this condi- 
tion in Rule 17, the amended sub- 
rules (21) and (22) became operative 
even with regard to the completed and 
concluded agreements. On behalf of the 
State, reliance was placed on Deep 
Chand v. State of Rajasthan ((1973) 1 
Serv LR 994) (Raj). 


8. -Respective contentions of the 
learned counsel for the parties have 
been considered and the record of the 
case carefully perused, 


9. Vide Ex, P/l and Ex. P/3, only 
15 days’ time was given to the peti- 
tioner to deposit the dead rent. The 
petitioner vide his letter dated Janu- 
ary 14, 1971,’ informed the mining 
authorities that a sum of Rs. 72,700/- 
have already been deposited, the datz- 
wise details of which have keen given 
in the representation. The real dispute 
between the parties is with regard to 
the penalty clause. The dead rent hav- 
ing been fully deposited, no dispute 
remains on that score, 


10. The execution of an agreement 
is a bilateral act and, any contract or 
agreement which is executed with the 
State is governed by Article 229 of the 
Constitution of India. According to 
cl. 4 (21) and (22) read with R. 17 (21) 
and (22), the period of demand which 
should have been contained in the 
notice was 30 days. This agreement 
was concluded on July 18, 1959, By a 
subsequent amendment on August 27, 
1970, the period of 30 days, as men- 
tioned in Rule 17 (21) was reduced to 
15 days. The question for determira- 
tion is, whether by amendment in the 
Rule 17 (21), the period which was 
contemplated under the terms and ccn- 
ditions of concluded agreement would 
be changed or altered. As the agree- 
ment is a bilateral act, the period con- 
templated in Clause 4 (21) and (22) of 
the said agreement: could not be re- 
duced to 15 days by a subsequent 
amendment of the Rule 17 (21). The 
contention of the learned Government 
Advocate that the terms and conditions 
contained in Rule 17 shall be deemed 
to be included in every agreement, 
even if not incorporated, has no force. 
A bare reading of Rule 17 would show 
that this rule applies to intended 
agreement, and not to the concluded 
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agreements,’ The ‘imposition of penalty 
by the State Government on the peti- 
tioner in violation of clause 4 (21) and 
(22) of the agreement and Rule 17 (21) 
and (22) (unamended), therefore, can- 
not be justified on any score what- 
soever. 


` 114. For the reasons stated above, 
the writ petition is allowed, and 
the order of the State Government im- 
posing. penalty on the petitioner is 
hereby quashed. The petitioner shall 
be entitled to a cost of Rs. 250/- from 
the respondents, 

Petition allowed. 


AIR 1989 RAJASTHAN 64 
(JAIPUR BENCH) 


P. D. KUDAL AND 
Dr. K. S. SIDHU, JJ. 


Dr. (Smt.) Snehlata Mathur, Appel- ` 


lant v. Mahendra Narain, Respondent. 

Special Appeal No. 4 of 1978, D/- 
5-7-1979.* 

Guardians and Wards Act (1890), Ss 
10, 19 (b), 25 and- 47 — Application by 
father under Sec, 10 for his appoint- 
ment as guardian of minor child — 
Whether S. 19 (b) bars formal] appoint- 
ment as guardian — Whether applica- 
tion under Sec. 10 could be treated as 
one under S. 25 — (Hindu Minority 
and Guardianship Act (1958), Sections 
6 and 13). 


In view of S. 13 of the Act of 1956, 
the consideration that father is not 
unfit to be guardian of his child may 
have to be cast aside ina case de- 
manding the formal appointment of a 
guardian of a minor for her better- 
ment and welfare. AIR 1973 Raj 93, 
Rel. on. (Para 9) 


The father of minor daughter M 
made an application under Sec. 10 of 
‘the Act of 1890 for his appointment 
-as her guardian. He complained that 
the minor’s mother who had removed 
M from his custody had left her in 
charge of her parents and had gone 
abroad. He pleaded that since the 
mother had abandoned the child, he 
was desirous of obtaining her custody 
so that he could raise her and give her 
proper education. He further pleaded 
that since the child had already cross- 


' *Against. Judgment of Kasliwal, J. re- 
ported in AIR 1979 Raj 29. 
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ed the age of 4 (she has since crossed 
the age of 7) he was entitled to her 
custody. In. this special appeal before 
Division Bench it was contended for 
first time that S. 19 (b) bars formal 
appointment of father as guardian and 
hence application under S. 19 has to 
be dismissed. 


Held: There is not much difference, 
in substance between an application 
for guardianship under Sec. 10 and an 


application for custody of the ward 
under Sec, 25. In either case, the 
issue for decision before the court 


would be whether the relief prayed is 
in the welfare of the minor. 


In the instant case, though the form 
of the application is apparently under 
Sec. 10, the text of the application 
shows that father made this applica- 
tion for guardionship for the purpose 
of obtaining custody of M from ‘her 
mother and this is, indeed, how the 
parties .concerned and the courts have 
throughout understood it to be. It was 
perhaps for this reason, the mother did 
not plead bar of Sec. 19 (b) in her 
written statement and she cannot now 
be heard raising this technical and pro- 
cedural plea for first time in this spe- 
cial appeal. This application which 
purports to have been filed under Sec- 
tion 10 for guardianship, is in fact an 
application under S. 25 for custody of 
minor. In proceedings under the Act 
of 1890, the Judge cannot afford to ba 
overly concerned with strict obser- 
vance of the technicalities and law of 
pleadings. If the pleadings contain 
enough material to give notice to the 
adversary as to the exact nature of 
the relief which petitioner seeks in 
substance the form in which such re- 


lief is sought need not be of much 
consequence, (Paras 10, 11) 
Moreover, in view of S.6 of the 


Act of 1956, the father as natural 
guardian did not require his appoint- 
ment as guardian of M. His object 
under S. 10 of the Act of 1890 was to 
obtain custody of M. (Para 12) 


It is well settled that the right of a 
father as a natural guardian to the 
custody of his minor child is not an 
indefeasible right in law; it is circum- 
seribed by the consideration of the 
benefit and welfare of the minor. If 
the contest is between the father and 
some. person other than the mother, 
the position of father from the point 
of view of the welfare of minor, is _ 
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clearly preferential. But it will be open 
to thè person > challenging right of 
father to satisfy the Court that the 
welfare of minor lies in keeping him 
away from custody of minor. The bur- 
den of proof on such person would be 
very heavy, for the court will require 
very strong reasons to interfere with 


father’s right to custody. In the cir- 
cumstances of the case, the father as 
natural guardian must be given a 


chance, in the absence of the mother, 
to keep the child in his parental cus- 
fody. ; (Paras 13, 14, 15) 
Cases Referred: Chronological Paras 
AIR 1973 Raj 93 9 
AIR 1961 Punj 51 -9 
AIR 1957 Mad 563 8 
AIR 1955 Mad 451:1955 Cri LJ 1192 8 
AIR 1935 All 838:1935 All LJ 1016 
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M. B. L. Bhargava and S. N. Bhar- 
gava, for Appellant; P. N. Dutt and 
K. N. Tikku, for Respondent. 


SIDHU, J.:— This is a D. B. Special 
Appeal by Snehlata from the order, 
dated November 29, 1978, made by 
Kasliwal J. in Mise. Civil Appeal No. 
104 of 1978,* affirming the order, dated, 
March 30, 1978, made by the District 
Judge, Jaipur City in Guardianship 
Case No. 46 of 1976, allowing the ap- 
plication of Mahendra Narain under 
Section 10, Guardians and Wards Act, 
< 1890 “(for short, the Act of 1890) and 
consequently appointing Mahendra 
Narain as guardian of his minor daugh- 
ter Mona, and directing the return 
of Mona to his custody. 


2. The facts which are not in dis- 


pute may be shortly stated here. 
Mahendra Narain. and Snehlata, the 
contesting parties, were married ac- 


_ cording to Hindu rites on January 19, 
1971. Their relations became strained 
soon after the marriage, A female 
child, named Mona, was born in the 
wedlock on: January 26, 1972. The 
husband . obtained dissolution of the 
marriage -by a decree of divorce on 
March 9, 1978. Earlier in 1972, the wife 
had made an application under Section 
552 of the Code of Criminal Procedure 
1898 for: restoration of the custody of 
Mona to her. The husband restored the 
child to her in the presence of the 
Magistrate concerned on June 22, 1972. 

3. Mona resided with her mother 
till November, 1974 when the mother 


*Reported in ATR 1979 Raj 2% 
1980 Raj./5 IV G—3i 
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went to England for studies for the 
degree of M. R. C. P. Except for a 
short visit to India in March, 1976, the 
mother has throughout been residing 
in England from November, 1974 to 
day. She is expected to conclude her 
studies abroad and return to India in 
November, 1979. In the mother’s ab- 
sence from India, the child has been 
and is in the charge of the mother’s 
parents at Jaipur all. these years. She 
is studying in the M. G. D. School 
Jaipur. 

4. On March 17, 1976, Mahendra 
Narain made an application styling it 
to be an application under Section ‘10 
of the Act of 1890 for his appointment 
as guardian of Mona. He complained 
that the mother (Snehlata) who hed 
removed Mona from his custody on the 
plea that the child needed motherly 
love and care had left her in the charge 


of her parents at Jaipur and gone 
abroad. He pleaded that since the 
mother had abandoned the child he 


was desirous of obtaining her custody 
so that he could raise the child and 
give her education according to what 
he considered was in the best interest 
of the child. He added in this context 
that help of his own mother was avail~ 
able to him in his house for looking 
after the welfare of this child. He 
pleaded that since the child had al- 
ready crossed the age of 4 (she has 
since crossed the age of 7) he was en- 
titled to her custody. He repeated that, 
under the circumstances, the only way 
to ensure the welfare of the child is 
to order her return to his custody. It 
was on these averments that he prayed 
for the relief of his appointment and 
declaration as guardian of this minor. 

5. Snehlata, the mother, admitted 
that she had obtained custody of the 
minor from Mahendra Narain on June 
22, 1972, that she had gone to England 
in November, 1974 leaving the minor 
in the charge of her parents at Jaipur 
and that she had been residing in 
England all these years. The mother, 
however, pleaded that she had been 
making regular remittances to the child 
for her maintenance and support and 
that the child is by now very much 
attached to the mother’s parents with 
whom she is residing continuously since 
the mother went to England for 
The mother added in 
this context that it would not be in 
the interest of the child to uproot her 


. from the mother’s parents’ house and 


compel her to live with the father and 
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-his parents in their house. According 
to her, the father’s mother is in the 
habit of taking alcoholic drinks 
therefore, it would not be good for 
the child to be left in her care, She 
accused that the father is carrying on 
illicit relations with a woman, named 
Jyoti, and that he has no love or 
affection for the minor. She pleaded 
that since June 22, 1972, when the 
child was restored to her custody, the 
father has not cared to send any 
money for the child or to come and 
see the child. 


6. After hearing evidence produced by 
the parties, the learned District Judge 
came to the conclusion that the father 
of the minor is not unfit to be guar- 
dian of her person. He rejected as un- 
substantiated the wife’s allegations that 
the father is in the habit. of taking 
alcoholic drinks. He was, however, 
willing to accept that the father’s 
mother takes alcoholic drinks occasion- 
ally, but this fact did not, in his 
Opinion, warrant the allegation that the 
environment in the father’s house was 
not conducive to the proper upbring- 
ing of the minor in that house. The 
learned District Judge agreed that the 
father had written two letters to the 
mother in August and September, 1972, 
taunting her that since she had left 
him he would be free to move about 
openly in the company of his girl 
friend Jyoti, and that he would have 
thereafter, nothing to do with her or 
with her daughter. In the assessment 
of the learned District Judge, these 
letters were written by an engry hus- 
band to his wife, who, in the’ husband’s 
‘opinion, had deserted him and ruined 
the matrimonial home. The learned 
District Judge felt that Jyoti is a fic- 
titious person and that this name was 
mentioned by the husband to scare the 
wife into rushing back to the matri- 
monial home to protect it from intru- 
sion by another woman. ‘The learned 
single Judge agrees with the learned 
District Judge in the latter's reading 
of these letters. He has endorsed the 
finding of the learned District Judge 
that the father of the minor is not un- 
fit to be guardian of her person. There 
is no compelling reason why we should 
depart from this concurrent finding of 
fact arrived at by the learned District 
Judge and the learned single Judge. 

7. Mr. Bhargava, learned counesl for 
the mother, then contended that if the 
father is found fit to be guardian of 
the minor, Section 19 (b) of the Act 
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of 1890 would bar his formal appoint- 
ment as guardian, and, as such, his 
application under Section 10 of the 
Act of 1890 for formal appointment as 
guardian deserves to be dismissed on 
that ground alone. It is true that Sec- 
tion 19 (b) lays down that nothing in 
Chapter-II, which deals with appoint- 
ment and declaration of guardian, shall 
authorise the Court to appoint or de- 
clare a guardian of the person of a 
minor whose father is living and is not 
in the opinion of the Court unfit to 
be guardian of the person of the 
minor. Mr. Bhargava’s argument is 
that since, in the opinion of the Court, 
the father of the minor in the instant 
case is not unfit to be guardian of 
her person, the court has no jurisdic- 
tion to formally appoint or declare the 
father to be guardian of her person. 


8 We have quite carefully consi- 
dered this argument and find that it is 
supportable on the basis of a few 
rulings, especially those which were 
handed down by some of the High 
Courts prior to the enactment of the 
Hindu Minority and Guardianship Act, 
1956 (for short, the Act of 1956). It was 
for example held in Govind Singh v. 
Ram Prasad, AIR 1935 All 838, that 
as long as the father of a minor is 
alive and is not proved to be unfit to 
be guardian of the minor the court 
cannot make an order appoint- 
ing him or anybody else as guar- 
dian. It is, however, significant to note 
that notwithstanding the fact that the 
application made in the cited case was 
by the father for an order of his ap- 
pointment as guardian of his minor 
daughter, the court treated the same 
to be an application for custody and 
granted the custody to the father. 
Similarly, in Mr. Richard v. Mrs. 
Richard, AIR 1955 Mad 451, the Mad- 
ras High Court held that if the 
father makes the -application for guar- 
dianship for the purpose of obtaining 
the custody of the child from another, 
the application will be treated as oné 
under Section 25 of the Act of 1890. 
Later, in Kumaraswami v. Rajammal, 
AIR 1957 Mad 563, the Madras High 
Court added a new dimension to this 
trend of thinking and held that when 
the more comprehensive right of guar- 
dianship is asked for by the mother 
but is not given it, as the evidence on 
record is not sufficient to do so, the 
lesser relief of custody could always 
be granted if the same is justified , on 
the evidence, 
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§. After the commencement of the 
Act of 1956 the Punjab High Court 
adopted a new approach to the pro- 
blem in the light of the provisions of 
that Act. It expressed the view in 
Rattan Amol Singh v. Kamaljit Kaur, 
AIR 1961 Punj 51, that by virtue of 
Section 2 of the Act of 1956, the 
Courts are obliged to read together and 
harmonise the provisions of Section 19 
of the Act of 1890 and Section 13 of 
the Act of 1956, and that if so read 
the rigour of the prohibition contained 
in clause (b) of Section 19 of the Act 
of 1890 must be considered to have 
been relaxed to a great extent in the 
interest of the minor’s welfare as laid 
down in Section 13 of the Act of 1956. 
The Punjab High Court appointed the 
mother as guardian of his person with- 
out recording a finding that the father 
who was alive, was unfit to be such a 
guardian. Quoting with approval the 
ratio of the Punjab case, even this 
Court, in Lalta Prasad v. Ganga 
Sahai, AIR 1973 Raj 93, speaking 
through Jagat Narain, Œ. J. affirmed 
the appointment by the District Judge 
of the grandfather of a minor as the 
latter’s interim guardian without re- 
cording a finding that the father was 
unfit to be appointed as such. This 
view is based on S. 13 of the Act of 
1956 which lays down that in the 
matter of appointment of a guardian of 
.a minor the welfare of the minor 
shall -be ‘the paramount consideration. 
Paramountcy necessarily implies that 
all other considerations are subordinate 
to the welfare of the minor. This 
means that the consideration that the 
father is not unfit to be the guardian 
lof his child is also a consideration sub- 
ordinate to the welfare of the minor. 
In other words, this consideration may 
Ihave to be cast aside in a case de- 
manding the formal appointment of a 
guardian of a minor for his betterment 
and welfare We can quite easily 
visualise a case in which a father may 
not, strictly speaking, be unfit to be 
guardian, but may nevertheless be not 
so fit as to ensure the welfare of the 
minor as effectively as someone else. 
In such a case, the Court would be 
justified in invoking the doctrine of 


paramountecy of the. welfare of . the 
minor as enacted in Section 13 
of the -Act of 1956 and in for- 


mally appointing guardian of his per- 
son without recording a finding that 
the minor’s father is unfit to be his 
guardian. We may. however, hasten to 
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add that such a contingency would be 
very rare indeed, and, if and when 
it really arises, the Court will not hesi- 
tate to do its duty towards the minor 
and act in a manner so as to ensure his 
welfare. : 


10. In a way, there is not much 
difference, in substance, between an 
application for guardianship under Sec- 
tion 10 of the Act of 1890 and an ap- 
plication for custody of the ward 
under Section 25 of the said Act. In 
either case, the issue for decision be- 
fore the Court would be whether the 
relief prayed is in the welfare of the 
minor. Now if we look at the form of 
the application in the instant case, it 
is apparently an application under 
Section 10 of the Act 1890 for ap- 
pointment of the petitioner as guardian 
ofhis minor daughter Mona. If, how- 
ever, we read the text of the applica- 
tion we find that in substance the 
father has made this application for 
guardianship for the purpose of obtain- 
ing the custody of the child from the 
mother, and this is, indeed, how the 
parties concerned and the Courts have 
throughout understood it to be. The 
petitioner (ie. the father) asserted 
again and again in different paragraphs 
of the application that he wanted the 
child to return to his custody so thet 
he could bring her up and give her 
education according to his own stan- 
dard. The respondent (i.e. the mother) 
was equally clear in her mind that the 
purpose of the petitioner in instituting 
proceedings under the Act of 1890 was 
to obtain the custody of the child. Ske 
opposed the application believing that 
the return of the minor to her father’s 
house would not be in her interest 
and welfare. In paragraph 5 of tke 
memorandum of first appeal, she plead- 
ed that the petitioner had filed the 
application under Section 10 of the 
Act of 1890 for, as she put it, “his ap- 
pointment as guardian of the minor girl 
with the object to obtain her custody 
from Dr, Snehlata.” (Emphasis supplied), 


In substance, therefore, the present ap- 
plication was filed by the father of 
the minor to obtain her custody from 
the mother and this is a position which 
was clearly understood by the mother 
from the very beginning of this litiga- 
tion. It was perhaps for this reason 
that she did not plead the bar of 
clause (b) of Section 19 of the Act of 
1890 in her written statement filed be 
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fore the District Judge. She cannot 
mow be heard raising technical and 
procedural plea for the first time in 
special appeal. 


Il. We have, therefore, no hesitation 
to conclude that this application which 
purports to have been filed under Sec- 
tion 10 of the Act 1890 for guardian- 
ship is, in fact, an application under 
Section 25 of the said Act for custody 
of the minor. In proceedings under the 
Act of 1890, which involve administra- 
tion of the affairs of a ward, the Judge 
exercises what is generally called a 
parental jurisdiction delegated to him 
by the State and, in exercising such 
jurisdiction, he cannot afford to be 
overly concerned with strict obser- 
vance of the technicalities and the 
forms of the law of pleadings. If the 
pleadings contain enough material to 
give notice to the adversary as to the 
exact nature of the relief which the 
petitioner seeks in substance the form 
jin which such relief is sought need not 
be of much consequence. : 


12. As laid down in Section 6 of 
the Act of 1956, the father is the 
Natural guardian of a Hindu minor in 
respect of the minors person as well 
as his property. This is, however, sub- 
ject to the proviso that the custody of 
a minor who has not completed the 
age of five years shall, ordinarily be 
with the mother. The father as the 
natural guardian in the instant case 
did not therefore, require his appoint- 
ment as a guardian of his minor daugh- 
ter Mona. His object in making the 
application which he wrongly describ- 
Jed as an application under Section 10 
of the Act of 1890 was to obtain the 
custody of the child. 


13. Turning now to the question of 
custody, the father would not be en- 
titled to it merely because he is the 
natural guardian. It is well. established 
that the right of a father as a natural 
guardian to the custody of his minor 
child is not an indefeasible right in 
law; it is circumscribed by the consi- 
deration of the benefit and welfare of 
the minor, In a contest for custody be- 
tween the father and the mother of 
. the minor, it is quite often a matter 
of some difficulty to decide as to whe- 
ther the welfare of the minor lies in 
giving the minor’s custody to the father 
or to the mother. But, if the contest 
is between the father and some per- 
son other than the mother, the posi- 
tion of the father from the point of 
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view of the welfare of the ` ‘minor is 
clearly preferential. But here again i 
will be open to the person -challengin 
the right of the father to the custod 
of a minor to satisfy the Court that th 
welfare of the minor lies in keepin 
him away from the custody of th 
father. The burden of proof on such 
person would be very heavy, for the 
court will require very strong reason 
to interfere with the father’s right to 
custody. 


14. Applying the above criterion to 
the facts of this case, we find thai, 
here, the contest for custody is be- 
tween the father on one side and 
maternal grand-parents onthe other, for 
itisthe admitted position ofthe mother 
thatthe child has been in the physical 
custody of her grand-parents for the 
last 5 years, though the claims that she 
still has the constructive custody. i 
is obvious that the so-called construc- 
tive custody of the mother cannot be 
of any -use to the child from the stand- 
point of her welfare. The child cannot 
possibly appreciate the metaphysicał 
custody of the mother. What she can 
and does understand is that she is in 
the physical custody of her maternal 
grand-parents. The court has, therefore, 
to choose between the father on onre 
side and the maternal grand-parents 
on the other to find out who can better 
ensure the welfare of the minor. The| 
mother has failed to prove that -t 
maternal grand-parents of the child ar 
better placed than the father from the 
point of view of the welfare of the 
child. It is submitted that the mothe 
is expected to return to India 
November, 1979, and that she woul 
then be looking after the welfare o 
the child personally. We cannot revers 
the decision of the guardian judge, a 
affirmed by the learned single Judge, 
depending upon the off-chance of the 
monther’s return to India sometime in 
the future. We are of the considered 
opinion that the father as the natural 
guardian must be given a chance, im 
the absence of the mother, to keep the 
child in his parental custody. Ordinari- 
ly, there is no substitute for parental 
love and care so far asa child of 
tender years is concerned. Mona must 
therefore, return to the custody of her 
father in the interest of both of them. 
If and when the mother returns, ił 
will be open to her to make applica- 
tion for custody of this child. This is 
because, the doors of a guardian Court 


are always open -for those who are 
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genuinely interested in the welfare of 
. the minor, and if the Court is satisfied 
that the welfare of the minor , requires 
a change of custody, it will not hesi- 
tate to pass appropriate orders in that 


= behalf. 


15. Some argument was raised by 
Mr, Bhargava that the child is quite 
happy with maternal grand-parents 
and that she has expressed her pre- 
ference for their custody. Undue im- 
portance need not be attached to the 
o-called preference of the child, for 
a child of 6-or 7 years of age cannot 
be expected to form an intelligent pre- 
ference. We are satisfied that this little 

‘Igirl will be equally happy, if not 


more, in the custody of her father, 
once she returns to him and gets to 
know him. 


16. For all these reasons, we find 
mo force in this appeal and dismiss i 
as such. We direct the respondent 
Snehlata and her agents in India io 
hand over Mona to Mahendra Narain, 
the father, in the Court of the District 
. Judge, Jaipur City, in the presence of 
the presiding officer on July 31, 1979, 
failing which they shall run the risk 
of being dealt with for contempt of 
Court. If the child is not restored to 
the custody of Mahendra Narain with- 
im the prescribed period, the District 
Judge shall take immediate steps ac- 
cording to law, to enforce this order 
and cause the child to be delivered 
into the custody of Mahendra Narain. 

17. We leave the parties to bear 
their own costs throughout. 

Appeal dismissed. 


AIR 1980 RAJASTHAN 69 
(JAIPUR BENCH) 
K. S. SIDHU, J. 


Shambhu Dayal, Petitioner `v. M/s. 
Chunnilal Devkinandan and others, Re- 


spondents. 

Civil Revn. Petn. No. 102 of 1979, 
D/- 20-2-1979. 

Civil P. C. (1908), ©. 30, R. 4 — 


Suit in tbe name of firm for recovery 


of money — Partners of firm also im- 
pleaded as plaintiffs — Death of a 
partner — His legal representatives 


need not be joined as parties to suit. 
AIR 1975 All 207, Dissented from. 
(Partnership Act (1932), S. 47). 

The provisions of O. 30 are enabling 
provisions and they do not make it 
compulsory for partners to sue in the 
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Mame of the firm. If a suit is not filed . 
in the form provided in the name of 
the firm, it can be brought in the name 
of all the partners of the firm and if 
one of the partners dies during pen- 
dency of suit, the remaining partners 
can continue the suit and there is no 
necessity of the legal representatives 
of the deceased partner to be brought 
on record. This conclusion can be de- 
duced from S. 47 Partnership Act 
which recognises’ that after dissolution 
ef firm by the death of a partner, the 
remaining partners may represent the 
dissolved firm inciuding the interest of 
the deceased partner to recover any 
debt due to the firm. AIR 1961 Raj 
223, Rel. on. ATR 1975 All 207, Diss. 
(Para ô) 
Cases Referred: Chronological Paras 
AIR 1975 All 207:1975 All LJ 656 4 
AIR 1966 Raj 187 5, 6 
AIR 1961 Raj 223 § 


H. C. Rastogi, for Petitioner, 


ORDER:— This petition of revision 
under Section 115, Civil P. C. by the 
defendant is directed against the order 
dated August 1, 1978, passed by the 
learned Additional District Judge No. 2, 
Alwar, whereby .the learned Judge 
dismissed the defendant’s application 
dated July 21, 1978. and consequently 
ee to hold that the suit had abat- 
e 


2. The facts material for the deci- 
sion of this petition are simple. M/s. 
Chunnilal Devkinandan, a partnership 
firm registered as such under the 
Partnership Act, and its three partners, 
namely, Devkinandan, Chunnilal and 
Brijendra Kumar, arrayed as plaintiffs 
1, 2, 3 and 4 respectively, sued Sham- 
bhu Dayal, the petitioner herein and 
three others (respondents 4, 5 and 6 


herein) for recovery of Rs. 11516.86. 
During the pendency of the suit, 
Chunnilal died on June 5, 1976. His 


legal representatives were not brought 
on the record within the prescribed 
period of limitation. The surviving 
plaintiffs represented to the „trial court 
that since they were suing‘ as parties 
and the suit had been brought in the 
name of the firm, it was not necessary 
to join the legal representatives of 
Chunnilal deceased as parties to the, 
suit. The trial court agreed and con- 
sequently ordered on January 28, 1977, 
that Chunnilal’s name be deleted from 
the array of plaintiffs in the suit, Sub- 
sequently, on July 21, 1978, the defen- 
dants made an application for an order 
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that since the legal representatives 
of Chunnilal deceased had not been 
brought on the record, within the 
prescribed period of limitation, the 
suit had already abated. By its order, 
dated, August 1, 1978, the trial court 
dismissed this application on the view 
that since the cause of action pleaded 
in the suit had accrued to the firm and 
that since in fact the suit had been 
brought in the name of the firm, it 
was not necessary to join the legal re- 
presentatives of Chunnilal deceased as 
party to the suit. 


3. After going through the impugn- 
ed order and hearing Mr. Rastogi, 
learned counsel for the petitioner-de- 
fendant I am satisfied that this suit has 
been brought in the name of the firm 
and as such it is fully covered by the 
provisions of Order XXX, Rule 4, 
C. P. C. That being so, the legal re- 
presentatives of Chunnilal deceased need 
not have been joined as parties to this 
suit, 


4, Mr. Rastogi, however, contended 
that since all the partners of the firm 
had joined as plaintiffs in bringing the 
suit, the impleadment of the firm as 
additional plaintiff "was a mere sur- 
plusage and that therefore such a suit 
cannot be said to have been filed in 
accordance with the provisions of 
Order XXX, Rule 1, C. P. C. He fur- 
ther contended that since in the pre- 
mises the suit cannot be treated as 
having been brought in the name of 
the firm, it is not covered by the pro- 
visions of Order XXX, Rule 4 and 
since it is not so covered, the appli- 
eability of Order XXII to it is not 
excluded. Hence, so runs the argument, 
it was necessary to join the legal re- 
presentatives of Chunnilal deceased as 
parties to this suit. Counsel cited M.S. 
Pearl Sound Engineer v. Pooran Chand, 
AIR 1975 All 207 in support of this 
line of argument advanced by him. 


5. With respect, I have not been 
able to appreciate the reasoning in the 
cited case.. The suit in that case had 
very much been brought in the name 
of the firm, and- still the learned Judge 
held that it should be deemed not to 
have been brought in the name of the 
firm. The impleadment of the firm asa 
party-plaintiff, according to the learn- 
ed Judge, was a mere “surplusage” be 
cause the partners of the firm had also 
participated in the institution of the 
suit as plaintiffs. If this line of reason- 
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opponent may legitimately ask why 
not treat the inclusion of partners, 
rather than the firm, as surplusage. In 
fact, this Court did hold somewhat like- 
wise in Ramrich Pal v. Bikaner Stores 
Supply and Trading Co. AIR 1966 Raj 
187, observing that if the suit- had in 
fact been filed by the firm, the im- 
pleadment of its partners as plaintiffs 
in addition to it may be treated “as a 
mere formality”. 

6 Moreover, so far as this Court 
is concerned, the matter stands con- 
cluded on a different reasoning which, 
if I may say so with respect, is based 
on unassailable legal premises. [In 
Gajanand v. Sardarmal, AIR 1961 Raj 
223, a Division Bench of this Court 
speaking through Bhandari, J. (as his 
Lordship then was) held that the pro- 
visions of Order XXX are enabling 
provisions and they do not make it 
compulsory for the partners to sue in 
the name of the firm. This Court fur- 
ther held that if a suit is not filed in 
the form provided in the name of the 
firm, it can be brought in the name of 
all the partners of the firm and if one 
of the partners dies during the pen- 
dency of the suit, the remaining part- 
ners: can continue the suit and there 
is no necessity of the legal representa- 
tives of the deceased partner to be 
brought on record, This Court deduced 
this conclusion from Section 47 Partner- 
ship Act which recognised that after 
the dissolution of a firm by the death 
of a partner, the remaining partners 
may represent the dissolved firm in- 
cluding the interest of the deceased 
partner to recover any debt due to the 
firm, This authority was subsequently 
followed by Shingal J. (who now 
adorns the Supreme Court) in Ramrich- 
pal’s case (supra). 

7. For all these reasons, I am of 
opinion that this petition is without 
any merit and therefore deserves to 
be dismissed in limine. I would order 
accordingly. 

Petition dismissed. 


AIR 1980 RAJASTHAN 170 
C. M. LODHA, C. J. AND 
MISS KANTA BHATNAGAR, J. 
Arjun Singh, Appellant v. Puran Mal 
and others, Respondents. 
Second Appeal No. 418 of 1975, D/- 
23-7-1979. 
Rajasthan Premises (Contro! of Rent 
and Eviction) Act (17 of 1950), Section 
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ing is correct it would boomerang, for 
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13-A (a), (b) (as amended by the 
Amendment Act (14 of 1976)) — Suit for 
eviction — Tenant’s application under 
S. 13-A (b) — Court directing depo- 
sit of amount determined within 30 
days — Court has jurisdiction to ex- 
tend time for depositing amount sub- 
ject to outer limit of ninety days from 
the date of original order. 


Where on application under Section 
13-A (b) filed by the tenant, the court 
determined the amount of interest and 
cost of litigation and directed the ten- 
ant to deposit in court within 30 days; 
and before the expiry of 30 days, the 
tenant applied for extension of time 
the Court had jurisdiction to extend the 
the time not exceeding 90 days from 
the date of the original order directing 
payment to the landlord or deposit in 
court. 


The court has no jurisdiction to pass 
a decree for eviction of a tenant if the 
tenant deposits the aggregate amount 
of dues payable by him within the 
time not exceeding 90 days fixed by 
the court. But if the amount is not 
paid within time fixed, the court has 
option either to extend the time in an 
appropriate case or to refuse to extend 
the time and it may decree the suit. 

(Paras 6, 7) 
Cases Referred: Chronological Paras 
(1977) 2 Ren CJ 165 (Raj) 1 


R. L. Jangid, for Appellant; B. R. 
Arora, for Respondents. 


c. M. LODHA, C. J.:— This second 
appeal has been laid before us in pur- 
suance of an order made by S. N. 
Modi, J. whereby the learned Judge felt 
some doubt about the correctness of 
the view taken by D. P. Gupta J. in 
S. B. Civil Second Appeal No. 216 of 
1976, Mangi Bai v. Jeeva, decided on 
4-10-1976* and, therefore referred this 
case to a larger Bench. 


2. The point arising for decision is 
short and simple. Plaintiffs Puran Mal 
and others filed a suit against the de- 
fendant appellant for his eviction from 
a room situated in Nohra No. 2. Lakar 
Mandi, Sri Ganganagar, alleging that 
the room in question had been let 
out at a monthly rent of Rs. 12/- but 
the defendant had not paid rent for 17 
months and, consequently, he had be- 
come a defaulter. It was also pleaded 
that the suit premises are required by 
the plaintiffs reasonably and bona fide 
for their residence. The defendant con- 


*Reported in (1977) 2 Ren CJ 165 (Raj) 
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tested the suit and pleaded that al- 
though the amount of rent for 17 morths 
was due from him, but it was the 
plaintiff who was in default as he had 
not accepted the rent in spite of being 
offered several times by the defendant. 
He also pleaded that a money order 
for Rs. 156/-, was sent to the plaintiffs 
but the same was refused. 


3. The trial court rejected the plam- 
tiffs’ contention regarding bona fide 
requirement of the premises in ques- 
tion for their residence and further 
held that the defendant had not com- 
mitted any default in payment of rent. 
In the result, it dismissed the suit. 
Aggrieved by the judgment and decree 
of the trial court, the plaintiffs filed an 
appeal which was allowed by the learn- 
ed Civil Judge, Sri Ganganagar, who 
decreed the suit against the defendant 
for recovery of rent as well as for 
eviction on the ground that even though 
the plaintiffs had failed to prove bona 
fide necessity for the premises in ques- 
tion for their own residence yet it was 
established that the defendant had com- 
mitted default in payment of rent. 
Aggrieved by the judgment and decree 
of the learned Civil Judge, Sri Ganga- 
nagar, the tenant has filed this appeal. 


4. On October 18, 1975, the appel- 
lant made an application under Sec- 
tion 13-A of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 
1950, as amended by the Amendment 
Act (No. 14 of 1976) hereinafter refer- 
red to as the Act stating that the ap- 
pellant had paid full arrears of rent 
to the plaintiffs, but the amount of 
interest had not been paid though the 
appellant was prepared to pay the same 
along with costs of litigation. It was, 
therefore, prayed that the amount pay- 
able by the defendant to the plaintiffs 
may be determined and a period of 90 
days may be granted to the defendant 
to deposit the same and the plaintifis’ 
suit may be dismissed. 


5. On this application, the learned 
Single Judge by his order dated 
November 23, 1976, determined the 


amount of costs and interest as Rupees 
371.50 P. and directed the tenant ap- 
pellant to deposit in court the said am- 
ount within 30 days. 

6. On December 20, 1976, before the’ 
expiry of the time originally fixed, the 
tenant appellant made an application 
for granting extension of ona month for 
payment of the amount. The applica- 
tion was opposed by the counsel for 
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the respondent-landlord, on whose -be- 
half, it was contended that the court 
has no jurisdiction to extend the time 
once fixed for depositing the amount 
determined under Section 13-A (b) of 
the’ Act. 


6-A. Hence, the only question for 
determination is whether the Court has 
jurisdiction to extend the time? Here, 
it may be pointed out that the amount 
“was actually deposited on December 
24, 1976. Thus, there was a delay of 
only 2 days in depositing the amount. 
The relevant clauses of Section 13-A 
read as under:— 


“13-A. Special provisions relating to 
pending and other matters, — Notwith- 
standing anything to the contrary in 
this Act as it existed before the com- 
mencement of the Amending Ordi- 
mance or in any other law,— 


(a) no court shall, in any proceeding 
pending on the date of commencement 
of the amending Ordinance pass any 
decree in favour of landlord for evic- 
tion of a tenant on the ground of non- 
payment of rent, if the tenant applies 
under clause (b) and pays to the land- 
lord, or deposits in court, within such 
time aggregate of the amount of rent 
in arrears, interest thereon and full 
costs of the suit as may be directed by 
the court under and in accordance with 
that clause; 


(b) in every such proceeding, the 
court shall, on the application of the 
tenant made within thirty days from 
the date of commencement of the 
amending ordinance notwithstanding 
any order to the contrary, determine 
the amount of rent in arrears up tothe 
date of the order as also the amount 
of interest thereon at 6% per annum 
and costs of the suit allowable to the 
landlord; and direct the tenant to pay 
the amount so determined within such 
time, not exceeding ninety days, as 
may be fixed by the court; and on such 
payment being made within the time 
fixed as aforesaid, the proceedings shall 
be disposed of as if tenant had not 
committed any default: 

A bare reading of clause (b) of Sec- 
tion 13-A makes it clear that the court 
has jurisdiction to fix time not exceed- 
ing 90 days for payment of the. amount. 
Under clause (a), the time fixed in the 
present case was one month. 
both the clauses (a) and (b) together, 
it comes to this, that the court has no 
jurisdiction to pass: a decree in favour 
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‘tension of time 


Reading . 


ALR: 


of landlord for eviction of a tenant on 
the ground of non-payment of rent if 
the tenant deposits the . aggregate 
amount of rent in arrears ete, within 
the time not exceeding 90 days fixed 
by the Court, but if the amount is not 
paid within the time fixed, the court 
has option either to extend the time in 
an appropriate case or to refuse to 
extend the time so that in the lateri. 
case, it may decree the suit. 

T. Now, in the present case, before 
the expiry of the time originally fixed 
the tenant applied for extension of time 
on December 20, 1976 and deposited 
the amount two days thereafter, ie. 
very much within 90 days. Of course, 
the Court has no jurisdiction in such 
circumstances, to extend time beyond 
90 days, but as has been pointed out 
above, the application was made before 
the expiry of the time originally fixed 
and so also the amount has been paid 
within 32 days. We are, therefore, of 
opinion, that the Court has jurisdiction 
im such a case to extend time not ex- 
ceeding ninety days from the date o 
the original order directing payment to 
the landlord or deposit in court. 


8. Learned counsel for the respon- 
dent-landlord, however, contended that ` 
no case has been made out for extend- 
ing the time and, therefore, even if the 
Court has jurisdiction that indulgence 
should not be granted to the tenant. In 
the application for extension supported ` 
by an affidavit, it has been stated that 
even though the counsel for the appel- 
lant had written to his client to send 
the amount for deposit, but it appears 
that either the letter had not been re- 


‘ceived or for want of funds, the ten- 


ant-appellant may not have been able 
to arrange for money. In this connec- 


tion, it has also been stated that 
the appellant is a poor carpenter and 
is financially not sound. It is further 


noteworthy that the amount has been 
deposited within 2 days of the time 
originally fixed. In the circumstances, - 
we are of opinion that a case for ex- 
has been made out.. 
Accordingly, the time for depositing the 
amount is extended up to December 24, . 
1976, when the amount was actually 
deposited. : ‘ 


9, The natural corollary of the above 
finding is that the appeal is allowed, 
the judgment and decree of the court 
below is set aside and the suit for 
eviction is dismissed. 

ae Appeal allowed, 
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‘ATR 1980 RAJASTHAN 73 
(JAIPUR BENCH) 


M. L. SHRIMAL AND 
K. S. SIDHU, JJ. 


Nasirabad Urban Co-operative Bank 
Ltd., Appellant v. Gyan Chand and 
others, Respondents. 

Civil Special Appeal No. 279 of 1970, 
D/- 4-10-1979.* 

(A) Hindu Law — Alienation 
Widow — Legal necessity — Mortgage 
of property for continuing business of 
coparcenary — Alienation is for legal 
mecessity. ILR (1971) 21 Raj 608, Re- 
versed. ` 

For a transaction to be regarded as 
one of benefit to the family it must 
not necessarily be only of a defensive 
character and what transaction would 
be for the benefit of the family must 
necessarily depend upon the facts of 
each case. The test to be applied is 
whether the transaction was one into 
which a prudent owner would enter in 
the ordinary course of management in 
order to benefit the estate. In the in- 
stant case the mortgage was a transac- 
tion which any prudent owner would 
have entered in the ordinary course of 
management in order to benefit the 
estate. This mortgage made it possible 
for the family business of contractors, 
the only source of livelihood of the 
family, to be revived. Therefore, it 
must be held that this was an- aliena- 
tion made for a legal necessity. ILR 
(1971) 21 Raj 608, Reversed. 


(Para 19) 
(B) Hindu Law — Joint family — 
Trade — Contractor’s business — New 


business — Revival of business does not 
amount to new business. 

A contractor’s business does not be- 
come a new business merely because 
after the execution of the earlier job, 
anew job is undertaken for execution. 
Similarly, if such a business came to a 
standstill after the death of the father 
who died leaving him surviving infant 
sons and a widow, it dees not become 
anew business if the widow, or one of 
the sons, on attaining the majority, re- 
vives the same business. 


(Para ty 


(C) Hindu Law — Mitakshara School 
w= Widow — Joint Hindu family Nasira- 
bad ‘in Rajasthan is governed by Mitak- 
shara law im absence of proof to com- 


*Against Judgment of C. B. Bhargava J. 
reported in ILR (i971) 21 Raj 608. 


’ Nasirabad Urban Co-op. Bank v. Gyan Chand 


” 4939) for 
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trary — Widow notwithstanding her 
imterest in the coparcenary and her 
right to demand partition is not a co- 


parcener ~— She cannot become the 
Manager of the coparcenary consisting 
of herself and her sons. AIR 1966 SC 
24, Applied. (Para 9) 


D) Hindu Law — Partition — Evid- 
ence of — Intention — Suit by coparce- 


mer for partition and allotment of his 
are — There is severance of joint 
status, AIR 1964 SC 136, Foll. 
(Para 8) 
Cases Referred: Chronological Paras 
1972 Raj LW 213 9 
AIR 1966 Sc 24 9 
AIR 1964 SC 135 8 
AIR 1964 SC 1385 19 


B. P. Agrawal, for Appellant; M. B. L. 


- Bhargava and S. N. Bhargava, for Re- 


spondents. 


SIDHU, J.:— This special appeal y 
a defendant under Section 18, Rajas- 
than High Court Ordinance, 1949, is 
directed against the judgment and de- 
cree passed by a learned Single Judge 
of this Court on May 13, 1970, thereby 
affirming the judgment and decree pass- 
ed by the court of first instance 
(Senior Civil Judge, Ajmer) in Civil 
Suit No. 1 of 1961, on April 30, 1962. 

2. Civil Suit. No. 1 of 1961 was 
instituted by Gyan Chand Jain (here- 
inafter tobe referred toas the plaintiff) 
against Magna Bai, Bir Chand and 
Nasirabad Urban ‘Co-operative Bank 
Ltd. (hereinafter to be referred’ to as 
defendant 1, defendant 2 and defen- 
dant 3, respectively) for declaration 
that. the mortgage deed executed by 
defendant 1 in favour of defendant 3, 
in respect of a bungalow and a factory, 
described in detail in para 3 of the 
plaint, is null and void, and, as such, 
does not bind the plaintiff or the said 
property and that the said property is 
not liable to be sold in execution of 
the award. obtained by defendant 3, and 
for a perpetual injunction restraining 
defendant 3 from getting the said pro- 
perty sold in execution of the said 
award, The plaintiffs averment in the 
plaint may be recapitulated here. The 
plaintiff and defendant 2 are sons of 
one Paras Das Jain, who died in 1941. 
Defendant 1 is the widow of Paras Das 
Jain. Paras Das and his two sons were 
coparceners. in a Hindu Coparcenary 
consisting of three branches, headed re- 
spectively, by Paras Das and his two 


. brothers, namely, Kishanlal and Bishan- 


lal, Paras Das filed a suit (No. 10 of 
partition and for allotment 
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of one-third share in the entire co- 
parcenary property both movable and 
immovable. He died on May 4, 1941, 
when the suit was still pending, The 
plaintiff and defendant 2, who, as al- 
ready stated, are his sons and who 
were apparently minor at the material 
time, were brought on the record as 


legal representatives of the deceased 
through their mother (defendant 1 
herein) acting as their next friend. 


Eventually, a final decree for partition 
was passed in that suit on May 19, 
1951. The bungalow and the factory 
which is the property in dispute in the 
instant case were among the properties 
allotted to the branch of Paras Das 
deceased, The plaintiff’s case is that as 
a consequence of the final decree for 
partition, the properties so allotted be- 
came the coparcenary property of the 
joint Hindu family consisting of the 
plaintiff and defendant 2 as coparceners. 


3. The plaintiff's grievancee is that 
on May 19, 1952, when he was still a 
minor, defendant 1 contracted a loan 
of Rs. 10,000/- from defendant 3, charg- 
ed the coparcenary property in suit for 
the repayment of the loan and execut- 
ed mortgage deed for this purpose on 
the even date. On the failure of de- 
fendant 1 to repay the amount, defen- 
dant 3 obtained an award from an 
arbitrator appointed under the Co-ope- 
rative Societies Act, 1912, and the rules 
framed thereunder on Sept. 11, 1954. The 
said award is deemed to be a decree 
of a civil court and can be executed 
as such. The plaintiff attained the age 
of majority on December 9, 1954. He 
instituted the present suit on December 
20, 1960, challenging the validity of the 
mortgage, He pleaded that he came to 
know about the mortgage only on Dec. 
17, 1959, and that thus the suit was 
within limitation, He- described the 
mortgage and the award in question as 
null and void on the ground that de- 
fendant 1 was not competent to alie- 
nate the coparcenary property. 


4, Defendants 1 and 2 did not con- 
test this suit. It was however contest- 
ed by defendant 3 who filed a written 
statement in answer to it. Defendant 3 
denied the plaintiffs allegation that de- 
fendant 1 was not competent to mort- 
gage this property. It pleaded that 
Paras Das deceased was a contractor by 
profession who conducted his business 
under the name and style of Paras Das 
and Sons during his lifetime and that 
the said business was continued by de- 
fendants 1 and 2 after his death, The 
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family needed funds for the said busi- 
ness. Defendant 1 opened a cash-credit 


account with defendant 3 to finance 
that business. Defendant 3 which, is 
Co-operative Bank agreed to allow 


over-draft to defendant 2 with a limit of 
Rs. 10,000/- carrying interest at the 
rate of 9% per annum, Defendant 1 
mortgaged the property in suit as 
security for the -loan. She agreed that 
the mortgaged property shall remain 
charged to defendant 3 till the cash- 
credit agreement subsisted. Defendant 3 
further pleaded that apart from the 
security of the mortgaged property, 
defendant 2 who issonof defendant 1, 
and two other sureties guaranteed the 
repayment of the loan along with inte~ 
rest, In other words, defendant 3 
pleaded that the mortgage is valid, 
having been created for legal neces- 
sity. Without prejudice to these pleas, 
defendant 3 further pleaded that the 
plaintiff is not entitled to any relief in 
respect of the one third share of de- 
fendant 1 in the mortgaged property. 
The defendant described the suit as a 
collusive one instituted by the plain- 
tiff at the instance of defendants 1 and 
2. 


5. The parties were taken to triał 
on the following issues: 


1. Did the defendant No. 1 execute 
the mortgage in question for the needs 
of the joint family business carried on 
in the name of ‘Paras Das & Sons’. If 
so is the mortgage duly binding upon 
the plaintiff? 

2. Is the suit within limitation? i 

3. Was the mortgage of the suit pro- 
perty accepted on defendant N». 2 
standing surety for the amount? If so, 
how does it affect the suit? 

4, Is the suit collusive? 

5. Has defendant No. 1 one-third 
share jn the suit property and, there- 
fore, the plaintiff cannot question the 
mortgage deed in question to that ex- 
tent? 

6. What relief? 


6. By its judgment, dated, Apri? 30, 
1962, the trial court held that the suit 


“was within limitation: that the 
mortgage was made without legal 
necessity; that defendant 2, who could 


not validly alienate his undivided in- 
terest in this property as a coparcener, 
without the consent of other coparce~ 
ners, could not possibly bind the estate, 
not even his own interest therein, by 
standing surety for a loan raised with- 
out legal necessity; that the suit is not 
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collusive and that the mortgage is bad 
as a whole and must therefore, be de- 
clared as such. Consequently the plain- 
tiffs suit was decreed in its entirety. 
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7. In appeal by defendant 3 from the 
aforesaid judgment and decree, learn- 
ed Single Judge of this Court affirmed 
the finding of the trial court on issue 
1 and expressed his conclusion in these 
terms :— 

The mortgage of joint family proper- 
ties by Magna Bai without legal neces- 
sity or for the benefit of the estate is 
invalid in its entirety and cannot be 
held valid even to the extent of Magna 
Bai or Beer Chand’s interests in the 
property. 

Learned Single Judge, therefore, dis- 
missed the appeal with costs. Hence 
this special appeal by defendant 3. 


8. After hearing both sides, and go- 
ing through the record of the case, we 
may straightway ` point out that the 
mortgaged property is the coparcenary 
property of the joint Hindu family, at 
one time headed by Paras Das deceased. 
Paras Das, who was earlier a coparce- 
ner in the larger Hindu  coparce- 
mary consisting of himself and his two 
brothers and their sons brought about 
severance of the joint status by filing 
a suit for partition (No. 10 of 
1939) and for allotment of one- 
third share for himself and his sons. 
The Supreme Court reiterated in 
Raghavamma v. Chanchamma, AIR 
1964 SC 136 that “it is settled law that 
a member of a joint Hindu family can 
bring about his separation in status by 
a definite and unequivocal declaration 
of his intention to separate himself 
from the family and enjoy his share m 
severalty, “Paras Das had thus brought 
about his separation in status and that 
of his minor sons by bringing the suit 
for partition and demanding the allot- 
ment of one-third share for themselves 
in 1939. He had thereby carved out a 
smaller joint Hindu family consisting 
of himself, his wife and minor sons in 
1939, although the coparcenary pro- 
perty of the larger joint Hindu family 
had yet to be divided by metes and 
bounds. The suit for partition culmi- 
nated in the passing of a final decree 
on May 19, 1951. Paras Das had already 
died before the passing of that decree. 
The plaintiff and defendant 2 who were 
minor at the time of the death of Paras 
Das and continued to be so till the 
passing of the final decre> were 
brought on the record as the legal re- 
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presentives of Paras Das deceased, 
through their mother (defendant 1 in th:s 
suit) acting as their next friend. The 
property in dispute in the instant case 
which was subsequently mortgaged by 
defendant 1 to defendant 3 was among 
the properties which were allotted to 
the branch of Paras Das deceased re- 
presented by the plaintiff and defer- 
dant 2 as the surviving coparceners in 
the branch. In other words, the pro- 
perty allotted to this branch, including 
the property subsequently mortgaged 
by defendant 1, retained its character 
of a coparcenary property in the hancs 
of the surviving coparceners. 

9. We are proceeding herein on the 
assumption that Nasirabad, the place 
to which this joint Hindu family þe- 
longs is governed by the Mitakshara 
School of Hindu Law. In the absence cf 
averments and proof to the contrary, 
as in the instant case, this would be 
a wholly correct assumption to make. 
We may in this connection refer to the 
Nanak Ram v, Lalit Kumar, 1972 Raj 
LW 213 wherein this court held that, 
by and large, Rajasthan is governed by 
the Mitakshara school of Hindu Law. 
That being so, defendant 1, being the 
widow of Paras Das deceased, acquired, 
on his death, the same interest in tke 
covarcenary property of this branch as 
Paras Dashimself had. Under the Hindu 
Women’s Rights to Property Act, 1937, 
she even acquired the right of claim- 
ing partition as a male owner. But in 
spite of all these improvement brought 
about in her legal status, qua the co- 
parcenary property. by the aforemen- 
tioned piece of legislation, it is settled 
law that the status conferred upon her 
still fell short of making her a coparce- 
ner as such. It is now well settled 
(see for example Commissioner of In- 
come-tax v. G. S. Mills, AIR 1966 SC 
24) that coparcenership is a necessary 
oualification for the managership of a 
joint Hindu family. As already ex- 
plained, defendant 1 notwithstanding 
her interest in the coparcenary pro- 
perty and her right to demand parti- 
fion was not a coparcener. She did not 
therefore possess the necessary quali- 
fications to become the manager of the 
joint Hindu family consisting of herself 
and her two minor sons on May 19, 
1951, ‘when the final decree for parti- 
tion was passed in favour of her sons 
through her as their next friend. 


10. It appears that defendant 2 had 
already attained the age of majority by 
the time defendant 1 executed the 
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mortgage-deed in question in favour of 


defendant 3 on May 19, 1952. That is. 


why, he furnished guarantee to defen- 
dant 3 for the payment by defendant i 
to defendant 3 of the mortgage amount 
along with interest thereon, The plain- 
tiff was still a minor at that time. This 
means that the joint Hindu family con- 
sisted of three members at that time. 
One of them was defendant 1 who had 
acquired her deceased husband’s un- 
divided interest in this property. The 
second member was defendant 2 who 
had already attained the age of majo% 
rity and was therefore competent to 
act as manager of the joint Hindu 
family. The third member was the 
plaintiff who was still a minor. The 
last two were of course the coparceners, 
unlike their mother who could not be 
and was not a coparcener. 


11. The mortgage, as already stated, 
was made by the mother, She appears 
to have made it out of sheer habit, for 
she had been managing the coparcenery 
property ever since the death of her 
husband little realising that one of her 
two sons had since attained the age of 
majority and thus automatically ace- 
quired the status of a Karta or Mana- 
ger of the joint Hindu family. We may 
in this connection refer to the evi- 
dence of D. W. Jaskaran who testified 
that after the death of Paras Das in 
1941, his widow Magna Bai (defendant 
1) kept her deceased husband’s busi- 
mess as a contractor, running for some- 
time, Jaskaran further stated that the 
the business came to a standstill after 
some time to be revived again in 1951. 
He testified in this context that on the 
eve of restarting the business, she 
approached him for help representing 
that on account of the minority of her 
sons including defendant 2, she would 
need his help in making the business a 
success. Jaskaran’s evidence would 
clearly show that in anticipation of 
defendant 2 coming of age, defendant 1 
had started giving serious thought im 
1951 to the revival of her husband’s 
business as a contractor. 


12. On a careful perusal of the 
evidence on record, it can scarcely be 
doubted that Paras Das deceased had 
started his own business as a contrac- 
‘tor under the name and style of Paras 
Das and Sons in 1936-37 while he was 
still a coparcener in the larger copar- 
cenary consisting of himself and his 
brothers and their sons, Kesarimal, 
Pokarmal, Onker Nath, Manoharlal and 
Jaskaran, each a respectable and reli 
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able witness in his own right, all stated 
with one voice, that Paras Das had 
started his own business as. a contractor ` 
under the name and style of Paras Das 
and Sons during his lifetime. Even 
Gyan Chand, the plaintiff, had to admit 
that besides the family business, his 
father, was carrying on his own busi- 
ness as a contractor. Learned trial 
Judge as well as learned single Judge 
seem to be agreeing that Paras Das and 
Sons was a venture of Paras Das alone 
which he started in 1936-37, A refer- 
ence to the judgment of learned single 
Judge would reveal that the main rea- 
son why he held Paras Das and Sons 
to be a separate business of Paras Das 
was the absence of its mention in the 
inventory of the coparcenary properties 
of the larger coparcenary, consisting of 


Paras Das and his brother and their 
sons, as given in the final decree for 
partition passed on May 19, 1951. We 


find ourselves in entire agreement with 
the learned single Judge that Paras Das 
and Sons was a contractor’s business 
which had been started by Paras Das 
in 1936-37 as his own business, sepa-. 
rate from the joint family business. In 
that sense, this business may not be 
regarded as family or ancestral busi- 
ness in the hands of Paras Das. Bud 
as soon as Paras Das died, this busi- 
ness devolved upon the surviving mem- 
bers of his family as a family or an- 
cestral business. It must therefore be 
regarded as a family business in the 
hands of the plaintiff, defendants 1 and 
2, on the death of Paras Das in 1941. 
The witnesses examined on behalf of 
the defendant 3 testified that since 
her sons were infants in 1941, defen- 
dant 1, herself, carried on the business 
of Paras Das and Sons for sometime 
after the death of Paras Das. They fur- 
ther stated that defendant 1 could not 


carry on that business for long and 
that it came to a standstill soon after - 


the death of Paras Das. 


13. Now it is fully established on 
the record that defendant 1 took this 
loan from defendant 3 on the security 
of a portion of the coparcenary pro- 
perty with a view to investing it in the 
old business of her husband known 
under the name and style of Paras Das 
and Sons, As already stated, the evi- 
dence of D. W. Jaskaran shows that she 
started giving serious thought in 1951 
to the revival of that business in anti- 
cipation of her son (defendant 2) coming 
of age. She actually raised the loan in 
1952, and by that time defendant 2 


used. 


. had already attained the age of majo- 
rity. Jaskaran also testified that the 
only source of livelihood of the joint 
Hindu family headed by Paras Das 
after he had filed the suit for partition 
and till his death was the income 
derived from the contract business car- 
ried on by Paras Das under the name 
and style of Paras Das and Sons. 


14. D. W. Kesarimal, an employee 
of the defendant bank, deposed that the 
cheque, Ex. 2, for Rs. 10,000/- made by 
the bank to defendant 1 on the basis 
of the transaction of mortgage was en- 
dorsed by her in favour of her son 
(defendant 2) and that defendant 2 got 
the amount credited in the account of 
M/s. Paras Das and Sons which had 
been opened with the defendant bank 
since 1949. This goes a long way to 
show that the amount was raised to 
revive the family business of Paras Das 
and Sons as contractors which had per- 


force become dormant soon after the 
death of Paras Das. 
15. D. W. Onkar Nath, one of the 


sureties who guaranteed the repayment 
of this loan by defendant 1 to defen- 
dant 3 testified that both defendants 1 
and 2 had told him that they had taken 
the loan for carrying on their business 
as military contractors, Jaskaran and 
Manoharlal D. Ws. recalled that after 
this transaction defendants 1 and 2 re- 
vived their business under the name 
and style of Paras Das and Sons and 
resumed supplies to the military im 
1952. 


16. It will thus be seen that defen- 
dant 3 produced evidence of an unim- 
peachable character to prove that Paras 
Das and Sons was a business of con- 
tractors and suppliers started by Paras 
Das in 1936-37 and that it was kept up 
for a short time after his death by his 
widow, defendant 1, as natural guar- 
dian of her minor sons. It is also 
abundantly proved -that she revived 
this business as soon as her older 
son attained the age of majority; and 
in fact she launched him into this busi- 
ness instantaneously with a fund of 
Rs. 10,000/- which she had raised as 
Joan by executing the mortgage deed. 
Defendant 3, as mortgagee, acted in 
good faith since among the sureties of 
this transaction, it obtained a deed of 
guarantee from defendant 2 as well. 
The very fact that the mortgage 
amount was under-written by defen- 
dant 2 and two others, as sureties, 
affords ample assurance of the fact -that 
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this alienation was made for a legal 
necessity. No person would come for- 
ward to offer himself as a surety 
guaranteeing the repayment of loan to | 
widow unless and until he was fully 
satisfied that the loan was being raised 
for legal necessity, Any lack of care on 
the part of a surety in such a transac- 
tion is bound to be detrimental to his 
own interest. 


1%. Learned single Judge has struck 
down this mortgage because he seems 
to think that in the absence of any evi- 
dence to show that Paras Das deceased 
had left behind any job of a contractor, 
as unfinished, any fresh work under- 
taken by the surviving members of the 
family as contractors after a lapse of 
more than 10 years of the death of 
Paras Das must be regarded as a new 
business, and that since the starting of 
anew business cannot be regarded, 
under decisional law, as something for 
the need of the family or to the bene- 
fit of the estate, the mortgage must be 
held to be an alienation made without 
legal necessity and therefore null and 
void, With all respect, we are unable 
to accept this view. A contractor’s busi- 
ness does not become a new business 
merely because after the execution of 
the earlier job, a new job is wunder- 
taken for execution. Similarly, if such 
a business came to a standstill after 
the death of the father who died leav- 
ing him surviving infant sons and a 
widow, it does not become 2 new busi- 
ness if the widow, or one of the sons, 
on attaining the age of majority, revives 
the same business. 


18. Before closing discussion on this 
aspect of the case, we would like to 
emphasise’ that defendant 1 who mort- 
gaged this property and defendant 2 
who stood surety for her have not 
eared to appear as witnesses and ex- 
plain the circumstances under which 
this transaction was entered into. The 
plaintiff has indeed produced no evi- 
dence worth the name in rebuttal of 
the evidence produced by defendant 3. 
to prove that this alienation was made 
by defendant 1 for legal necessity and 
that defendant 3 acted in good faith 
in advancing this loan. It must be 
borne in mind when we are considering 
the question of good faith of the mort- 
gagee that the mortgagee is a c0-opara- 
tive bank not a usurious money-lender 
and that the loan was advanced only 
after as many as 3 persons including the 
son of the mortgagor came forward to 
offer themselves as sureties. Moreover. 
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the alienation in question was not an 
absolute alienation, It was only a simple 
mortgage with the result that the 
mortgaged-property was kept intact and 
safe, for the benefit of the family in- 
cluding the plaintiff. Defendant 1, as 
mother and natural guardian of the 
plaintiff, could certainly be depended 
upon to have acted in a manner which 
was best calculated to serve the plain- 
tiffs interest, Defendant 2 who on 
attaining majority had automatically 
become the Karta of the family en- 
dorsed this mortgage by standing sure- 
ty for the repayment of the mortgage 
amount. 

19. We may now refer to a decision 
of the Supreme Court dealing with the 
question of legal necessity, having a 
bearing on the fact-situation as present- 
ed by the instant case. In Balmukund 
v. Kamlavati, ATR 1964 SC 1385, their 
Lordships made it clear that for a 
transaction to be regarded as one of 
benefit to the family it must not neces- 
sarily be only of a defensive character 
and that what transaction would be for 
the benefit of the family must neces- 
sarily depend upon the facts of each 
case. The test to be applied is whether 
the transaction was one into which a 
prudent owner would enter in the 
ordinary course of management in order 
to benefit the estate. We have no doubt 
whatever that this mortgage was a 
transaction which any prudent owner 
would have entered in the ordinary 
course of management in order to 
benefit the estate. This mortgage made 
it possible for the family business of 
contractors, the only source of liveli- 
hood of the family, to be revived. We 
must, therefore, hold that this was an 
alienation made for a legal necessity. 

20. Consequently, this appeal is 
allowed, and the judgment and decree 
passed by the learned single Judge are 
set aside. Instead the plaintiff’s suit is 
dismissed with costs throughout. 

Appeal allowed. 
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Motor Vehicles Act (1939), S. 12 — 
Revocation of driving licence on 
grounds of disease or disability — Prior 
notice to licensee not necessary -—— No 
violation of principles of natural justice. 
(Constitution of India, Art. 226). 


Whether any notice prior to the re- 
voking of the driving licence or of the | 
intention to proceed against the person 
concerned in consequence to the revo- 
cation is required or not is to be view- 
ed from the provisions of enactment. 
There is no such provision in S. 12 of 
the Act. The words used in S. 12 “if 
the licensing authority has reasonable 
grounds to believe” suggest that it is 
the subjective satisfaction of the licens- 
ing authority, The order being an exe- 
cutive or Administrative Order no 
prior notice was necessary and there- 
fore, principles of natural justice were 
not violated. AIR 1954 Raj 264, Rel. on.; 


AIR 1978 SC 597, Disting. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597 12 
AIR 1977 Guj 113 (FB) 11 
AIR 1970 Raj 200 10 
AIR 1954 Raj 264 14 


M. C. Bhandari, for Appellant; R. R. 
Vyas, for Union of India, 


BHATNAGAR, J.: — This Special 
Appeal under S. 18 of the. Rajasthan 
High Court Ordinance has been filed 
against the judgment passed by the 
learned single Judge of this Court on 
Nov. 9, 1973 in a writ petition filed by 


Mangilal —- Appellant against the re- 
spondents, 
2. Briefly stated the facts of the 


case giving rise to this special appeal 
are that the petitioner was appointed 
as a cleaner in the Directorate of Plant 
Protection (Quarantine and Storage) of 
the Ministry of Food and Agriculture, 
Government of India. In the year 1953 
he was appointed as Driver. In the year 
1962, while he was posted at Suratgarh 
the vehicle which he was driving met 
with an accident, On 16th Jan, 1967 
order (Ex. 1) was issued by the Deputy 
Locust Entomologist, Jodhpur asking 
him to appear before the licensing 
authority, Delhi for a test. He was 
declared unfit on account of his weak 
eye-sight. By the order dated June 13, 
1967 (Ex. 2) he was directed to get his 
eye-sight tested by the Principal, Medi- 
eal & Health Officer, Jodhpur. He was 
found fit. On Dee. 21, 1967 by order 
Ex. 4 he was again asked to appear for 
test at Delhi. Appellant protested 
against that order but he was informed 
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by memorandum Ex, 10 dated Feb. 12/ 
13, 1968 that his representation , was 
rejected and he should keep ready for 
the test. On May 17, 1968 he appeared 
before the licensing authority at Delhi. 
According to the appellent he was not 
tested and was asked to return to 
Jodhpur. The case of the respondents 
was that the appellant was tested and 
was found unfit. By the order dated 
18th May, 1968 (Ex. 12) the Motor 
Licensing Authority, Delhi revoked the 
driving licence held by the appellant 
and directed him to surrender the driv- 
ing licence to the authority at the ear- 
liest. In consequence to that order the 
appellant was reverted to his substan- 
tive post of Messenger-cum-Cleaner 
with effect from 30th Nov., 1968 vide 
Order Ex.%l1 passed by the Deputy 
Locust Entomologist, Jodhpur. 


3. Being aggrieved by the orders 
revoking his driving licence and conse- 
quently reverting him to his substan- 
tive post of cleaner, the appellant filed 
the writ petition under Art. 226 of the 
Constitution of India in this Court. 


4. The following three points were 
agitated before the learned single Judge 
during the course of arguments :— 

(1) That the order dated 30th May, 
1968 (Ex. 12) revoking the driving 
licence by the licensing authority at 
Delhi was illegal inasmuch as the 
licence having been issued by the 
licensing authority,. Jodhpur it was not 
permissible for the licensing authority 
at Delhi to revoke the same, 


(2) That medical test was the only 
proper way for ascertaining whether 
the petitioner was unfit to drive a motor 
vehicle due to any disease or disability 
and the Delhi authority had erred in 
dispensing with the medical examina- 
tion, 

(3) That the order (Ex. 12) revoking 
the licence -was mala fide and deserves 
to be quashed, The ground of mala fide 
was that while posted at Suratgarh in 
the year 1962, Mangilal was asked by 
Deputy Locus Entomologist, Kuldeep 
Bhatia to proceed to Palanpur with his 
personal luggage. During that trip the 
vehicle met with an accident on the 
way to Palanpur and Y. P. Dogra who 
was the Transport Officer happened to 
reach there. The two officers were not 
on good terms and Y. P. Dogra felt 
annoyed with the appellant for taking 
the goods of Kuldeep Bhatia. He, there- 
fcre, hatched a plan to harass the ap- 
pellant and the order dated June 16, 
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1967 (Ex. 1) directing him to get hmm- 
self medically tested was the conse- 
quence of that planning. 

5. About the first point the learned 


single Judge held that S. 12 of the 
Motor Vehicles Act (hereinafter to be 
referred as ‘the Act’) authorises any 


licensing authority to revoke the licence 
on the ground of disease or disabi_ity 
and therefore the order passed by Delhi 
authority was not without jurisdiction. 
About the second contention the finding 
of the learned single Judge was that 
the proper and lawful remedy for 
the petitioner was to prefer an appeal 
under S. 13 of the Act and since he has 
not cared to avail of that simple and 
efficacious remedy, this Court cannot 
entertain the arguments on merits of 
the order of revocation in the writ 
petition. The contention about the 
mala fides in issuing orders Exs. 11 
and 12 was rejected on the ground that 
the appellant could not substantiate his 
case to that effect and also because the 
interval of 5 years between the acci- 
dent in the year 1962 and the order 
for medical examination in the year 
1967 was such a long period that the 
accident which took place while taking 
the luggage of Kuldeep Bhatia cannot 
be connected with the order passed in 
the year 1967. The learned single Judge 
in view of these findings dismissed the 
writ petiton. Dissatisfied by that order 
the appellant has filed this special 
appeal, 


6. All the points agitated in the writ 
petition have been taken in this special 
appeal but the learned counsel for the 
appellant at the commencement of the 
arguments submitted that the ground 
of mala fides in issuing the impugned 
orders Ex. 11 and Ex. 12 could not 
be substantiated and so he dropped 
that point. 


7. Assailing the impugned order the 
learned counsel for the appellant 
strenuously contended that the inter- 
pretation of S. 12 of the Act by the 
learned single Judge is erroneous be- 
cause the licensing authority at Delhi 
having not issued the licence could not 
have revoked it. This point need not 
detain us much because the provisions 
of S. 12 of the Act are quite clear on 
the point. The words occurring in the. 
said section are “any licensing autho- 
rity” and not the authority issuing the 
licence. ` The intention of legislature is 
amply clear by the 1st part of the sec- 
tion which provides that ‘where the aw- 
thority revoking a driving licence is 
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not the authority which issued the 
same, it shall intimate the fact of revo- 
cation to the authority which issued 
that licence. 


8. Mr. Bhandari vehemently. stres- 
sed that the order revoking the driving 
licence and the consequent order of 
reversion are in flagrant disregard of 
the principle of natural justice because 
the appellant was not intimated about 
the intention of taking action against 
him, He has argued that the principle 
of natural justice demands that proper 
opportunity should be given to the 
delinquent to explain any material 
found against him and an order detri- 
mental to his interest can be passed 
only after providing him an opportu- 
nity of being heard. According to the 
learned counsel, the finding of the 
learned single Judge that, as the ap- 
peal lies against the order passed under 
S. 12 of the Act, the arguments cannot 
be ‘entertained in writ petition, is erro- 
neous. 


9. Learned counsel for the respon- 
dents submitted that the principle of 
natural justice is not attracted in an 
executive order and the appellant 
having failed to avail of the right of 
appeal, he cannot seek any relief in 
this Court. j 


10. Section 13 of the Act provides 
for appeals against the orders review- 
ing or revoking the driving licence. 
fn the case of Hari Narain Natani v. 
Regional Transport Authority, Jaipur, 
AIR 1970 Raj 200 this Court while deal- 
ing with the case of permits granted by 
Regional Transport Authority without 
limiting number of stage carriages for 
which the remedy of the aggrieved per- 
son is by way of appeal under S. 64 of 
that Act had held that this Court will 
not entertain writ petition challenging 
appealable orders directly, unless such 
orders are without jurisdiction. It being 
not the practice of this Court to enter- 
tain’ writ petitions challenging appeal- 
able -orders, the learned single Judge, 
in our opinion, was quite correct in not 
entertaining the arguments on the 
merits of the orders challenged by the 
appellant in the writ petition. 


11. Mr. Bhandari, learned counsel 
for the appellant, submitted that in this 
ease the question of disregard to the 
principles of natural justice by not 
‘issuing notice to the appellant is in- 
‘volved and, therefore, this Court 
should hear the. matter from. that 
` angle. To substantiate his arguments 
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Mr.- Bhandari referred to a Full Bench 
decision of the Gujarat High Court in 
the case of Abad Cotton Mfg., Co. Ltd. 
v. Union of India, AIR 1977 Guj 113. It 
has been observed therein that the 
writ petitions under Art. 226 (1) (a) on 
the ground of invasion of fundamental 
rights are entertainable where the ac- 
tion is taken under an ultra vires 
statute, or where, although the statute 
is intra vires the action is withcut 
jurisdiction or the principles of natural 
justice: was violated. When the griev- 
ance against an order is that the fun- 
damental rights of a person are infring- 
ed and the principles of natural justice 
are violated, the writ petition is enter- 
tainable, 


12. We will now view the matter in ` 
hand to find out whether it was obli- 
gatory on the authorities concerned to 
issue notice to the appellant before re- 
voking his licence and passing conse- 
quent order of his reversion, Section 12 
of the Act does not envisage any such 
notice. Mr. Bhandari submitted that 
whenever any order affecting any right 
sf a person is issued, the principles of 
natural justice. demand “that the inten- 
tion to do so should be communicated 
to the affected person to enable him 
to explain the grounds raised against 
him. In this connection he referred to 
the principle enunciated in the case of 
Smt. Maneka Gandhi v. Union of India, 
ATR 1978 SC 597. In that case the 
passport of the petitioner was impound- 
ed in public interest by the order of 
the Government of India and that order 
was challenged by her in a writ peti- 
tion under Art. 32 of the Constitution. 
The order impounding the passport of 
the petitioner was held to be clearly 
in violation of the rule of natural jus- 
tice embodied in the maxim audi alte- 
ram partem because it was not in con- 
formity with the procedure prescribed 
by the Passport Act, 1967 and also be=:- 
cause the Central Government not only 
did not give an opportunity of hearing 
to the petitioner after making the ‘im- 
pugned order impounding her passport 
but even declined to furnish to the 
petitioner the . reasons for impounding . 
her passport despite requests made by 
her, In such circumstances their Lord- 
ships observed that the exercise of tha 
power is not made dependent on tha 
subjective opinion of the Passport Au- 
thority as regards the necessity of 
exercising it on one or more of the 
grounds stated in the section. but the 
Passport Authority is required to record 
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in writing a brief statement of reasons 
for impounding the passport and, save 
in certain exceptional circumstances to 


supply a copy of such statement to the 
‘person affected, so that the person con- 
cerned can challenge the decision of 
the passport authority in appeal and 
the appellate authority can. examine 
whether the reasons given by the Pass- 
port Authority are correct, and if so, 
whether they justify the making of the 
order impounding the passport. 


18. The provisions of impounding the 
passport are altogether different from 
the provisions of revoking the licence 
under S. 12 of the Act. In the former, 
licence can be impounded only in the 
interest of general public and reasons 


are to be given, which in the case 
referred to above were not given and 
the only ground for impounding the 


licence was that in the opinion of the 
Central Government 
.the petitioner was necessary for giving 
evidence before the Commission of In- 
quiry and her. leaving India -mght 
frustrate or impede to some extent the 
‘inquiries which were being conducted 
by the Commission of Inquiry. 


14, Section 12 of the Act does not 


require reasons to be recorded. Despite - 


that the licensing authority at Delhi has 
assigned reasons for the action taken 
vide Ex. 12, The words used in S, 12 
‘it the licensing authority has reason- 
able grounds to believe’ suggest that it 
is the subjective satisfaction of the 
licensing authority. Whether any notice 
prior ta the revoking of licence or of 
the intention to proceed against the 
person concerned in consequence to 


that revocation is required or not is to. 


be viewed from the provisions of enact- 
ment. As we have observed abwuve, 
there is no such requirement in S. 12 
of the Act. In this connection it will be 
profitable to refer to the  principies 
enunciated in the case of Kishore Singh 
v. State of Rajasthan, AIR 1954 Raj 
264. That case related to the cancel- 
lation of the licence under S. 18 of the 
‘Arms. Act. That order was considered 
to be an executive order as distinguish- 


ed from judicial or quasi-judicial order. . 


While differentiating between the two, 
their Lordships observed, that four con- 
ditions are necessary before an order 
becomes a judicial order viz: (i) there 
should be a body of persons, (ii) this 


body of persons should have legal aus - 
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thority, (ii) the legal authority should 
be to determine questions affecting 
rights of subjects or citizens, and (1v) 
this body of persons should have the 
duty to act judicially. It was observed 
that three of these conditions will be 
present in most orders of an executive 
or administrative nature and it is only 
the fourth condition which will not be 
present in the case of executive orders, 
namely, there should be a duty to ast 
judicially. According to their Lordships, 
it is the presence of this conditicn 
which differentiates an executive order 
from a judicial or quasi-judicial order. 
In view of the case before them it was 
held that under S. 18 (a) Arms Act, 
1878 no duty is cast on the authority 
cancelling a licence to act judicially. 
Considering the question of notice in 
connection with the two orders assailed 
by the appellant, we can safely say 
that statute does not require any notice 
to be issued and the order being an 
executive or administrative order notice 
was not necessary, and therefore, prin- 
ciples of natural justice were not vio- 
lated nor any right of the appellant’ to 
be heard was infringed. We are 


_ Strengthened in our view by the obser- 


vations made in the case just referred 
to avobe wherein it has been held as 
under:— 


“Where an authority exercising 
administrative powers under a statute 
(e.g. u/s, 18(a) Arms Act) acts within 
the four corners of the statute, and dces 
not exceed or abuse its powers, it is 
unnecessary to introduce into the sta- 
of natural justice. 
Thus, if in a particular type of statute 
it is thought unnecessary to provide for 
notice of hearing in an administrative 
matter, the Courts should not introduce 
that in the law on the basis of princi- 
ples of natural justice.” 


15. This principle is applicable with 
full force to the case in hand. As no 
right of the appellant is infringed, the 
plea of violation of principles of natu- 
ral justice is not available to him. 


16. We, therefore, find no force in 
this special appeal, and it is dismissed. 
But in the circumstances, there will be 
no order as to costs, 


Appeal dismissed. 
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AIR 1980 RAJASTHAN 82 
~ (JAIPUR BENCH) 
P. D. KUDAL, J. 


Hari Ram, Petitioner v. Ratanial, 
Respondent. 
Civil Writ Petn. No, 629 of 1979, 
D/- 2-8-1979. 


Rajasthan High Court Rules (1952), 
R. 159 — Caveator to get notices — 
Caveat filed on 23-7-1979 — Writ peti- 
tion filed on 25-7-1979 and listed for 
admission on 26-7-1979 — Names of 


caveators counsel not shown in cause 
list — Petition after hearing admitted 
and stay order passed — No respon- 


sibility in such case can be laid on 
petitioner for failure of notice to cavea- 
tor — It is omission by Registry — 
Nobody can be prejudiced by acts and 
omissions of Court within which comes 
such fault of Registry — Hence cavea- 
tor had right to be heard before admis- 
sion of petition — Therefore admission 
and stay order recalled. (Paras 5, 6) 

M. R. Calla, for Petitioner; D., C. 
Sharma (for No. 1) and N. K. Jain, for 
Respondents. 


ORDER: Arguments were heard 
on the application dated 27-7-1979, filed 
on behalf of the respondent Ratanlal. 


2. The contention of the respondent 
is that he had filed caveat on 23-7-1979. 
The writ petition was filed on 25-7-1979, 
and listed for admission on 26-7-1979 
and was as shown in the cause-list. The 
names of Sarvashri D. C. Sharma 
and N. K. Jain, Advocates for the re- 
spondent No. 1 were not shown in the 
cause-list. The writ petition was heard 
and admitted for hearing. On hearing 
the stay petition, the operation of the 
impugned order Ex. 22 was stayed for 
a period of two weeks. 


3. Shri Calla appearing on behalf of 
the petitioner states that, though, 
caveat had been filed on behalf of the 
respondent No. 1, yet if the writ peti- 
tion has been heard and admitted for 
hearing there is no reason why the 
order of admission dated 26-7-1979 
should be recalled. He further contends 
that the stay order issued on 26-7-1979 
also should not be recalled for the same 
reasons, He has further contended that 
the respondent No. 1 Ratanlal was 
present in the Court when the writ 
petition was being heard and orders for 
stay were passed. He further contended 
that Ratan Lal tried to overreach the 
process of the Court. 
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4.. Rule 159 of the Rajasthan ` High 
Court Rules, 1952 provides that where 


an appeal, petition or application is ex- 
pected to be lodged, or has been lodged 
but is pending admission, any person 
claiming a right to appear before the 
Court on the hearing of such appeal, 
petition or application may lodge a 
caveat in the matter thereof, and shall 
thereupon be entitled to receive from 


the Registrar notice uf the lodging of 
the appeal, petition oor application. 
Rule 159 (4) provides that where a 


caveat has been lodged as aforesaid, 
notice of the hearing of the appeal, 
petition or application shall be given te 
the caveator. 


5. In the instant case, no responsi- 
bility can be laid on the petiticner 
that notice to the respondent on whose 
behalf caveat had been filed was not 
given, In the instant case, it appears 
to be an act of omission on the part of 
the Registry. Once the caveat had been 
filed, the names of the Advocates for 
the respondent ought to have appeared 
in the cause list, It is a settled princi- 
ple of jurisprudence that nobody can 
be prejudiced by the acts and omis- 
sions of a Court of Law. The fauli on 
the part of the Registry comes within 
the ambit of acts and omissions of this 
Court. In view of this settled proposi- 
tion of law, the respondent Ratanlal 
had a right to be heard before the 
admission of the writ petition could be 
ordered. In this view of the matter, the 
order dated 26-7-1979, admitting the 
writ petition for hearing is hereby re- 
called. As the writ petition relates to 
an election matter, its urgency cannot 
be disputed. The writ petition shall be 
listed for admission on 3-8-1979. 


, 6. The order of stay issued on 26-7- 
1979 is accordingly also recalled. The 
stay application shall also be listed for 
order on 3-8-1979 along with the main 
file. This matter may be listed as case 
No. 1 for admission. s 


7. Before parting with this order, it 
must be stressed on the Registry that 
steps should be taken to ensure that in 
future, no such lapses occur when 
caveat is filed in the matter. The Addi- 
tional Registrar shall take necessary 
steps to ensure that such recurrence 
does not happen in future again. 


‘Order accordingly. 
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AYR 1980 RAJASTHAN 83 
C. M. LODHA, C. J. AND 
M. C. JAIN, J. 

Pukh Raj and others, Appellants vV. 
The State of Rajasthan and others, Re- 
spondents, 

“Bpecial Appeals Nos. 70, 71, 88 to 
92 of 1979, D/- 11-7-1979.* 


(A) Evidence Act (1872),. S. 115 — 
Estoppel by conduct — Applications for 
grant of leases in question were invited 
in September, 1977 — Petitioners ap- 
plied for leases on 7-9-1977 — Notifica- 
tion in question of State Government 
prescribing method of drawing lots for 
granting lease issued on 27-12-1977 — 
Lots drawn on 22-2-1978 — Petitioners 
raised objection at the time of drawing 
lets that leases should be granted to 
them>and lots should not be drawn — 
As at the time when petitioners ap- 
plied for leases, the notification in 
question had not been issued, it cannot 
be said that by their conduct the peti- 
tioners had become disentitled to ques- 
tion the validity of notification. 

(Para 4) 


(B) Constitution of India, Art. 226 — 
Alternative remedy — Petition chal- 
lenging notification issued by State 
Government under Rule 63 of Raj. 
Minor Mineral Concession Rules — 
Petitioners availed of alternative re- 
medy of appeal which had not been 
decided and having further remedy by 
way of revision to Central Government 
— Held, petition could not be dismiss- 
ed on ground of existence of alterna- 
tive remedy as State Government or 
Central Government could not strike 
down, in exercise of their appellate or 
revisional powers, the notification which 
must be deemed to be a law made by 
a State Government in exercise of 
legislative power delegated to it. ((1) 
Rajasthan Minor Mineral Concession 
Rules (1977), R. 63 — (2) Mines and 
Minerals (Regulation and Development) 
Act (16 of 1957), S. 15). (Para 5) 


(C) Mines and Minerals (Regulation 
and Development) Act (16 of 1957) 
S. 15 — Rajasthan Minor Mineral Con- 
cession Rules (1977), Rr. 63, 61, 29 — 
Notification under R. 63 relaxing pro- 
cedure prescribed in R. 29 for allot- 
ment of area — Notification prescrib- 
ing method of drawing lots for grant- 





*Against judgment of S. C. Agrawal J. 
in C. W. P. Nos. 111, 181 to 184 of 
1978. D/- 23-3-1979. 
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ing lease in respect of some category 


of persons — Notification can be justi- 
` fied as introducing amendment jn 
R. 29 — Action of Government cannct 


be said to be arbitrary or discrimina- 
tory. Civil W. P. Nos. 111, 181 to 184 
of 1978, D/- 23-3-1979 (Raj), Reversed. 
(Constitution of India, Art. 14). 

The notification in question issued by 
the State Government under Rule 63 
relaxing provision of R. 29 in matters 
of granting lease can be justified es 


‘introducing an amendment in Rule 29. 


The amendment in the Rules can he 
validly made by the State Government 
in exercise of its powers under Section 
15 of the Act. If wrong provision hes 
been mentioned in the notification, the 
wrong provision does not affect tke 
validity of the amendment made in the 
Rule. (Paras 7, 8) 


Under Rule- 29 itself the competent 
authority is not bound to take into 
consideration the matters specified in 
the rule in all cases and under all 
circumstances, but it is only when tre 
applications are received on the same 
day then the matters mentioned jin the 
rules have to be taken into considera- 
tion. By the impugned notification, it 
may be noted, that for the purpose of 
deciding priority and allotment of new- 
ly opened areas for deciding priority 
amongst applicants falling under a 
particular category, lots will be drawn 
out of the eligible applicants, i.e. in a 
case. covered by the notification the 
competent authority shall not examine 
each application in the light of matters 
specified in the Rule but will allot tne 
area by lots. Even under the existing 
Rule 29, it is not obligatory for the 
competent authority to take into con- 
sideration the specified matters and ad- 
judge the claims of the rival applicants 
in the light of those matters under cer- 
tain circumstances and, therefore, if 
for newly opened areas the method of 
drawing lots has been prescribed in 
respect of the same . category of per- 
sons, it would only amount to amend- 
ing the rule. The notification can be 
justified as introducing an amendment 
in Rule 29. AIR 1964 SC 1329, Foll. 


(Para 11) 

Further, the impugned notification 
was issued in the best interest of the 
industry and better working of the 
mines, Therefore the impugned notifi- 
cation can be justified even under 
Rules 61 and 63 of the Rules as the 


procedure laid down therein for ieas- 
ing out quarries in question would be 


$4 Raj. 
in the best interest of the industry and 
would result in better working. of 
mines, > (Para 13) 

No applicant can claim to geta 
mining lease as a matter -of right and 
if for a particular category of persons 
the Government deems it fit and pro- 
per to allot an area by drawing lots, 
it cannot be said that the action of the 
Government is in any way arbitrary or 
discriminatory. Therefore even if the 
impugned notification is judged from 
the point of relaxation of rules, then 
too it is justified. Civil W. P. Nos. 111, 
181 to 184 of 1978, D/- 23-3-1979 (Raj), 


Reversed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1329 7 


H. M. Parekh for Pukh Raj and Om 
Prakash, for, Appellants; D. S. Shisho- 
dia, Govt. Advacate for the State of 
Rajasthan and others Appellants;. M.-J. 
Bhoot, for Respondents. 

C. M. LODHA, C. J:i— The only 
point for determination in these con- 
nected special appeals under Section 18 
of the Rajasthan High Court Ordinance 
is whether the notification dated Dec. 
27, 1977, issued by the State Govern- 
ment in exercise of powers conferred 
under Rule 63 of the Rajasthan Minor 
Mineral Concession Rules, 1977, (which 
will hereinafter referred to as the 
Rules) is void and the leases of the 
stone quarries granted in pursuance of 
the said notification are liable to be 
set aside? The learned single Judge 
has allowed the writ petitions and 
struck down the notification as well as 
the leases granted in pursuance there- 
of and hence these appeals. 


2. In order to appreciate the points 
canvassed before us we may refer to 
the relevant provisions of the Mines 
and Minerals (Regulation and Develop- 
ment) Act 16 of 1957, (which herein- 
after will be referred to as the Act). 
Section 15 confers powers on State 
Government to make rules in respect of 
minor minerals and lays down that the 
State Government may, by notification 
in the Official Gazette, make rules 
regulating the grant of prospective 
leases and mining leases in respect of 
minor minerals and for purpos2s con- 
nected therewith. In exercise of the 
powers conferred by the aforesaid sec- 


tion, the Government of Rajasthan 
made the Rajasthan Minor Mineral 
Concession Rules, 1977. Rule 29 (1), 


which has been relaxed by the Govern- 
ment by the. impugned notification, 
reads as’ under :— ; 
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-in respect 
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“29, Preferential right of certain per- 
sons — (1) The rent-cum-royalty leases 
for all minerals excluding marble shall 
be granted to persons belonging to the 
following categories in the ` descending 
order of priority:— 

(i) manual workers in the mines: 

(ii) persons belonging to the sche- 
duled castes/scheduled tribes; ` 

(iii) village artisans; 

(iv) landless labourers; 

(v) ex-soldiers including members of 
para military forces belonging to 
Rajasthan, who have been permanently 
disabled and the dependents of those 
who have been killed in action; and 

(vi) Rajasthan State Government ser- 

vants who have become’ permanently 
disabled while on duty or the depen- 
dents of those who have been killed on 
duty; 
Provided that where two `or more -ap~ 
plications have been received for -the 
same land, on the same day and from 
the persons belonging to such one of 
the categories. as mientioned above, “the 
competent authority, after taking into 
consideration the matters specified ‘þe- 
low, may grant lease to such one of 
the applicants as it may deem fit:— 

(i) past experience in mining with 
reference to the scientific exploitation 
and conservation of minerals; 

(ii) willingness to set up a mineral 
based industry in the State; 


(iii) technical know how; 
(iv) financial soundness 
lity; 
` (v) number of mining leases held; 
(vi) any dues outstanding in 
name or in the name of the firm of 
which he is/was a partner; >` 


Provided further that where no appli- 
cation is received from any of the per- 
sons belonging to the above categories 
within a period of fifteen days from the 
notified date of receipt of application 
of the specified land, the 
rent-cum-royalty lease may be granted 
to any other person whose application 
was received earlier in order of time; 
Provided also that where two or more 
applications have been received on the 
same day and in respect of the same 
land from persons not belonging to 
any of the categories mentioned above 
the competent authority may grant 
lease to such one of the applicants 
as it may deem fit after considering the 
matter specified in the first proviso.” 

Rule 63 provides that the Government 
may relax any provision of these rules 


and stabi- 
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in. the interest of mineral development 
or better working of mines, In exer- 
icise of powers conferred under Rule 63 
of the Rules, the State Government 
issued the following notification dated 


Dec. 27, 1977, marked Ex. 2 on the 
record:— 
“In exercise of powers conferred 


under Rule 63 of the Rajasthan Minor 
Mineral Concession Rujes, 1977, the 
State Government hereby relax the 
‘procedure prescribed for allotment of 
area on RCRL basis under Rule 29 of 
MMCRs, 1977 and lay down the follow- 
ing procedure for the’ purpose of decid- 
ing priority and allotment of area 
amongst applicants for rent-cum-royalty 
leases in the following areas:— 


Place. District. 
Nala-ka-Mataji Bhilwara. 
. Kathwara 2 
Paparbed á 
Channa-ka-Badiya Jodhpur. 
3? 


. Pabumagra 

. Extehsion of Keru area 
. Somnada 

. Baleshwar 


(2) These instructions will apply only 
to the newly opened areas and will not 
affect the areas which have already 
been allotted in the past. 


(3) Applications will be sorted out 
quarrywise. For each quarry, lists will 
be prepared of persons eligible for al- 
lotment. These lists will be prepared 
categorywise, viz., one list will be pre- 
pared for manual workers, another list 
will be prepared for persons belonging 
tothe Scheduled castes/Scheduled tribes 
-and of other categories under the pro- 
visions of Rule 29 of the Rajasthan 
Minor Mineral Concession Rules, 1977. 
These lists will be published at the 
office of the Mining Engineer/Asstt. 
Mining Engineer concerned and objec- 
tions invited in a week's time. Appli- 
cations along with objections will be 
decided by Asstt. Mining Engineer/ 
Mining Engineer the competent autho- 
rity under the Rules in the presence of 
the local MLA, Pradhan, Sarpanch and 
an officer to be nominated by the 
Director of Mines and Geology and the 
concerned parties as are present. 


. (4) For deciding priority amongst ap- 
-plicants falling under a particular cate- 
gory, lots will be drawn out of the 
eligible applicants in the presence of 
the people’s representatives and the 
-revresentative of the Directorate. First 
of all, lots would be drawn out of the 


1 

2 

3. 

4, 

5. Golasmioor Bhakari 
6 

7 

8 

9 
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eligible applicants of the first category. 
If there is no eligible candidate from 
the first category then lots would be 
drawn out of the eligible applicants 
falling under the second category. If 
still no eligible candidate is found ev2n 
in that category, then lots would be 
drawn out of the category following 
next below and the process will be 
continued till all available plots are 
allotted. 


As soon as work relating to the al- 
Ictment of lots is completed, a list of 
persons to whom quarries have been 
sanctioned will be prepared on the spot 
and put up on the notice board of the 
concerned Mining Engineer/Asstt. Mining 
Engineer office.” 


The mines in question are situated in 
village Golasani shown at piace No. 5 
in the notification. All the applicants 
for the mines in question are manual 
workers. In accordance with the noti- 
fication lots were drawn and leases 
were granted to the persons according 
to the result of the lots. The peti- 
tioner-respondents who had applied for 
lease but who did not get the same in 
lots which were drawn, filed writ peti- 
tions under Article 226 of the Consti- 
tution of India for quashing the noti- 
fication and setting aside the leases 
granted under it, The appellants took 
a preliminary objection to the main- 
tainability of the writ petitions on two 
grounds, namely, (i) that the order 
granting lease was appealable and the 
petitioners had already preferred app=2al 
before the State Government and, 
therefore, the writ petitions did not tie. 
In this connection, it was contended 
that the remedy of revision to the 
Central Government under Section 30 
of the Act was also available to them. 
Both these preliminary objections were 
overruled by the learned single Judge. 
On merits, the learned Judge held that 
the relaxation of Rule 29 by the 
impugned notification was bad inas- 
much as under Rule 63 the Govern- 
ment could relax any provisions of che 
rules in the interest of mineral de- 
velopment or better working of he 
mines and since no interest of mineral 
development oor better working of 
mines could be achieved by the im- 
pugned relaxation, the notification was 
bad. Consequently, the writ petitions 
were allowed and the impugned noti- 
fication as well as the leases granted in 
accordance with the notification were 
struck down. : 


` 
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3. Mr. H, M. Parekh, learned coun- 
sel for the appellants, has pressed the 
preliminary objection as to the mam- 
tainability of the writ petitions before 
us. He has urged that since the re- 
spondent-petitioners had participated in 
drawing of lots and had taken chance 
for allotment in the impugned proceed- 
ings of drawing of lots, they cannot be 
allowed to question the validity of the 
notification by filing writ petitions. The 
second preliminary objection raised by 
Mr. Parekh is that the petitioners had 
availed of the alternative remedy of 
appeal which had not been decided and 
at any rate, there was further remedy 
by way of revision to the Central Gov- 
ernment available to them and, there- 
fore, the writ petitions were not enter- 
tainable. 


4. As far as estoppel by conduct is 
concerned, it may be observed that the 
applications for grant of leases in 
question were invited in Sept. 1977. The 
petitioners applied for leases on Sept. 
7, 1977. The notification in question is 
dated Dec. 27, 1977, and the lots were 
drawn on Feb. 22,1978. Thus, itis clear 
that at the time when the petitioners 
applied for leases, the notification in 
question had not been issued and the 
system of allotment had to be changed 
on account of the impugned notification 
issued thereunder, It further appears 
that the petitioners and, at any rate, 
some of them raised objection at the 
time of drawing lots that the leases 
should be granted to them and lots 
should not be drawn. In these circum- 
stances, it is difficult to hold that by 
their conduct the petitioners had be- 
come disentitled to question the validity 
of the notification. Had they applied 
for lease after the issue of the notifi- 
cation knowing full well that ths leases 
would be granted in accordance with 
the system laid down in the notification, 
then it could very well have been said 
that they took chance and having fail- 
ed in that, they turned round and ques- 
tioned the validity of the very noti- 
fication under which they had applied, 
but that is not the position here. We 
are, therefore, not inclined ta accept 
this preliminary objection, Moreover, 
this point does not seem to have been 
pressed before the learned single Judge 
as there is no mention of it in his 
detailed judgment. For that’ reason also 
we are not prepared to accept this ob- 
jection. 


| 5. As to the second preliminary ob- 
jection, it is true that the petitioners 
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had filed appeals and they could go 
further in revision to the Central Gov- 
ernment, but, in our opinion, it would 
not be open to the appellate authority 
or the revisional authority to strike 
down the notification which must be 
deemed to be a law made by the State 
Government in exercise of the legis- 
lative power delegated to it by Section 
i5 of the Act read with Rule 63 of the 
Rules, It is difficult to hold that the 
State Government or, for the matter 
of that, the Central Government could 
strike down the notification in exercise 
of their appellate and revisional powers 
respectively. We agree with the fnd- 
ing on this point by the learned Judge 
and are of the view that the writ peti- 
tions could not have been thrown out 
on the ground of existence of alter- 
native remedy. 


6. This brings us to the main ques- 
tion regarding validity of the notifica- 
tion. We may observe at the very out- 
set that minerals, mines and quarries 
are the State Governments own pro- 
perty. In the absence of any law ər 
contract ete. to the contrary, stone 
quarries vest in the State and no per- 
son has any right to exploit it other- 
wise than in accordance with the pro- 
visions of the Act and the rules made 
thereunder. Section 89 of the Rajasthan 
Land Revenue Act, 1956, lays down that 
the right to all minerals, mines and 
quarries shall vest in the State Gov- 
ernment and the State Government 
shall have all powers necessary for the 
enjoyment of such a right. It is thus 
clear that a person gets right to ex- 
ploit a mineral or excavate a quarry 
only in accordance with the provisions 
of the Act and the Rules. 


7. The notification is purported to 
have been issued in exercise of the 
powers conferred upon the State Gov- 
ernment under Rule 63 of the Rules. 
However, Mr. Parekh has urged that, 
as a matter of fact, by the impugned 
notification the State Government has 
amended R. 29 and, therefore, the noti- 
fication must be considered as a part 
of the Rule. It only engrafts an ex- 
ception in the matter of leasing out 
new stone quarries in specified villages. 
It is submitted that there is no em- 
bargo on the powers of the State to 
prescribe any method that it may deem 
fit for leasing out particular quarry in 
a particular area and, therefore, apert 
from Rule 63, the impugned notification 
can be justified on the ground that it 
is an amendment of Rule 29. In this 
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connection, he has invited our atten- 
tion to sub-para (i) of para 8 of S, B. 
Civil Writ Petition No. 181 of 1978 
Jetha Ram v. State of Rajasthan, 
wherein it is mentioned as follows :— 

Moris As a matter of fact, by the im- 
pugned notification the State Govern- 
ment has amended the existing Rules 
for which there is a prescribed proce- 
dure and this amendment has been 
brought about without following the 
prescribed procedure.” 


It is argued that a wrong reference to 
the power under which certain action 
is taken by the Government would not 
per se vitiate the action done if it can 
be justified under some other power 
under which the Government can law- 
fully do that act. It is argued that if 
wrong provision has been mentioned in 


the notification, the wrong provision 
does not affect the validity of the 
lamendment made in the Rule. The 


proposition of law enunciated by the 
learned counsel appears to be correct 
and if any authority is needed on the 
point, we may refer to Hukamchand 
Mills v. State of Madhya Pradesh AIR 
1964 SC 1329 wherein it was observed 
that the mere mistake in the opening 
part of the notification in reciting the 
wrong source of power does not affect 
the validity of the amendment. It was 
held that the Government have the 
power under Section 5 (1) and (3) of 
the Act No, 1 of 1948 to amend the 
tax rules and the only mistake that the 
Government made was that in the 
opening part of the notification Section 
5 of the Act was not referred to and 
the notification did not specify that the 
Government was making a regulation 
under Act 1 of 1948. 


8 Now it is not disputed before us 
that the amendment in the Rules can 
be validly made by the State Govern- 
ment in exercise of its powers under 
Section 15 of the Act. The question, 
therefore, is whether the change in 
procedure of leasing out the quarries 
in question by the impugned notifica- 
tion was an amendment of Rule 29 it- 
self? We may, therefore, here analyse 
R. 29. It lays down preferential rights 
of certain categories of persons in the 
order of priority, ie. category No. 1 
will exclude all other categories. In 
other words, if a person in category 
No. 1 is available, then he will be pre- 
ferred to all other applicants, If no 
person from category 1 is available, 
but a person in category No. 2 is avail- 
able then he will similarly exclude 
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all other applicants from other cate- 
gories so forth and so on. However, the 
first proviso lays down that where two 
or more applications have been receiv- 
ed for the same land on the same day 
from persons belonging to one of the 
categories, then the competent authority 
will take into consideration the matters 
specified below for granting lease to 
such one of the applicants, namely, 

(i) past experience in mining with 
reference to the scientific exploitation 
and conservation of minerals; 

(ii) willingness to set up a mineral 
based industry in the State; 

(iii) technical know how; 

(iv) financial soundness and stability; 

(v) number of mining leases held; 

(vi) any dues outstanding in his name 
or in the name of the firm of which he 
is/was a partner, 
This means that if only one application 
is received on the first day of receipt 
of applications and other applications 
from the same category of persons are 
received on subsequent dates though. 
within the prescribed limit then the 
person, whose application has been re- 
ceived first in time, will be entitled to 
get the lease irrespective of the matters 
specified below the proviso. 


9. The second proviso in Rule 29 (1) 
lays down that if no application is re- 
ceived from any of the persons belong- 
ing to categories Nos. (i) to (vi) within 
a period of fifteen days from the noti- 
fied date of receipt of application in 
respect of the specified land, the rent- 
cum-royalty lease may be granted to 
any other person whose application was 
received earlier in order of time. Thus, 
under this proviso also the authority 
granting lease is not required to take 
into consideration the matters specified 
in the Rule, 


10. Then comes the third proviso 
according to which if two or more ap- 
plications have been received on the 
same day from persons not belonging 

any of the categories, the com- 
petent authority may grant lease to 
such one of them as it may deem fit 
after taking into consideration the mat- 
ters specified in the first proviso. 


IL Thus, under this rule itself the 
competent authority is not bound to 
take into consideration the matters 
specified in the rule in all cases and 
under all circumstances, but it is only 
when the applications are received on 
the same day then the matters men- 
tioned in the rules have to be taken 
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into consideration. By the impugned 
notification, it may be noted, that for 
the purpose of deciding priority and 
allotment of newly opened areas for 
deciding priority amongst applicants 
falling under a particular category, lots 
ill be drawn out of the eligible appli- 
cants, ie. in a case covered by the noti- 
fication the competent authority shall 
ot examine each application in the 
light of matters specified in the Rule 
but will allot the area by lots. As we 
have already pointed out above, even 
under the existing Rule 29, it is not 
obligatory for the competent authority 
to take into consideration the specified 
atters and adjudge the claims of the 
rival applicants in the light of those 
matters under certain circumstances 
and, therefore, if for newly opened 
areas the method of drawing lots has 
been prescribed in respect of the same 
category of persons, it would only 
amount to amending the rule. It is not 
the appellant’s case that this amend- 
ment is bad on ground of unreasonable 
classification or is in violation of equa- 
lity clause. There is thus force in the 
appellant’s contention that the notifica- 
tion can be justified as introducing an 
amendment in Rule 29 of the Rules. 


12. Apart from that, there are two 
more rules which have bearing on the 
matter in issue. One of them is Rule 63, 
to which we have already referred and 
the other is Rule 61. Rule 61 provides 
that 


“Notwithstanding anything contained 
in these rules, Government may adopt 
any other method for leasing out mine- 
ral deposits in the best interest of 
the industry and development of the 
deposit. Such decision shall be notified 
in the Rajasthan Gazette.” 


As already mentioned above, Rule 63 
gives powers to the Government to 
relax any provision of the rules in the 
interest of mineral development or 
better working of mines. 


13. The State Government in sub- 
para (ii) of para 8 of their reply 
have stated as follows:— F 


“Phat ground (ii) of the writ peti- 
tion is not admitted. It was experi- 
enced by the Government that in some 
rent-cum-royalty lease areas there 
was too much’ of litigation due to cer- 
tain misunderstandings of applicants. 
“Tt was very difficult some times to find 
out as to which one of the applicants 
was the correct man to be picked up 
under Rule 29 because most of them 
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had similar experience -and ‘similar 
financial status. They all belonged to 
mostly the first category of manual 
worker. Even if by exerting very 
minutely the correct man was picked- 
up, it. was very difficult to convince- 
those who could not be selected for al- 
lotment of a specified quarry. This 
caused misunderstandings, causing liti- 
gation. There were many stay orders 
from various appellate courts and work 
was again and again stopped due to 
such stay orders. This hindered the 
investment in the area. Even if there 
was no stay in some cases, the lessee 
hesitated to invest in the pendency of 
appeal against him and a court case 
against him relating to the quarry. This 
too affected the development of the 
area. To avoid all this and to bring the 
feeling of safety and lesser litigation 
to the prospective investor in his mind, 
a procedure which could satisfy the 
maximum number of persons about the 
bona fides of the allotment was to be 
evolved. Hence this relaxation by noti- 
fication. This procedure of allotment 
has certainly reduced the number of, 
litigations because of the faith of the 
people in bona fide manner in which 
the allotments were made. The persons 
in whose names the quarries have been 


allotted are very safely investing for 
the development of quarries. 
It is brought to the notice of the 


Hon’ble Court that in mining business 
the lessee has to invest a huge amount 
for the first one to two years for pre- 
paration of roads, for removal of over- 
burden etc. and only after a lapse of 
trouble period and after huge invest- 
ments the profits start. No investor will 
invest in any business without a feel- 
ing of safety and security of the invest- 
ment. It is denied, as detailed in reply 
to para No. 2 above, that the petitioner 
had any right or possession on the area 
or had invested on the area or develop- 
ed the area.” - 


The averments made in this para have 
been supported by the affidavit of the 
Mining Engineer Shri G. L. Vyas. The 
facts stated therein go to show that 
the impugned notification was issued iñ 
the. best interest of the industry and 
better working of the mines, We are, 
therefore, of the opinion that the im- 
pugned notification can be justified even 
under Rules 61 and 63 of the Rules as 
the procedure laid down therein for 
leasing out quarries in question would 
be in the best interest.-of the industry 
and would result in better working of 
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mines. . It may be pointed out that the 
rival applicants in these cases belong 
tc the category of manual workers in 
the mines and, therefore, the matters 
specified for being taken into consi- 
deration in Rule 29 have not much 
bearing or significance in their case as 
they are only manual workers and 
there does not arise any question of 
their being qualified or unqualified. 
The learned single Judge pointed out 
that by this method one person may 
get a number of leases but that is not 
correct inasmuch as it is laid down in 
the second proviso to Rule 22 that the 
number of maximum rent-cum-royalty 
leases granted under this rule to a per- 
son in an area shall not exceed two. 


14. Here, we may again point out 
that no applicant can claim to get 
a mining lease as a matter of right and 
if for a particular category of persons 
the Government deems it fit and pro- 
per to allot an area by drawing lots, 
it cannot be said that the action of the 
Government is in any way arbitrary or 
discriminatory. We are, therefore, of 
opinion that even if the impugned noti- 
fication is judged from the point of 
a ae of rules, then too it is justi- 
ed, 


15. Lastly, we may mention that it 
has been stated by the learned Govern- 
ment Advocate and the counsel for the 
appellants-lessees, that hundreds of 
leases have been granted in accordance 
with the impugned notification by 
drawing lots and if at this stage the 
notification is struck down, a large 
number of people who have started 
working the quarries will be ruined. In 
view of our decision on the question of 
validity of the notification, it is not 
necessary to examine the impact of this 
circumstance. 


16. In the result, we allow these 
appeals, set aside the order of the 
learned single Judge dated March 23, 
1979, under appeal and dismiss the 
writ petitions. In the circumstances, 
we make no order as to costs. 


Appeals allowed.. 
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AIR 41989 RAJASTHAN 89 
(JAIPUR BENCH) 
M. L, JOSHI AND 
MAHENDRA BHUSHAN, JJ. 
M/s. Padam Chand Vinay Chand, Ap- 
pellant v. Union of India and others, 
Respondents. 


Civil Spl. Appeal No. 11 of 1977, D/- 
16-3-1979.* 


(A) Constitution of India, Art. 226 (3) 
— Alternative remedy within meaning 
of cl. (3) — What is — Writ petition by 
applicant for mining lease to challenge 
rejection of his application — Main- 
tainable. (Mines and Minerals (Regula- 
tion and Development) Act (1957), 
S. 36). 1977 WLN (UC) 584, Reversed. 


To attract the bar of sub-cl. (3) of 


Art. 226, the remedy of suit, appeal, 
revision, review or other proceedings 
must be available under the very 


Statute or the rules made thereunder 
and a general right of filing a suit can- 
not be said to be the remedy made 
available “by or under any other law.” 
As under the provisions of the Mines 
and Minerals (Regulation and Develop- 
ment) Act (1957) and Mineral Conces- 
sion Rules (1960) once an order is 
passed by the Central Government in 
revision or even otherwise, there is no 
specific right of filing a suit even if the 
preferential right of the applicant for 
a grant of mining lease is ignored by 
the competent authorities, A writ peti- 
tion by an applicant for mining lease 
whose preferential right is ignored, is 


competent. 1977 WLN (UC) 5&4, 
Reversed. (Para 7) 

(B) Mines and Minerals (Regulation 
and Development) Act (1957), S. 5 (D) 
(b) and (c) — Mineral Concession Rules 
(1960), R. 22 — Application for mining 


lease not accompanied by income-tax 
clearance certificate or deposits due to 
bona fide mistake — It is not rendered 
invalid. 


If there is no rule that failure to 
submit fee or correct fee at the time of 
filing of the application will make the 
application void or invalid merely 
because the application is not accom- 
panied with a fee or is accompanied 
with deficit fee, the application cannot 
be said to be void or invalid. AIR 1977 
SC 984, Rel. on. (Para 11) 


*Against judgment of M. L. Jain, J. 
reported in 1977 W.L.N. (U.C.) 584 


KW/LW/F845/79/SNV 
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The conjoint' reading of S..5 (1) (bY 
and (c) will make it clear that no 
mining lease can be granted by the 
State Government unless the applicant 
produces the income-tax clearance cer- 
tificate and pays mining dues, such as 
a royalty or dead rent etc., but it can- 
not be said that merely because the 
application is not accompanied with 
the deposits or income-tax clearance 
certificate due to a bona fide mistake, 
the application will be rejected as 
being incomplete. Ii is the date of the 
application and not the date of jts 
completion which is crucial for the 
purposes of priority under S. 11. But, 
the application should be incomplete 
because of some bona fide mistake and 
should be complete in all respects 
when it comes up for consideration. 

(Para 13) 


(C) Mines and Minerals (Regulation 
and Development) Act (1957). S. 30 — 
Mineral Concession Rules (1966), Rr. 54 
and 55 — Revision against grant of 
lease — Central Government framing 
point as to whether application of 
grantee was incomplete and remanding 


case — State Government complying 
with direction and holding application 
of grantee to be complete — Central 


Government cannot hold otherwise in 
subsequent revision, 


Where in the previous revision against 
grant of lease when the point as to 
whether the application of the grantee 
was incomplete was framed by the 
Central Government and not decided 
and the case was remanded with a 
specific direction to examine the ques- 
tion framed and the State Government 
held that the application of the grantee 
was complete, it was no longer open to 
the Central Government to hold in the 
subsequent revision that the application 
of the grantee was incomplete. AIR 
1970 Pat 189, Rel. on. (Para 16) 


(D) Mines and Minerals (Regulation 
and Development) Act (1957), Ss. 30 
and 63 — State Government granting 
lease of area among competitors as per 
directions of Central Government in 
revision There is compliance of 
S. 63. 

While exercising 
if the Central Government gives 
direction to the State Govt. and 
State Govt. acts as per those direc- 
tions, it can be said that the State 
Government acted with the previous 
approval of the . Central Government. 
Therefore, where the, Central Govern- 
ment gave directions in revision and’ 


powers of revision, 
any 
the 


Padam Chand Vinay Chand v. Union of India 


A.I. R. 
when the State Government as per 
those directions passed in revision, 
granted the applications of compe- 


titors for the mining lease in prescrib- 
ed proportions the State Government 
could not be said to have exercised 
jurisdiction not vested in them, or fail- 
ed to exercise the jurisdiction vested 
in them or acted in excess of their 
jurisdiction, (Para 17) 


(E) Mines and Minerals (Regulation 
and Development) Act (1957), S. 1 — 
Party whose application for lease is 
accepted for part of area has no option 
to select the area. (Para 17) 


(F) Constitution of India, Art. 228 
(1) (b) and (c}) — Writ application is 
maintainable only against injury of 
substantial nature. 


Under Art, 226 (1) (b) and (c), a peti- 
tion can only lie for redress of any in- 
jury of a substantial nature by reason of 
the contravention of any other provi- 
sion of the Constitution or any provi- 
sion of any enactment or Ordinance or 
any order, rule, regulation, bye-law or 
other instruments, made thereunder; 
or for the redress of .any injury by 
reason of any ilegality in any pro- 
ceedings by or before an authority 
under any provision referred to in sub- 
clause (b) where such ilegality kas 
resulted in substantial failure of jus- 
tice. It is not every error that calls 
for correction in writ jurisdiction. 


(Para 18) 

Cases Referred: Chronological Paras 
ATR 1978 Bom 259 9 
AIR 1977 SC 984:1977 Tax LR 1820 
9, 10, 11 

AIR 1976 SC 1433 15 
AIR 1973 SC 678 15 
1970 US (SC) 778 17 
AIR 1970 Pat 189 14 
AIR 1964 Punj 432 9 
C. L. Agarwal, for Appellant; 


M. B. L. Bhargava and C. K. Garg. 
for Respondents; R. K. Rastogi, for 
the State. 


MAHENDRA BHUSHAN, J.: — This 
appeal has been preferred by the peti- 
tioners against the order of. the learn- 
ed single Judge dismissing the S. B 
Civil Writ No. 1451 of 1976 of the peti- 
tioners. 


2. The appellants are a registered 
partnership firm engaged in the busi- 
ness of mining. In the ‘village Khawa 
Raoji, Tehsil Dausa, Dist. Jaipur, the 
petitioners have two mining leases each 
for an area of 106 acres and 450 acres 
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respectively granted to the petitioners 
by the Rajasthan Government in the 
years 1970 and 1971. Close by to this 
area, there was an area supposed to be 
a soap stone bearing one, measuring 
77.7 hectares, which was previously 
granted under mining lease to one Shri 
Anand Singh Kachwaha, but as he did 
not execute the mining lease, the area 
was declared free and fresh applica- 
tions were invited by notification dated 
Feb, 18, 1970 published in Rajasthan 
Rajpatra dated Dec. 3, 1970. The peti- 
tioners submitted an application for 
mining lease on Jan. 4, 1971 for an 
area of 887.46 acres or 359.13 hectares, 
addressed to the Secretary, Govern- 
ment of Rajasthan, Mines and Industry 
D-partment, Jaipur, Rajasthan, through 
the Mining Engineer, Government of 
Rajasthan, Jaipur. Most of the portion 


of the applied area (887.46 acres) was 
overlapping the existing area of the 
said two leases of the petitioners. Shri 


Prakash Chandra Jain, respondent No. 3, 
also submitted an application on Jan. 4, 
1971 for mining lease for an area of 
209 acres, a part of the area of 887.46 
acres for which petitioners had applied, 
and which had become free for grant 
when Anandsingh Kachwaha did not 
execute a mining lease. The Govern- 
ment of Rajasthan under Order No. 
F.32(69)/Khaniz/71, Jaipur, 27th Dec., 
1971 granted the mining lease for an 
area of 209 acres to Prakash Chandra 
Jain respondent No. 3, and the mining 
lease application of the petitioners was 
rejected vide Order No, F.32(69)/Khaniz/ 
71. Jaipur dated the 1st Jan. 1971 on 
the ground that priority has been given 
to Prakash Chandra Jain and the area 
is now not free for allotment. 


3. The appellants preferred a revi- 
sion under S. 30 of the Mines and 
Minerals (Regulation and Development) 
Act, 1957 (hereinafter referred to as 
the Act) read with R. 54 of the Mineral 
Concession Rules, 1960 (hereinafter 
referred to as the Rules) before the 
Central Government. After calling for 
the comments and counter-comments of 
the parties, and after considerirg the 
record the Central Government vide 
Order dated Nov. 26, 1974 (Ex. 13 to 
the S. B. Writ Petition) allowed the 
revision application of the petitioners 
and the order granting mining lease of 
209 acres to respondent No. 3 was can- 
celled and the case was remanded to 
the State Government with a direction 
that the State Government may pass a 
reasoned order indicating how the 
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matters referred to in sub-s. (3) of S. 1 
of the Act were taken into considera- 
tion by them, 


4. The State Government reconsider- 
ed the matter and made an order on 
20th Sept., 1975 that Prakash Chandra’s 
standing is on a better footing and 
hence priority was fixed in his favour. 
In the order, reasons were given as to 
how Prakash Chandra (respondent 
No. 3) was entitled to priority for the 
grant of mining lease. The application 
of the petitioners dated Jan. 4, 1971 for 
the grant of mining lease for an area 
of 887.74 acres was again rejected by 
the State Government, The respondent 
No. 3 was granted a lease for non-con- 
flicting area of about 209.05 acres. 


5. The appellants again preferred a 
revision against the order of grant cf 
lease to the respondent No. 3 and the 
rejection of the application of the peti- 
tioners for the grant of lease. before 
the Central Government and the Cen- 
tral Government vide its order dated 
June 19, 1976 while exercising its revi- 
sional powers, and all other enablirg 
provisions in that behalf, set aside the 
orders of the State Government dated 
Sept. 20, 1975. It was held (1) that 
the application dated Jan. 4, 1971 of 
Prakash Chandra Jain for the grant of 
mining lease for an area of 109 acres 
was incomplete and therefore it could 
not be held that the application of the 
respondent No. 3 Prakash Chandra Jain 
was filed the same day. Therefore, the 
proviso to S., 11 (2) was not applicable; 
(2) that the area in question applied for 
by the petitioners is quite large to ex- 
ploit even after exclusion of the area 
of the two leases already held by the 
petitioners. But it was mentioned in 
the order that on grounds of equity 
the Central Government would have no 
objection if a part of the area applied 
for by the appellants is granted to 
Prakash Chandra Jain respondent No. 3 
on a fresh lease. A direction was also 
issued that the area should be divided 
in between the appellants and the re- 
spondent No. 3 in the ratio of 60 and 
40% respectively. This part of the order 
of the Central Government was chal- 
lenged by the petitioners in S. B. Civil 
Writ Petition No. 1451 of 1976. The 
grounds on which a part of the order 
of the Central Government was chal- 
lenged and is challenged before us are 
that once having held that the petitioners 
had preferential right for obtaining a 
mining lease under S. 11 of the Act, 
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no direction can be issued to bifurcate 
‘or to divide the. area in -between the 
appellants and respondent No. 3 in 
proportion of 60 and 40%; (2) that the 
premises on which the order was made, 
were wrong in respect of the area 
covered and of the investments made 
by the parties; (3) that the petitioners 
were not given the option to select the 
area of 60% allotted to them, (4) that 
mineral operations jn Pit No. 6 were 
performed by the petitioners and fell 
into their old lease area and respon- 
dent No. 3 had conducted no mineral 
operations. 


6 After the reply of the State Gov- 
ernment was filed, the learned single 
Judge dismissed the writ petition hold- 
ing that under R. 26 of the Rules, the 
State Government has powers to grant 
a lease over the whole or part of the 
area applied for, and if S. 11 of the 
Act and R. 26 of the Rules are read 
together, which, in his opinion, should 
be so read, there appears to be no 
illegality in the order of the Central 
Government. It was further observed 
that the appellants have failed to show 
that they have suffered any substantial 
injury and under Art. 226 (b) of the 
Constitution of India, a writ of certio- 
rari cannot be issued. The same rather 
abates, 


7. The first submission of the learn- 
ed Advocate for the petitioners is that 
the approach of the learned single 
Judge that: the claim of the petitioners 
is founded on preferential right con- 
ferred by S. 11 of the Act and as such 
a suit can lie: to enforce such a right 
and a writ will not lie, is not correct. 
According to him, under amended sub- 
clause (3) of the Constitution of India 


the petitioner will be precluded from 
seeking the redress of any injury 
referred to in sub-cls. (b) and (c) of 


‘el. 1 in writ jurisdiction of this Court 
if other remedy for such redress is 
provided for “by or under any other 
‘law” for the time being in force. A 
general right of filing a suit cannot be 
said to be a remedy made available 
“by or under any other law”. We are 
of the opinion that to attract the bar 
of sub-cl, (3) of Art. 226 of the Consti- 
tution, the remedy of suit, appeal, revi- 
sion, review or other proceedings must 


have been available to the appellants 
under the very statute or the rules 
made thereunder and a general right 


of filing a suit cannot be said to be the 
remedy made available “by or under 
any other law.” In the instant case, a 
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perusal of the provisions of the Act 
and rules will make it clear that once 
an order is passed by the Central Gov- 
ernment in revision or even otherwise, 
there is no. specific right of filing a 
suit even if the preferential right of 
the applicant for a grant of mining 
lease is ignored by the competent au- 
thorities, Therefore, in our opinion, on 
this ground, the learned single Judge 
Should not have dismissed the writ 
petition: 

8. It is next contended by the learn- 
ed Advocate for the petitioners that the 


application dated Jan, 4, 1971 of re- 
spondent No. 3 for a mining lease was 


incomplete, and, therefore, the State 
Government or for that matter the 
Central Government could not have 


ordered the grant of lease to respon- 
dent No. 3 for 40% of the area. The 
learned Advocate for respondent No. 3 
submits that though the Central Gov- 
ernment while disposing of the revision 
of the appellants have held that the 
application dated Jan. 4, 1971 for a 
mining lease of respondent No. 3 was 
incomplete, but it has been wrongly 
held so and while supporting the order 
of the Central Government passed in 
favour of respondent No. 3, the respon- 
dent No. 3 has a right to support it 
even on the grounds decided against 
him. According to him, firstly the ap- 
plication was complete and was rightly 
entertained by the State Government 
and secondly even if it be taken to be 
incomplete, it was completed on Jan. $, 
1971, when the demand draft dated 
Jan. 4, 1971 for Rs. 4,100/- alleged to 
be due towards payment of mining 
dues was delivered. According to him, 
the date of application to be taken is 
the date of its presentation and not its 
completion. It cannot be disputed that 
a party can support the order passed 
in his favour on any of the grounds 


decided against him. 


9. Mr. Bhargava, the learned Advo- 
cate for respondent No, 3 in support of 
his submission has placed reliance - on 
Dastgir Saheb M. Mohiddin v. Union of 
India, AIR 1964 Punj 432, Krishna 
Kumar v. Phulchand Agarwala, AIR 
1977 SC 984 and Pandit Bhullan v. 
Sarvodaya Vita Kavelu Kumbhar 
Kam Sahkari Audyogik Udpadak San- 
stha Ltd. Bina, AIR 1978 Bom 259. But 
Dasigir Saheb’s case will not apply. It 
was a case under the Mineral Conces~ 
sion Rules, 1949. Under Clause 13 of 
those rules, it was not necessary that” 
the application for a prospecting licence 
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‘should -have been accompanied by. an 
income-tax clearance certificate, where- 
as under the rules, it should be so ac- 
companied. But Krishna - Kumar’s case 
and Pandit Bhullan’s case in which 
Krishna Kumar’s case was followed 
have some tearing to the present case. 


10. In Krishna Kumars case the 
facts were that an application for pro- 
specting licence was submitted on 
‘14-10-61. But, instead of Rs. 32/- only 
Rs, 24 accompanied the application. This 
mistake was realised and the deficiency 
of Rs. 8/- was paid on 28-12-61. In the 
meantime, the respondent also applied 
for licence on 2-11-61 for 748-16 acres 
put of which 272.40 were common with 
those for which the appellant had al- 
ready applied. The prospecting licence 
was granted for an area including 272 
Acres in dispute. In revision, the Cen- 
tral Government accepted the appel- 
lant’s objection relating to 272 Acres. 
The respondent went in High Court and 
the High Court in a petition quashed 
.the order of the Central Government 
taking a view that the original ap- 
plication of the appellant dated 14-10- 
1961, not having been accompanied by 
eorrect fee, it was no application in the 
eye of law. The Supreme Court set 
‘aside the judgment and the order of 
the High Court and restoring that of 
the Central Government held that there 
is no rule whatsoever which says that 
failure to submit the correct fee at 
the time of filing the application will 
make the application void or invalid. It 
-was further held: 


“It may be that a licence cannot be 
granted without making good the defi- 
ciency in the fee which should accom- 
pany the application, but that does not 
-mean that bona fide application ac- 
companied by an incorrectly calculated 
fee or a fee which is deficient by over- 
sight could not be made at all, or, if 


made, must be treated as void or of no. 


effect whatsoever.” 


11. Mr. Agarwal, the learned Advo- 
cate for the petitioners submits that it 
was only a case of deficit fee which was 
deficient because of bona fide mistake 
and, therefore, it will not apply to the 
facts of this case. -To our mind, a read- 
ing of Krishna Kumar’s case leaves no 
{manner of doubt that if there is no 
rule that failure to submit fee or cor- 
rect fee at the time of filing of the ap- 
{plication will make the application void 
or invalid merely because the applica- 
jon is not accompanied with a fee or 
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is accompanied:.with deficit fee, the ap- 
plication cannot be said to be void or 
invalid. 


12, It is not disputed that the rə- 
spordent No, 3 also submitted his ap- 
plication for mining lease for an ar2a 
of 209 Acres on January 4, 1971 and 
delivered the demand draft for Rupees 
410C/- dated 4-1-1971 on January 5, 
1971 in support of the  applicaticn. 
Under Section 5 (1) (b) and (c) of the 
Act, no mining lease can be granted by 
the State Government to a person un- 
less he produces from the Income-tax 
Offizer concerned an income-tax cleer- 
ance certificate in the prescribed form; 
and satisfies such other conditions as 
may be prescribed. Rule 22 of the Rules 
deals with applications for grant of 
mining leases. An application for the 
grant of a mining lease should be ac- 
companied with a clearance certificate 
of payment of mining dues and an in- 
come-tax clearance certificate. 


13. To us, the conjoint reading of 
Section 5 (1} (b) and (c) of the Act and 
Rule 22 of the Rules will make it clear 
that no mining lease can be granted by 
the State Government unless the appli- 
cant produces the income-tax clearance 
certificate and pays mining dues, such 
as a royalty or dead rent etec., but it 
carnot be said that merely because che 
application is not accompanied with the 
deposits or income-tax clearance. certi- 


ficate due to a bona fide mistake, the 
application will be rejected being 
incomplete. We are further of the 
opinion that it is the date of the 
application and not the date of its 
completion which is crucial for the 


purposes of priority under: Section 
11 of the Act. But, we will hasten. to 
add that the application should be in- 
complete because of some bona fide 
mistake and should be complete in all 
respects when it comes up for consi- 
dezation. In the instant case, no sooner 
the respondent No. 3 came to know on 
January 4, 1971 that there were dues 
against him, immediately that very 
day got prepared a demand draft for 
Rs. 4100/- and the demand draft dated 
January 4, 1971 was delivered in the 
office of the Mining Engineer on Janu- 
ary 5, 1971. There was also an in- 
come-tax clearance certificate produced 
by respondent No. 3. Under these cir- 
cumstances, the application of respon- 
dent No. 3 for-the grant of a mining 
lease has to be treated as having heen 
valid on 4-1-1971. Under the -facts and 
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circumstances of this case, there was 
substantial compliance of the rules and 
the State Government was, therefore, 
right in entertaining his application as 
having been presented on January 4, 
1971. 


14. In their grounds of revision (at 
pages 190 to 210) before the Central 
Government, the appellants while chal- 
lenging the order of the State Govern- 
ment granting lease to respondent 
No. 3 and rejecting the application of 
the appellants submitted in para 13 
that the previous record of their revi- 
sion petition including the final order 
be kindly attached with this revision 
to make a most lawful and expeditious 
disposal of the revision. While dispos- 
ing of a revision under Sec. 30 of the 
Act redd with Rule 54 of the Rules, 
under Rule 55 of the Rules, the record 
which is to be considered is the revi- 
sion application, the | communications 
containing comments and counter com- 
ments referred to in sub-rules (1) and 
(2) of Rule 55, A reference may be 
made ‘here to R. L. Kothari v. Govt. 
of India AIR 1970 Pat 189, where 
Hon’ble Mr. Justice. N. L, Untwalia, as 
his Lordship then was, speaking for the 
Division Bench observed that it is 
manifest on the language of Rules 54 
and 55 specially sub-rules (3) and (4) 
of the Rules that the order of the Cen- 
tral Government is to be passed on the 
record of the case which consists of 
the application, the comments and 
counter-comments of the party and the 
State Government and upon no other 
material, A perusal of the record will 
show that on behalf of respondent 
No. 3 in the comments and counter- 
comments, an objection was raised that 
the Central Government in previous 
revision application had remanded the 
case to the State Government only on 
a technical ground and did not direct 
the State Government to reconsider the 
whole matter afresh, The State Gov- 
ernment was only asked to pass 4a 
reasoned order under Section 11 of the 
Act while taking into consideration the 
matters specified therein. It can, there- 
fore, be said that though in the pre- 
vious revision application, an objection 
was raised by the petitioners that the 
application of respondent No. 3 dated 
January 4, 1971 was incomplete and in 
para 5 (a) of the Order of the Central 
Government dated November 26, 1974 
(Ex. 13) at page 186. a point was 
framed whether the application of Shri 
Prakash Chandra Jain should have been 
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rejected outright because it was not 
accompanied by  income-tax clearance 
certificate, no decision was given on 
this point and after accepting the revi- 
sion, the only direction which was issu- 
ed to the State Government was as 
follows:— 

“In the instant case as the order does 
not show the process of reasoning, it 
appears that the matter will have to be 


remanded to the State Government 
after cancelling the order with the 
direction that the State Government 








may pass a reasoned order indicating 
how the matters referred to in sub- 
section (3) of Section 11 were taken into 
consideration by them. Consequently, 
the Central Government quashes the 
order of the State Government dated 
1-1-1972 and remands the case to it 
for passing the order as indicated above 
on or before Ist May, 1975.” 

(Note: Underlining has been done by 
us). 

15. The State Government acting as 
per the direction of the Central Gov- 
ernment, extracted above, passed an 
order on September 20, 1975 giving 
reasons why priority has been fixed in 
favour of respondent No. 3. While 
exercising powers of revision, the Cen- 
tral Government exercises all the 
powers of the State Government under 
the Act and the Rules. In Dharam 
Chand Jain v. State of Bihar, AIR 1976 
SC 1433, it has been laid down as fol- 
lows :— 

















“We might mention here that under 


Rule 54 of the Mineral Concession 
Rules, 1960, the Central Government 
acts as a revisional Tribunal against 


any order passed by the State Govern- 
ment and has obviously, therefore, the 
same powers as the State Government. 
This matter is no longer res integra 
and is settled by an authority of this 
Court in State of Assam v. Om Prakash 


Mehta (1973) 1 SCC 584 = (AIR 1973 
SC 678).” 

16. In the above case, it was fur- 
ther held that the State Government 


cannot decline to carry out the orders 


of the Central Government passed in 
revision and at the same time there 
ean be absolutely no legal justification 


at all for the Central Government to 
go back upon its earlier order even on 
the ground which came into existence 
subsequent to the making of the ear- 
lier order. In the case in hand, it 
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can, therefore, also be said that in the 
previous revision when the point as to 
whether the application of respondent 
No. 3 was incomplete was framed and 
not decided and the case was remanded 
with a specific direction, which direc- 
tion was complied by the State Govern- 
ment, it was no longer open to the 
Central Government to hold in the 
order dated June 19, 1976 that the ap- 


plication of respondent No. 3 was in- 
complete, 
1%. The next submission of the 


learned Advocate for the petitioners is 
that it was  nobody’s case that the 
area may be bifurcated and given to 
the petitioners and respondent No. 3 in 
certain proportions, The Central Gov- 
ernment did not give any notice to the 
petitioners of their intention to pass the 
order under challenge and, therefore, 
the same order could not be passed. In 
this connection, reliance has been 
placed on Nirode Baran Banerjee v. 
Union of India, 1970 UJ (SC) 778. In 
that case, on appellant’s revision be- 
fore the Central Government, the Cen- 
tral Government issued a notice to him 
stating that it was proposed to reject 
the revision application on three 
grounds, The appellant was called up- 
on to send his comments on the pro- 
posed rejection of the revision applica- 
tion, But the order of dismissal was 
founded on four grounds, the first three 
being those, which were set out in the 
notice and the fourth being not speci- 
fied in the notice. The order was set 
aside, This ruling will not apply to the 
facts of this case. The parties were 
given opportunity to offer comments 
and counter-comments which they actu- 
ally offered in writing. Under R. 26 of 
the Rules, for reasons to be recorded 
in writing and` communicated to the 
applicant, the State Government has 
powers to refuse to grant a mining 
lease over the whole or the part of the 
area applied for. Under Section 11 (4) 
of the Act, the State Government, for 
reasons to be recorded and with the 
previous approval of the Central Gov- 
ernment, can grant a mining lease, to 
an applicant whose application was re- 
ceived later in preference to the ap- 
plication whose application was receiv- 
ed earlier. We have observed above 
that the application for the grant of 
mining lease of respondent No. 3 was 
also received on January 4, 1971, the 
date on which the application of the 
petitioners was received. Therefore, it 
was to be dealt with under sub-section 
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(2) of Section 11 of the Act and the 
matters referred to in sub-section (3) 
of Section 11 of the Act were to be 
considered, Even assuming, though not 
accepting, that the order of the Central 
Government that the application for the 
grant of mining lease of respondent 
No. 3 being incomplete was nct receiv- 
ed on the same day, that is, January 
4, 1971, on which date the application 
of the petitioners was received, even 
then, it can be said that powers are 
vested in the State Government and for 
that matter in the Central Governmert 
to have granted the application of the 
petitioners for mining lease only for a 
part of the area applied for, and it was 
not incumbent to have granted the 
mining lease, for the whole area applied 
for. No doubt, under Section 63 of the 
Act, it is necessary that where in any 
ease the previous approval of the Cer- 
tral Government is required under tke 
“Act or Rules, the application for such 
approval has to be made to the Central 
Government through the State Govern- 
ment. But, while exercising powers of 
revision, if the Central Government 
gives any direction to the State Gov- 
ernment, and the State Government 
acts as per those directions, it can be 
said that the State Government acted 
with the previous approval of the Cen- 
tral Government. Therefore, in the facts 
and circumstances of this case, when 
the Central Government gave directions 
and when the State Government as per 
directions of the Central Government 
passed in revision, granted the appii- 
cation of the petitioners for the mining 
lease to the extent òf 60% area applied 
for, and further granted the application 
of the respondent No. 3 for the grant 
of mining lease for 40% of the area 
applied for, it cannot be said that they 
exercised jurisdiction 
them, or failed to exercise the jurisdic- 
tior vested in them or acted in excess 
of their jurisdiction. It can also not 
be said that there is an error of law 
apparent on the face of the record, So 
far as the contention of the learned 
Advocate for the petitioners that the 
order of the Central Government in 
favour of respondent No. 3, is based on 
wrong premises in respect of the area 
covered and the investment of the 
parties is concerned, after having gone 
through the record of the case, we are 
unable to persuade ourselves that the 
order of the Central. 


ed was made on the wrong premises 
dated June.19, 1976 when, it was pass- 


not vested inf 
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- in respect of the. area covered and of 
the investments made -by the parties. 
There was sufficient material available 
on record with the Central Government 
to have come to a finding which they 
arrived at with regard to the area 
available for the grant and other mat- 
ters contained in the order, Mr. Agar- 
wal, the learned Advocate for the peti- 
tioners could not refer to any provi- 
sions of the Act or Rules under which 
a party whose application for the grant 
of mining lease is accepted only for a 
part of the area applied for has an 
option to select the area. 


18. From the reply to the writ peti- 
tion of the State Government, it is 
clear that net available area for grant 
is 443.38 Acres, The area available to 
the appellants is about $79 Acres, 
whereas the area available to respon- 
dent No. 3 will be less than 60 Acres. 
The petitioners in their comments to 
the previous revision application to the 
Central Government (Ex. 10) (pages 82 
to 114) which have been produced by 
the appellants, mentioned that even 
after grant of mining lease to the ré- 
spondent No. 3 for an area of 209.95 
‘‘acres an area measuring definitely 
more than 80 acres remained and this. 
area of about 80 acres must have been 
given to the petitioners. Therefore, it 
appears that in the facts and circum- 
stances of this case, while ordering that 
mining lease for 60% of the area be 
granted to the petitioners and mining 
lease for 40% of the area be granted 
to respondent No, 3, the Central Gov- 
ernment acted on equitable considera- 
tions, as has been observed by the 
Central Government in its order and 
o injury of substantial nature has 
been caused to the petitioners. Under 
Art. 226 (1) (b) and (c) of the Consti- 
tution of India, a petition can only lie 
for redress of any injury of a substan- 
tial nature by reason of the contraven- 
provision of the 


rule, regulation, bye-law or other in- 
struments, made thereunder; or for the 
redress of any injury by reason of any 
illegality in any ‘proceedings by 
-lor before any authority under any 
provision referred to in sub-cl. (b) 
-Iwhere such illegality has resulted in 
substantial failure of justice. 
every error that calls for correction in 
writ. jurisdiction. Moreover, in thi 

case, the petitioners. have failed to 
- show that the Central Government | has 
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` contravened any enactment or any ille- 


gality has been committed in the pro- 
ceedings by the Central Government. 
The petitioners have further failed to 
make out a case of any injury of sub- 
stantial nature or that there has been 
a substantial failure of justice by the 
order of the Central Government. 
Therefore, no case for interfering under 
Art, 226 of the Constitution of India is 
made out. 

19. In the result, the special appeal 
is hereby dismissed. In the facts and 
circumstances of this case, there will 
ba no order as to costs. 

Writ appeal dismissed, 
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Ram Charanlal and others, Petitioners 
v. State of Rajasthan and others, Re- 


+ spondents, 


Civil Revn. No. 171 of 1972, D/- 3-1- 
1979,* 

Civil P. C. (1908), O. 22, R. 3 — Pro- 
vision purposely in wide terms — Peti- 
tion bona fide filed by non L. R. could 
enure to the benefit of the real L.Rs. 

Order 22, R. 3 (1), C. P. C. which is 
purposely worded in sufficiently wida 
language would show that the applica- 
tion to bring on record legal represen- 
tatives of the deceased plaintiff or 
appellant could be filed by any person 
bona fide purporting to be an L.R. of 
the deceased and the same would 
enure to the benefit of the real L.Rs. 
whose names the Court might later on 
come to know. The Court would be 


bound to substitute such persons. The 
application filed in time the suit - of 
appeal ought not to be held abated. 


AIR 1939 Mad 148 and AIR 1957 Raj 
302, Foll. (Paras 4 and 5) 
Cases Referred: Chronological Parag 
AIR 1957 Raj 302 4 
AIR 1939 Mad 148 4 


A. K. Gupta, for Petitioners; Arun 
Kumar Bhandari (for No. 3) and Abhay 


Kumar Bhandari (for No. 2), for Re- 
spondents; S. B. Mathur, Dy. Govt. 
Advocate, for the State. 

ORDER:— This revision application 


has been filed against the order passed 
by the Additional District Judge, Dhol- 
pur, dated Dec. 14, 1971. The facts of 
the case are briefly stated as: under : 


Milap Chand Jain, 
Addl. Dist. Judge, REARS, oe 14-12- 
1971. i 
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2. Shyamlal 
execution application in the Court of 
Civil Judge, Dholpur, which was dis- 
_missed as time barred. An Execution 
First Appeal was filed by Shyamlal in 
the Court of District Judge, Bharatpur. 
The District Judge also dismissed the 
appeal as time barred but a 
appeal to this Court was allowed and 
ithe first appeal was remanded to 
f „arned District Judge 


thereof on merits after condoning the 


delay in filing the execution application. - 
Before the remanded appeal could be. 


disposed of by the learned District 
Judge, the appellant Shyamlal expired 
on May 8, 1966 leaving behind him his 
widow Smt. Champa Dei, three sons 
and a widow and sons ‘of predeceased 
son, Kedar Nath. Shantilal, one of the 
sons of deceased decree-holder Shyam- 
lal filed an application on 30th July, 
1966 for substitution of the above men- 
tioned legal representatives of 
geceased father. Smt, Champa 
widow of the 
other application on Aug. 1, 1966 for 
substituting her as the legal represen- 
tative of the deceased Shyamlal, on the 
basis of a registered Will, alleged to 
have been executed by her deceased 
husband Shyamlal in her favour. The 
execution case along with these miscel- 


laneous applications was transferred by . 


the learned District Judge, Bharatpur 
to the learned Additional District Judge, 
Dhoipur for disposal. 
ency of the proceedings for substitution 
Smt. Champa Dei also expired. Learn- 
ed Additional District Judge held that 
the application of Shantilal was main- 
tainable for substitution of the legal 
representatives of the deceased decree- 
holder Shyamlal but he also held that 
the registered Will Ex. A-1, produced 
by Smt. Champa Dei, widow of deceased 
Shyamlal, was duly proved andas such 
Shantilal was excluded from inheriting 
any property of Shyamlal on account 
ef the said Will. Consequently Nathilal 
and Shree Bhagwan, sons of Shyamlal 
deceased, were ordered to be substi- 
tuted -as his legal representatives, as 
their other brother Kedarnath had died 
during the lifetime of his father, 
Shyamlal. 


3. Learned counsel for the petitioner 
argued. that Smt. Champa Dei, who- ‘had 
submitted an application for substitu- 


‘ion. has herself died and as such. no . 
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person could be substituted ‘on the basis 
of her application and the other appli- 
cant, Shantilal was already held by the 
First Appellate Court to have been 
excluded from inheritance in respect of 


‘the property of the deceased Shyamlal 


on account of the registered Will exe- 
cuted by Shyamlal deceased. Thus ac- 
cording to the learned counsel, the 
order for substitution was bad in law 
and the appeal should have been de- 
elared to have abated. : 


4. It may be observed in this con- 
nection that the language of O. 22, R. 3, 
C. P. C. is of wide amplitude and even 
if an application has been made by. a 
person bona fide for taking on record 
the legal representatives of a deceased 
plaintiff or appellant, then those other 
persons, who had a right in law to con- 
tinue the suit or proceeding filed by the 
deceased plaintiff or appellant, could be 
brought on record on the basis of such 
an application. Order 22, R. 3, C. P. C. 
does not confine the right of making an 
application for substitution to the legal 
representatives of the deceased plaintiff 
or appellant only. It has been provided 
in O. 22, R. 3, C. P. C. that if one of 
two or more plaintiffs dies and the 
right to sue does not survive to the 
surviving plaintiff or plaintiffs alone, or 
a sole plaintiff or sole surviving plain- 
tiff. dies and the right to sue survives, 
the Court on an application made in 
that behalf shall cause the legal repre- 
of the deceased plaintiff to 


the suit. The words employed in thel 
aforesaid provision, namely “on an 
application made in that behalf” clear- 
ly point out that any person may file 
such an application. Thus a person whọ 
purports to be a legal representative 
of the deceased plaintiff or appellant 
may file an application for bringing on 
record the legal representatives of the 
deceased plaintiff or appellant, although 
ultimately it may be found that the 
person who had submitted the applica- 
tion was not the real legal represen- 
tative of the deceased, plaintiff, and 
even then the names of the real legal 
representatives of the deceased plain- 
tiff may be brought on the record if 
their names have been brought to the 
notice of the Court. Therefore, an ap- 
plication made by a person, who is ulti- 
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appellant, would constitute sufficient 
compliance with the requirements of 
the provisions of O. 22, R. 3, C. P. C. 
if such an application is made bona 
fide and the same shall enure for the 
benefits of the true legal 
tatives of the deceased plaintiff or ap- 
pellant. In K. N. V. Subhangalu Naidu 
v. C. R. Balanagamaya Chettiar, AIR 
1939 Mad 148, a person applied for 
substitution claiming himself to be the 
legal representative of the deceased 
plaintiff, but after full enquiry he did 
not turn out to be the true legal 
represenative of the deceased plaintiff. 
However, it was held in the aforesaid 
case that such an application will be a 
good application for the purpose of 
O. 22, R. 3, C. P. C. for bringing on 
record the true legal representatives of 
the deceased plaintiff, and will prevent 
the suit from abating as it was made 
in good faith by a person alleging him- 
self to be interested in the continuance 
of the suit, A similar view was also 
expressed in this Court by Bhandari, J, 
as he then was, in Abdul Samad v, 
Wasal, AIR 1957 Raj 302 and it was 
held that an application must be made 
for bringing on record those persons 
who had the right in law to continue 
the suit filed by the deceased plaintiff, 
and if the names of the true legal 
representatives are brought to the notice 
of the Court, then it becomes the duty 
of the Court to make such legal repre- 
sentatives parties to the suit or pro- 
ceeding. It was also held in that case 
that O. 22, R. 3, C. P. C. is purposely 
worded in sufficiently wide language 
and once the Court is made aware, 
within time, of the persons who are in 
a position to prosecute the suit, it is 
for the Court to make them parties to 
the suit. 


5. Applying the aforesaid principles 
to the facts of the present case, al- 
though Shantilal was not ultimately 
found to be capable of being substitut- 
ed as a legal representative of the 
deceased decree-holder Shyamlal, as he 
was excluded from inheriting the pro- 
perty of his deceased father on account 
of the registered Will Ex. A-1 executed 
by Shyamlal, yet the application sub- 
mitted: by Shantilal for substitution of 
the legal representatives, filed within 
the period of limitation, shall surely 
enure for the benefit of the true legal 
representatives, of the deceased Shyam- 
ial and there could be no legal impedi- 
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ment to the substitution of Nathilal 
and Shree Bhagwan, -sons of deceased 
Shyamlal, as appellants in. the case in 
place of their deceased father, Shyam- 
lal. The provisions of O. 22, RB. 3, 
C. P. C. were fully complied with in 
this case as an application for substi- 
tution of the legal representatives of 
the deceased Shyamlal was filed within 
time, although by a wrong person, but 
as the names of the real legal repre-| 
sentatives of the deceased were also dis- 
closed in that application, there could 
be no impediment in substituting the 
true legal representatives of deceased 
Shyamlal as appellants in the execu- 
tion appeal. 


6. In these circumstances, I do not 
find any reason to interfere with the 
order passed by the learned Additional 
District Judge, Dholpur. The revision 
application is accordingly dismissed. 
However, the parties are left to bear 
their own costs of the proceedings in 
this Court, 

Petition dismissed, 
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P. D. KUDAL, J. 


Shamim Bano, Petitioner v. The Unioni 
of India and others, Respondents. 


Civil Writ Petn. No. 536 of 1979 D/- 
17-7-1979. 


Citizenship Act (1955), Sections 5 (t) 
(d) and 5 (4) — Citizenship of minor 
children — Father Pak national and 
mother Jndian citizen — Children born 
in Saudi Arabia — Children coming 
to India on Pakistani passport — Children 
acquire nationality of father — Authority 
to confer citizenship to minor children 
is Central Government — High Court 
will not interfere under Article 226 — 
(Constitution of India, Art. 226; Private 
International Law; Mohomedam Law), 


Where the father is a Pak national 
and the mother is an Indian citizen of 
the children born at Macca in Saudi 
Arabia and they came to India on the 
Pakistani passport of their father, then 
according to the Private International 
Law minor children shall acquire the 
nationality of the father. In spite of the 
fact that the mother is an Indian citizen 
and has a right of preferential custody 
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ever the minor children under the 
Muhammadan Law, still the provisions of 
the Indian Citizenship Act shall prevail 
and children shall acquire the nationality 
of their father. Father being Pak na- 
tional, will communicate Pak nationality 
to the children though they are born at 
Macca and their mother is an Indian 
citizen. The question whether Indian 
citizenship should be conferred on these 
children or not is the exclusive domain 
of the Government of India, The High 
Court in exercise of the powers under 
Article 226 of the Constitution has no 
jurisdiction to enter into this question 
of citizenship to minor children. Case 
law discussed. (Paras 20, 21, 23) 


Shamim Bano v. 


Cases Referred: Chronological Paras 
AIR 1962 SC 1778 13 
AIR 1961 Guj 109 19 


AIR 1961 Orissa 150: 1961 (2) Cri LJ 353 
18 
AIR 1961 Raj 182: 1961 (2) Cri LJ 283 10 


AIR 1960 Madh Pra 381 16 
AIR 1959 Punj 261 11 
1959 Raj LW 299 14 
1959 Raj LW 322 15 
AIR 1957 Andh Pra 1047 12 


AIR 1957 Punj 86: 1957 Cri LJ 537 17 

S. P. Tyagi, for Petitioner; G. S. 
Singhvi, for Applicant; Aziz Beg, S. B. 
L. Mathur, Dy. Govt. Advocate, for the 
State; V. S. Dave, for Union of India. 

ORDER:— This writ petition is direct- 
ed against the order of deportation of 
the four minor children of Mst. Shamim 
Bano, the petitioner. 


2. The brief facts of the case which 
are relevant for the disposal of this writ 
petition are that the petitioner is a citi- 
zen of India. Her father resides at 
Macca, The petitioner went to Macca on 
an Indian passport which is valid up to 
1983. 

3. On 28-2-1975, the petitioner mar- 
ried one Mirza Aziz Beg, a Pakistani 
national. Out of this marriage four child- 
ren were born. The youngest son is said 
to be about 6 months’ old, while the 
eldest daughter is said to be 3 years and 
9 months’ old. The petitioner came to 
India along with four children and her 
husband on 21st March, 1979. The peti- 
tioner was travelling on an Indian pass- 
port, while her husband and her four 
children came to India on a passport 
issued by the Pakistan Government. The 
visa which was issued by the Indian au- 
thorities permitted their stay in this 
country up to 20th May, 1979. 

4, It has been alleged by the peti- 
tioner that on 11-5-1979, her husband 
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divorced her and, as such, she was left 
with no option but to go on residing with 
her relations along with the 4 children. 
It has been further contended by the 
petitioner that on 28th May, 1979, she 
moved an application for obtaining a 
certificate of registration under Ss, 5 (1) 
(d) and 5 (4) of the Indian Citizenship 
Act, 1955. It appears that an order of 
deportation of these minor children was 
issued by the Government of Rajasthan 
on 21st May, 1979. The contention of the 
petitioner is that under the Private In- 
ternational Law, the children have be- 
come State-less as they were born at 
Macca in Saudi Arabia, the father being 
a Pak National and the mother being an 
Indian citizen, It has also been very 
vehemently contended on behalf of the 
petitioner that if the deportation order 
is not stayed, then the petition for se- 
curing the Indian citizenship of these 
minor children would become infructu- 
ous and the petitioner would be put to 
a great and irreparable loss, and the 
minor children shall be deported out of 
this country. 


5. The husband of the petitioner 
Mirza Aziz Beg filed a petition for im- 
pleading him as party to this writ peti- 
tion, Vide proceedings dated 11-7-1979, 
Mirza Aziz Beg was permitted to inter- 
vene in the case, but was not impleaded 
as a party. 


$. On behalf of Mirza Aziz Beg, it has 
been contended that he has not divorced 
his wife, the petitioner, and that he is 
willing to take away the children and 
his wife to Saudi Arabia, It has been 
contended by him that Shamim Bano, 
the petitioner, wanted him to stay in 
India, and obtain the citizenship of this 
country, As he was unable to accede to 
her request, the whole trouble had start- 
ed. It was also contended that he has 
got a large family at Macca, and it is 
not possible for him to come to India, 
remain with her and obtain the citizen- 
ship of this country. The learned counsel 
for Mr. Beg also contended that he is 
prepared to take his wife back to Paki- 
stan and keep her well, 


7. Mr. Mathur, learned counsel ap- 
pearing on behalf of the State of Raja- 
sthan has contended that there is no 
merit in this writ petition, and that the 
order of deportation which has beer 
passed, should be allowed to be execut- 
ed. It was further contended that the 
children acquire the nationality of tht 
father. 
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. 8& Mr. Dave, learned «counsel for the 
Union of India, has stated that- the order 
dated 21-5-1979, has not been produced. 
and it has not been assailed in the writ 
petition. It has been further contended 
that whether Shamim Bano has been di- 
vorced or not, is a question of fact, which 
has to be determined by the process of 
inquiry. The visa was valid only up to 
20th May, 1979; but it was contended 
that an application had been submitted 
only on 28-5-1979, i.e., after the order of 
deportation had been issued on 21-5-79. 


9. The learned counsel has contended 
that under the Mohammedan Law the 
mother has a right of preferential cus- 
tody of the minor children over that of 
the father. The youngest child being only 
six months’ old and the eldest being 
3 years and 9 months’, the mother has 
right of preferential custody as against 
the father. 


10. The learned counsel for the peti- 
tioner has placed reliance on Hasan 
Khan v. State, AIR 1961 Raj 182, where- 
in it has been held that the Central Gov- 
ernment is the special tribunal created 
under the Act and Rules to determine 
whether, when or how any person has 
acquired the citizenship of another 
country. Where the person claims to be 
the citizen of India but the State Gov- 
ernment alleges that he has acquired or 
that he had acquired at one time the 
citizenship of another country, it is for 
the State Government and not for the 
citizen to approach the Central Govern- 
ment and obtain a decision whether the 
person has really acquired the citizenship 
of another country, before taking pro- 
ceeding against the person with regard to 
his: deportation from India. Any such, 
action by the State Government without 
obtaining the decision of the Central 
Government would be unauthorised and 
unjustified. 


11. He has further relied on Nasir 
Ahmed v. Chief Commr., Delhi AIR 1959 
Punj 261; wherein it has been held that 

‘migration or adoption of nationality of 
another country are questions of facts 
which to a certain extent also relate to 
the intention of the party . concerned. 
These matters must be determined by the 
Central Government under the Citizen- 
ship Act and the Rules made thereunder 


and not by any other authority. It is, . 


therefore, impossible for the -High Court 
in a writ petition to express views on 
these matters or to lay down whether 


prima facie the ‘facts establish ‘migration::. 
of ‘the’ petitioner ‘to "Pakistan. or whether -' 
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. these facts- prima-‘facie show -that. -the - 
. petitioner and his. family members had 


acquired the nationality of Pakistan or 
not. Moreover in these summary pro- 
ceedings it is imposible to give adequate 
opportunity to the parties to bring the 
entire material relevant for the purposes 
of determining the present dispute. 

12. Reliance was also placed on Mohd, 
Khan v. Govt. of Andhra Pradesh, AIR 
1957 Andh Pra 1047, wherein it has been 
held that citizenship may be obtained by 
birth, descent, naturalisation, registration 
ete. The acquiring of citizenship by birth . 
or by descent cannot be voluntary acqui- 
sition of citizenship and, therefore, that 
fact will not deprive an Indian Citizen of 
his citizenship. It has been further held 
that a passport is not the basis of legal 
evidence to establish the fact of citizen- 
ship but it only embodies a request to 
a foreign Government to allow the 
bearer free passage and to afford him 
every assistance and protection. It has 
been further held that where the State 
Government passed the orders expelling 
the appellants for acquiring the citizen- 
ship of Pakistan before raising the ques- 
tion before the Central Government and 
arr ies its decision, the orders are not 
valid, 


13. The learned counsel also placed — 
reliance on Govt. of Andhra Pradesh v. 
Mohd. Khan, AIR 1962 SC 1778, wherein 
it has been held that the question as to 
whether a person has lost his citizenship 
of, this country and has acquired the 
citizenship of a foreign country has to 
be tried by the Central Government and 
it is only after the Central Government 
has decided the point that the State Gov- 
ernment can deal with the person as a 
foreigner. The decision of the Central 
Government about the status of the per- 
son is the basis on which any further ac- 
tion can be taken against him. 


14. Mr. Mathur appearing on behali 
of the State of Rajasthan has placed re- 
jiance on Ismail v. State of Rajasthan, 
1959 Raj LW 299, wherein it has been 
held that minor’s domicile is that of 
father. 


15. Mr. Singhvi, learned counsel for 
the respondent Mirza Aziz Beg has plac- 
ed reliance on Mst. Rihana Parveen v. 
The State, 1959 Raj LW 322, wherein it 
has been held that mere residence or fol- 
lowing a particular profession in India 
by the father-of the girl is not conclu-_ 
sive- for: the purposes..of determining his 
domicile. - This -is .a° question, of..-fact,~ 
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which has to be determined in ‘accord- ` 


ance with the facts and circumstances 
of the case that may be brought to light 
as‘ the case proceeds. 


16. Reliance was also placed on Deen 
Mohd. v. State, AIR 1960 Madh Pra 381, 
wherein it was held that where a Mu- 
hammedan, who had come to India on 
a Pakistani passport and stayed for 
five years was not entitled to enforce the 
© extraordinary jurisdiction of this Court 
under Article 226 of the Constitution of 
India for the first time after the lapse of 
five years. 


17. Reliance was placed on State v. 
Abdul Hamid, AIR 1957 Punj 86, where- 
in it has been held that according to 
International Law, a child acquires the 
nationality of a parent, Where a minor 
migrates to Pakistan along with his. 
father, the father does not have Indian 
nationality under Article 7 of the Con- 
stitution and the minor also must be 
taken to have acquired the nationality of 
the father. Apparently he cannot retain 
Indian nationality unless according to the 
permit system rules he comes to this 
country with a permit for permanent 
settlement or residence, 


18. Relianee was also placed on Mohd. 
Umar v. State, AIR 1961 Orissa 150, 
wherein it has been held that where the 
father migrates to Pakistan his minor son 
loses his Indian Citizneship along with 
his father. 


19. Reliance was also placed on 
Bhaktiarkhan v. Union of India, AIR 
1961 Guj 109, wherein it has been held 
that a passport of Pakistan, on the 
strength of which a person enters India, 
raises a presumption against him that he 
has acquired the citizenship of that coun- 
try. Such a presumption is rebuttable. 
The burden of proof in that event shifts 
on that person to explain that the 
declaration contained therein that he is a 
national of Pakistan is not true. 


20. Reliance was also placed on the 
following passage of Private International 
Law by G. C. Cheshire (IV Edn), at 
page 174:— 

“A child acquires at birth a domicile 
of origin by operation of law, namely, 
if legitimate and born in his - father’s 
lifetime, the domicil of father; if illegi- 
timate or born after his father’s death, 
the domicil of his mother. A foundling 
is domiciled in the country where he- is 
found.-If a child is born illegitimate, but 
~is- later legitimated, his father’s domicil 


. ‘will .be communicated to. him. from .the. 
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date of legitimation; -but it is probable 
that his domicil of origin remains that 
of his‘ mother, presuming that at his 
birth his parents were domiciled | in cjf- 
ferent countries.” 

20. In his writ petition the basic 
question for determination is, whether 
preferential right of custody of the minor 
children under the Muhammedan Law 
shall prevail against the provisions of 
Citizenship Act, and the nationality ac- 
quired by the children during the life- 
time òf the father. Admittedly, the father 
is a Pak national and the mother is an 
Indian citizen. The marriage took place 
at Macca in Saudi Arabia and children 
were born there. According to the Pri- 
vate International Law the minor child- 
ren shall acquire the nationality of the 
father. 
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21. These four children have come to 
India on the passport of their father 
wherein they have been shown to be 
Pak nationals. In spite of the fact that 
the mother is an Indian citizen and has 
a right of preferential custody over the 
minor children under the Muhammedan 
Law still the provisions of the Indian 
Citizenship Act shall prevail and child- 
ren shall acquire the nationality of their 
father. Father being admittedly a Pak 
national will communicate Pak nationa- 
lity to the children, though they are 
born at Macca in Saudi Arabia, and their 
mother is an Indian citizen. 


22. Surprisingly enough, the order of 
deportation dated 21-5-1979 has not been 
challenged in this writ petition. Taking 
an overall view of the entire facts end 
circumstances of the case, this Court in 
exercise of the extraordinary jurisdiction 
under Article 226 of the Constitution of 
India cannot enter into the dispu-ed 
arena of facts whether the petitioner has 
been divorced or not. Moreover, it is ihe 
function of the Central Government to 
decide whether the Indian Citizenship 
should be conferred on the minor child- 
ren or not. Human factor that the minor 
children who are of the age of 6 months 
to 4 years, are being taken away from 
the mother, is a matter of consideration 


for the Central Government. 


23. This Court in exercise of che 
powers under Article 226 of the Consti- 
tution of India would exceed in its: juris- 
diction if it tries to enter into the ques- 
tion whether citizenship should be ‘con- 
ferred on..these children or. not. - As 


stated. earlier, this is the exclusive do-}.. en 
-main of the Government of. India,- 


and 
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‘there is no reason to believe that the 
Union of India will not consider all these 
facts. 

24. For the reasons stated above, 
there is no force in this writ petition 
which is hereby dismissed. The interim 
order issued by this Court on 21st June, 
1979, is hereby vacated, 

25. Looking to the facts and circum- 
stances of the case, the parties are left 
to bear their own costs. 

Petition dismissed. 
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M. C. JAIN, J. 
Darshan Singh, Appellant v. Mst. Daso, 
Respondent. 
Civil Misc. Appeal No, 126 of 1978, D/- 
3-8-1979, 


(A} Hindu Marriage Act (1955), Ss. 9 
and 25 — Petition by husband under S.9 
for restitution of conjugal rights dismiss- 
ed:— Award of maintenance to wife un- 
der S. 25 is illegal, 


The expression “passing any decree” 
in Section 25 means decree granting re- 
lief of the nature stated in Sections 9 to 
13 of the Act. Therefore when the peti- 
tion by the husband under Section 9 for 
restitution of conjugal rights is dismiss- 
ed and the relief of restitution of conju- 
gal rights has not been granted award of 
maintenance to wife under Section 25 is 
without jurisdiction. AIR 1973 Raj 3; 
AIR 1961 Guj 202; AIR 1962 Bom 27; 
AIR 1963 Cal 428; AIR 1967 Orissa 163 
and AIR 1964 Bom 83, Rel. on. 

(Paras 10, 19) 


(B} Hindu Marriage Act (1955) (as 
amended by Marriage Laws (Amend- 
ment} Act 1976), Ss. 28, 25 and 9 — Ex- 
pression “passing any decree” in S. 25 
and expression “decree made” in S. 28 
~- Distinction — Petition by husband un- 
der S. 9 for restitution of conjugal rights 
dismissed — Appeal under S. 28 is com- 
petent, (Divorce Act (1869), S. 55). 

The expression “passing any decree” in 
Section 25 means granting any relief of 
the nature stated in Secs. 9 to 13 while 
the expression “decree made” under the 
-Act in Section 28 means decree granting 
or refusing relief, It cannot be the inten- 
tion of the Legislature to attach finality 
to orders of dismissal of petitions under 
Sections 9 to 18. Therefore an appeal 
against the dismissal of the petition by 
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the husband under Section 9 for restitu- 
tion of conjugal rights is maintainable 
under Section 28. AIR 1979 Punj & Har 
98; AIR 1978 Madh Pra 44; AIR 1979 
Delhi 22; AIR 1979 Madh Pra 45; AIR 
1964 Bom 83; (1882) ILR 4 All 306; AIR 
1916 Bom 157 and 1918 P 273, Rel. on; 
AIR 1973 Raj 3, Expl. (Paras 18, 19) 


Cases Referred : Chronological Paras 
AIR 1979 Delhi 22 18 
ATR 1979 Madh Pra 45 18 
AIR 1979 Punj & Har 98 18 
AIR 1978 Madh Pra 44 18 
(1972) 5 WLN 654: AIR 1973 Raj 3 
7, 8, 10, 12 

AIR 1967 Orissa 163 10 
AIR 1964 Bom 83 10, 15 
AIR 1963 Cal 428 10 
AIR 1962 Bom 27 10 
AIR 1961 Guj 202 10 
1918 P 273: 119 LT 266, Holland v. 
Holland. 14 
ATR 1916 Bom 157: ILR 41 Bom 36 14 
(1882) ILR 4 All 306 14 


q1 OKL 253, Henderson v. Arkansas 16 
113 OKL 269, Finnell v. Finnell 16 


M. L. Garg, for Appellant; S. N. 
Sharma, for Respondent, 


JUDGMENT :—— This is an appeal 
against the judgment dated 17-10-1978 
passed by the District Judge, Sri Ganga- 
nagar, whereby the appellant’s petition 
under Section 9 of the Hindu Marriage 
Act, 1955 (hereinafter referred to as “the 
Act”), was dismissed and the petitioner- 
appellant was ordered to pay mainten- 
ance to the non-petitioner-respondent 
for herself and her daughter to the tune 
of Rs. 300/- per month. 


2. The appellants case was that the 
parties were married about seven years 
ago according to Hindu rites. They lived 
as husband and wife at Chak 3 M. D., 
Tehsil Anupgarh, and a daughter was 
born out of the wedlock. About three 
years ago, the non-petitioner left the 
company of the petitioner without any 
reasonable excuse and went to her 
parents. Despite several efforts, she did 
not return to her matrimonial home. The 
non-petitioner admitted the other facts 
as averred by the petitioner. She, how- 
ever, denied the allegations made against 
her with regard to leaving the company 
of the petitioner without any reasonable 
excuse, After traversing these allega- 
tions, it was averred by her that the 
petitioner in her absence married one 
Mst. Puni about 3-4 years ago without 
her consent and when her father came 
to leave her at the petitioner’s house, the 
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petitioner refused to accept her. The 
non-petitioner had no alternative, but 


under compulsion had to go back with 
her father. It was also averred that in 
the presence of the second wife, it will 
not be in her interest to live with the 
petitioner and she will have to suffer 
physical and mental torture and she 
will be deprived of her matrimonial 
rights, She also claimei maintenance 
@ Rs. 300/- per month from the peti- 
tioner for herself and her daughter. 

3. The learned District Judge framed 
as many as four issues and recorded the 
evidence of the parties. After hearing 
arguments the learned District Judge 
dismissed the petition for restitution of 
conjugal rights and awarded mainten- 
ance @ Rs. 300/- per month. The learned 
District Judge found that the petitioner 
married the second wife and there was 
reasonable excuse for the non-petitioner 
for not living with the petitioner. 

4. . Dissatisfied with the judgment, 
decree and order of the learned District 
Judge, the petitioner has preferred this 
appeal. 

5. I have heard Shri M. L. Garg, 
learned counsel for the petitioner-appel- 
lant and Shri S. N. Sharma, learned 


counsel for the non-petitioner-respon- 
dent. 
«6. As regards the relief of restitution 


of conjugal rights, Shri Garg has not 
seriously contested the appeal and in my 
opinion, rightly so. The finding of the 
learned District Judge on issue No. 1, 
relating to second marriage by the peti- 
tioner, is unimpeachable, The petitioner 
has led no evidence and as such there 
was no escape for the learned District 
Judge except to hold that the petitioner 
married a second wife and on that basis 
further it has been found that there was 
- reasonable cause for the non-petitioner 
not to live with the petitioner. The state- 
ment of Mst. Daso and her father Jangir- 
singh (D. W. 3) were to the effect that 
the non-petitioner was turned out from 
the house-and not accepted by the peti- 
tioner in view of his second marriage, 
although Mst. Daso stated that she is 
still prepared to live with the petitioner, 
provided she is kept with love. There 
are no reasons to differ from these find- 
ings arrived at by the learned District 
Judge. 

7. The main atad of Shri Garg is 
on the order awarding maintenance to 
the non-péetitioner. Shri Garg urged that 
when the petition for restitution of con- 
jugal rights was dismissed, then under 
Section 25 of the Act, no alimony could 
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be awarded. Section 25 of the Act would 
be attracted only when any decree is 
passed granting any relief under Sec- 
tions 9 to 13. The order awarding main- 
tenance under Section 25 in the present 
ease, according to Shri Garg, is without 
jurisdiction, as, such an order can only 
be passed “at the time of passing eny 
decree or at any time subsequent there- 
to”, Shri Garg in support of his conten- 
tion placed reliance on a decision of this 
Court in Purshotam Kewalia v. Smt. 
Devki, (1972) 5 WLN 654, 


8 Shri S. N. Sharma, learned coun- 
sel for the non-petitioner-respondent, on 
the other hand, submitted that dismissal 
of the petition is not simply an order of 
dismissal, but it also amounts to a 
decree, The expression “decree” should 
be given its well accepted connotation. 
Where there has been a formal expres- 
sion of an adjudication conclusively de- 
termining the rights of the parties 
whereby granting relief or refusing re- 
lief, such formal expression should be 
taken to be decree. If such a meaning 
is not given to the expression “decree”, 
dismissal of the petition under Secs. 9 to 
13 of the Act would not be appealable. 
The provision of Section 25 may be read 
along with the provision of Section 28 
of the Act. If the two provisions are read 
together it would be clear that where 
petition is dismissed, such a dismissal 
would also amount to a decree, else it 
would not be appealable. Shri Sharma 
urged that under Section 28 of the Act, 
as it stood prior to its amendment, by 
Marriage Laws (Amendment) Act, 1976 
(hereinafter referred to as “Amending 
Act”), all decrees and orders made by the 
court in any proceedings under the Act 
were appealable and it presented no dit- 
ficulty if the dismissal of the petition is 
considered to be a decree or an order, 
but after amendment of Section 28, un- 
der sub-section (2) of section 28, only 
orders under Sections 25 and 26, which 
may not be interim orders, are appeal- 
able and no other orders are appealable. 
Under the amended Section 28, dismissal 
of the petition, if not taken to be a 
decree, would not be appealable and 
such could not be the intention of the 
Parliament that finality may be attached 
to the adjudication made by the District 
Judge dismissing the petition, Shri 
Sharma, therefore, submitted that the 
view expressed in Purshotam Kewalia’s 
ease (supra) needs reconsideration and in 
the light of the provision contained in 


Section 28, the expression “passing of 
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any decree” under Section.-25. of the Act 
should be construed. He urged that’ with 
regard to the interpretation of the ex- 
pression “decree made by the Court in 
any proceeding under this Act” under 
the amended Section 28, there is no de- 
cision holding that dismissal of the peti- 
tion also amounts to a decree, but there 
have been series of decisions where ap- 
peals have been preferred against dis- 
missal of the petitions after amendment 
of Sec, 28, whereby it can be said that 
all concerned impliedly accepted the 
view that dismissal of the petition under 
the Act also amounts to a decree, though 
the controversy did not arise at all in 
those cases. Shri Sharma further urged 
that if narrower view of the word 
“decree” is taken so as to exclude the 
dismissal of the petition then the peti- 
tioner’s appeal against the dismissal of 
bis petition, is not maintainable. ` 


9. Having heard the learned counsel 
for the parties, in my opinion the con- 
troversy has become serious and: needs 
deeper consideration after amendment of 
Section 28 of the Act. The provisions of 
Sections 25 and 28 have to be so con- 
strued so that they may reflect the real 
imtention of the legislature. For the pro- 
per appreciation of the controversy the 
scheme of the various provisions. of the 
Act, needs to be examined and after exa- 
mining the scheme, it has also to be 
noticed as to how the two provisions 
came to be interpreted. ; 


10. Section 9 provides for a petition 
for restitution of conjugal rights and it 
lays down that if there is no legal 
grounds why the application should not 
be granted, the court may decree resti- 
tution of conjugal rights, Similarly, un- 
Ger Section 10 of the Act the petition is 
presented for a decree for ‘judicial 
separation. Sub-sec. (2) of Sec. 10 uses 
the expression “passing of a decree for 
fudicial separatian”. Similarly Ss. 11 and 
12 provide for passing of a decree of nul-. 
lity of marriage and under’ Section 13 
of the Act marriage may be dissolved by 
a decree of divorce. Thus, these five sec- 
tions contemplate granting of decrees for 


the various kinds of reliefs, which may- 


- be ‘prayed -under these provisions. ` Sec- 
tion 23 of the Act makes a provision as 
to when decree granting. relief can- be 
passed under. Sections 9 to 13. Under 
sub-section (1) of Section 23 the court 
Ys required to be satisfied with regard 
to the matters enumerated: in. clauses: (a) 
_to“(e) and after: such “ satisfaction the 
“eourt’ is required: toc deerdéé> the: relief: 


Darshan Singh: v. Dasa: 


ATR. 


The -expression “‘decree”’- farther occurs 
under Sections- 26 and: 27 of the Act. It 
would appear that -the expression 
“decree” 
mean decree granting--a relief as provi- 
sions are required to be made in such 


decrees for the custody of children or for. 
Section 25, thus, 


disposal of property. 
has to be construed in the light of the 
scheme of the provisions referred to 


in these two sections would 


t 


above. I may read Section 25 of the Act - 
to the extent, which is relevant in this 


case :— 


“25. Permanent alimony and mainten- 
ance. — (1) Any court exercising jurisdic- 
tion under this Act may, at the time of 
passing any decree or at any time sub- 
sequent thereto, on application made to 
it for the purpose by either the wife or 
the husband, as the case may be, order 
that the respondent shall pay to the ap- 


plicant for her or his maintenance and. 


support such gross-sum or such monthly . 


or periodical sum for a term not exceed- 
ing the life of the applicant as, having 
regard to the respondent’s own income 
and other property, if any, the income 
and other property of the applicant, the 
conduct of the parties and other circum- 
stances of the case, it may seem to the 


court to be just, and any such payment -: 
may be secured, if necessary, by a charge :. 
on the immovable property of the re- . 


spondent.” 


The above provision came to be inter- 
preted by the various High Courts 
India and the expression 
decree” has been given a meaning of 
decree whereby relief has been granted, 


in} 
“passing any}! 


a decree as contemplated in Sections 9}: 


to 13 and this expression has not been 
given a meaning so as to include the dis- 


missal of the petitions contemplated un-|. 


der Sections 9 to 13. Such a view has 


been taken by the Bombay High Court: 


and this view has further found favour 
with the Gujarat, Calcutta High Courts 
and: this Court as well has adopted the 


same view in Purshotam Kewalia’s case’ 


(supra).: The first- case on the subject is . 


a decision of Gujarat High Court in 


Harilal Purshottam v. Lilavati Gokaldas `. 


(AIR 1961 Guj 202). In this case the ap- 
plication for restitution of 


conjugal: 


rights made by the husband was dismiss-.- 


ed by the learned District Judge 
while dismissing the . application, he 
awarded maintenance under Sectien 25 
of the “Act--to--the ‘wife. The. learned 


Ae ne 


and. - 


` Judges’ of the: High Court. ehecrved: as: 
” under :— : 


1980 - 


“The words ‘at the time of-passing any 
decree or at any time subsequent thereto’ 
in Section 25 mean at the time of pass- 
ing any decree of the kind referred to 
in the earlier provisions of the Act and 
Hot at the time of dismissing the peti- 
tion for any of the reliefs provided in 
those sections or any time subsequent 
thereto. The expression “any decree’ 
does not include an order of dismissal. 
The passing of an order of dismissal of 
a petition cannot be regarded as the pass- 
ing of a decree within the meaning of 
this section”, 


The above excerpt is quoted in Pursho- 
tam Kewalia’s case (supra). Further this 
view has: been expressed in subsequent 
eases, namely in Shantaram Gopalshet 
v. Hirabat, (AIR 1962 Bom 27), Mina- 
rani v. Dasarath, (AIR 1963 Cal 428) and 
Akasam Chinna v. Parbati, (AIR 1967 
Orissa 163). This view has also been ex- 
pressed in Shantaram Dinkar v. Malti 
Shantaram Karnik, (AIR 1964 Bom 83). 
If the view taken by the High Courts in 
India was not in accordance with the in- 
tention of the Legislature, the Legis- 
lature would have suitably amended Sec- 
tion 25 as well at the time when substan- 
tial amendments were made by the Par- 
liament, while passing the Amending 
Act. In “The Construction of Statutes” 
by Crawford (1940 Edition) at page 308, 
Note 184 it is stated as under:— 


"184. Effect of Construction or inter- 
pretation on the Law. — Stare Decisis. 
The construction placed upon a statute 
by the courts becomes a part of the sta- 
tute, and hence a part of the law there- 
by enacted. If the legislature, after 
ample opportunity to change a construc- 
tion by the enactment of an amendment, 
fails to do so, it gives its approval of the 
construction placed on the enactment by 
the courts”. 


li. In Statutes and Statutory Con- 
struction by Surtherland, Volume 2, 
Third Edition (1943) at page 523, in 
Note 5109, it is stated as under :— 

“Where a statute has received a con- 
temporaneous and practical interpreta- 
tion and the statute as interpreted is re- 
enacted, the practical interpretation is 
accorded greater weight than it ordinari- 
ly receives, and is regarded presumpti- 
vely the correct interpretation of the law. 


The rule is based upon the theory that. 


‘the legislature is acquainted with the con- 


temporaneous’ interpretation of-a statute, , 


especially: when made by: an administra- 
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tive ‘body or executive officers charged . 


‘with the duty of administering or enforc- 


ing the law, and therefore impliedly 
adopts the interpretation upon re-enact- 
ment”, l . 


12. Now the question arises whether in 
view of-the amendment of Section 28 of 
the Act, the construction placed on Sec- 
tion 25 at all needs any consideration? 
For examining this question, it will: have 
to be seen as to how the amended Sec- 
tion 28 is to be construed, that is, whe-’ 
construction placed by Shri 
Sharma on Section 28 is correct, so 
as to mean that only decrees granting 
relief would be appealable or where the 
petitions are dismissed, they will also 
amount to a decree and so would be ap- 
pealable. Though, there are some obser- 
vations made in Purshotam Kewalia’s 
case (supra), but on the basis of those 
observations, it cannot be said that it 
is the ratio of that case. It has been ob- 
served in Purshotam Kewalia’s case, after 
taking into consideration the definition 
of the expression “decree” under Sec- 
tion 2 of the Code of Civil Procedure 
that where a suit has been dismissed 
after trial, such dismissal is a decree with- 
in the meaning of Section 2. Civil Pro- 
cedure Code, but dismissal of an applica- 
tion under the Act will not amount to 
a decree. It was further observed in that 
case that the provisions of the Act shew 
that it is only when the relief claimed 
is decreed that the adjudication of the 
court will amount to the passing of any 


` decree within the meaning of Sec. 25 of 


the Act; and thereafter the learned Judge 
stated that the provisions of Section 25 
of the Act are analogous to the provi- - 
sions of Section 37 of the Indian Divorce 
Act; and reference was made to a dezi-. 
sion under the Indian Divorce Act hold- 
ing that it was not competent for the 
court dismissing the husband’s petition 
for dissolution of marriage to award 
maintenance to the wife under Sec. 16 
or 37 of the Indian Divorce Act. It may 
be stated that the learned Judge was not 
faced with the situation with which I 
am confronted in the present case, so 
observation of the learned ` Judge 
only appears to be: obiter that dismissal 
of the application under the ' Act will 
not amount to a decree.’ 


13. For the proper appreciation of the 
controversy I may read Section 28; as it 
stood . prior to the’ dmendment of 1976 
and after its amendment in 1976: — 
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“28. Enforcement of, and appeal from, 
decrees and orders. — All decrees and 
orders made by the court in any proceed- 
ing under this Act shall be enforced in 
like manner as the decrees and orders of 
the court made in the exercise of its 
original civil jurisdiction are enforced, 
and may be appealed from under any 
law for the time being in force: 

Provided that there shall be no appeal 
on the subject of costs only”. 

“28. Appeals from Decrees and Orders— 
(1) All decrees made by the court in any 
proceeding under this Act shall, subject 
to the provisions of sub-section (3), be 
appealable as decrees of the court made 
in the exercise of its original civil juris- 
diction, and every such appeal shall lie 
to the court to which appeals ordinarily 
lie from the decision of the court given 
in the exercise of its original civil juris- 
diction. 

(2) Orders made by the court in any 
proceeding under this Act u/s. 25 or S. 26 
shall, subject to the provisions of sub- 
section (3), be appealable if they are not 
interim orders, and every such appeal 
shall lie to the court to which appeals 
ordinarily lie from the decisions of the 
court given in exercise of its original 
civil jurisdiction. 

(3) There. shall be no appeal under 
this section on the subject of costs only. 

(4) -Every appeal under this section 
shall be preferred within a period of 
thirty days from the date of the decree 
or order,” 

14. A bare reading of the provisions of 
Section 28 before and after its amend- 
ment makes it amply clear that prior to 
its amendment all decrees or orders were 
appealable, whereas after amendment all 
decrees made in any proceedings under 
the Act have been made appealable. The 
word “passed” has not been made use of 
in Section 28. The word “made” has been 
used. Whereas in the other provisions, 
namely, Sections 10, 23 and 25 the word 
“passed” is used, which reflects the in- 
tention of the legislature in the sense of 
“granting relief’, whereas the words 
“making any decree” may mean in both 
the senses “granting of any relief or re- 
fusing any relief’. The provision of 
Section 28, as it stood prior to amend- 
ment or after amendment, is analogous 
to the provision contained in Section 55 
of the Indian Diverce Act. Though prior 
to the amendment, Section 28 appears to 
have been adopted from Section 55 of 
the Indian Divorce Act and after amend- 


ment the other part of it has been placed 


- Darshan Singh v. Daso 
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under sub-section (2) of Section 28. Sec- 
tion 55 of the Indian Divorce Act came 
to be interpreted by courts in India and 
it has been construed that dismissal of a 
petition would amount to a decree and 
would be appealable. It has been so 
held in Morgan v. Morgan { (1882) ILR 4 
All 306). Such a view has further been 
taken in E. C. Palmer v. C. M. Palmer 
(1917) ILR 41 Bom 36), and Holland v. 
Holland, (1918 P. 273: 87 LJP 142: 119 
LT 266, appearing in the commentary of 
Section 55 of the Indian Divorce Act by 
S. C. Manchanda (1969) Third Edition, 
at page 483, Foot Note 3). 

15. In Shantaram Dinkar Karnik’s case 
(supra) it has been observed in para 3 
that although technically speaking, dis- 
missal of a ‘suit or a petition may be 
called a decree, such decree is not con- 
templated by Section 25 (1) of the Hindu 
Marriage Act. It would appear from 
these observations that for purpose of 
Section 25 dismissal of the petition does 
not amount to a decree and granting of 
relief alone may be termed as a decree, 
but for purposes of Section 28, dismissal 
of a petition may be considered to be a 
decree, 

16. In Black’s Law Dictionary, Fourth 
Edition, at page 498, it is stated as 
under:— 

“The judgment of a court of equity or 
admiralty, answering for most purposes 
to the judgment of a court of common 
law. A decree in equity is a sentence or 
order of the court, pronounced on hear- 
ing and understanding all the points in 
issue, and determining the rights of all 
the parties to the suit, according to 
equity and good conscience”. 

“The words “judgment” and “decree’, 
however, are often used synonymously; 
Finnell v. Finnell, 113 Oki., 269, 230. 
p. 912, 913; especially now that the Codes 
have abolished the distinction between 
law and equity; Henderson v. Arkansas 
71 Okl. 253, 176 p. 751, 753”. 

17. In Stroud’s Judicial Dictionary 
Fourth Edition, it is stated as, under:— 

“A decree is the final Order of a court 
in a suit, e. g. prior to the Judicature Act 
1873 (c. 66), a chancery decree, “Decree 
closely resembles, but is not identical 
with, “judgment”, “The final decision of 
a divorce proceeding is termed a ‘decree”; 
the proceeding itself is usually styled a 
‘eause’, or ‘suit’”..” 

18. Decree in its ordinary connotation 
may mean formal expression of adjudica- 
tion determining the rights of the parties 
in any cause. It may be stated that Sec 
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tion 21 of the Act makes the Civil Pro- 


cedure Code so far as may be applicable 
to the proceedings under the Act subject 
to the provisions of the Act and Rules 
of the High Court. The definition of the 
word “decree’ as is given in Sec. 2 (2) 
of the Civil Procedure Code may be ap- 
plicable so far as may be to the expres- 
sion “decree” in Section 28 of the Act. 
It is true that the same meaning cannot 
be assigned to the word “decree as is 
found in its definition in the Civil Pro- 
cedure Code, but to this extent the de- 
finition can be made applicable that dis- 
missal of the petition is nothing, but 
formal expression of an adjudication de- 
termining the rights of the parties in a 
cause. In this sense if the expression is 
interpreted in Section 28, it would in- 
clude not only decree granting relief, 
but also decree dismissing the petition. 
Had this been not the intention, the le- 
gislature could have used the same ex- 
pression that all decrees granting relief 
or decrees passed under the provisions of 
the Act, would be appealable. In the mind 
of the legislature passing of any decree was 
to mean granting any relief and 
making of any decree was to 
mean granting and refusing any 
relief, It is in this way that the 
two provisions can be construed reflect- 
ing the real intention of the legislature, 
for it cannot be conceived that refusing 
of relief by dismissal of a petition would 
be made non-appealable. The legislative 
intent had been so read by all concerned 
and it has been impliedly accepted that 
where the petitions are dismissed, such 
dismissal would amount to a decree and 
would be appealable, Appeals against 
dismissal of the petitions have been filed 
after amendment of Section 28 of the 
Act and they have been heard and dis- 
posed of by various High Courts in India. 
Reference in this connection may be made 
to Gurucharan Singh v. Sukhdev Kaur, 
(AIR 1979 Punj & Har 98}, in husband’s 
petition for divorce; Ravishanker v. Smt. 
Sharda Vishwakarma, (AIR 1978 Madh 
Pra 44), a joint petition by the spouses 
under Section 13-B of the Act inserted 
after the Amending Act, dismissed; 
Chander Dev Chadha v. Smt. Rani Bala, 
{AIR 1979 Delhi 22), the husband’s peti- 
tion for restitution of conjugal rights 
dismissed; Nandkishore v. Smt. Munni- 
bai, (AFR 1979 Madh Pra 45), the hus- 
band’s petition for nullity under Sec- 
tion 12 (1) (d) of the Act, dismissed. When 
appeals have been preferred against dis- 
missal of the petitions and the objections 
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have not been raised under the amended 
Section 28 of the Act it can legitimately 
be taken that Section 28 of the Act, even 
after amendment, has been understood to 
mean that the dismissals of the petitions 
amount to decrees made under the pro- 
visions of the Act and hence are appeal- 
able. 

19. From the above discussion I am 
clearly of the opinion that expression 
“passing of any decree’ under Sec, 25 of 
the Act would mean decree granting re- 
lief of the nature stated in Secs. 9 to 13 
of the Act and the expression ‘decrees’ 
made under the provisions of the Act, 
would mean decrees granting relief cr 
refusing relief and it cannot be the inten- 
tion of the legislature to attach finality 
to the orders of the District Judges re- 
garding the dismissal of the  petitiors 
under Sections 9 to 13 of the Act. Thus, 
I hold that the present appeal against 
the dismissal of the petition under Sec- 
tion 9 of the Act, is maintainable and I 
further hold that as relief of restitution 
of conjugal rights has not been granted, 
award of maintenance under Sec, 25 of 
the Act was without jurisdiction and the 
award of maintenance cannot be sustain- 
ed in the light of the case law discussed 
above. 

20. In the result, this appeal is allow- 
ed in part, The decree of the learned Dis- 
trict Judge dismissing the appellant’s 
petition for restitution of conjugal rights 
shall stand. However, the order grant- 
ing maintenance is set aside. Under the 
circumstances of the case the parties 
shall bear their own costs of this appeel. 


Appeal partly allowed. 


AIR 1980 RAJASTHAN 107 
S. K. MAL LODHA, J. 

Gendmal, Petitioner v, State Transpoart 
Appellate Tribunal and others, Non-peti- 
tioners. . 

Civil Writ Petn. No. 1017 of 1979, D/- 
13-9-1979. 

(A) Motor Vehicles Act (1939), S. 64-A 
— Revision — Necessary parties — Non- 
joinder of parties — Secretary exercis- 
ing delegated power from R. T, A. is not 
a necesary party if R. T. A. is impleaded 
as a party. (Civil P.C. (1908), O. 1 R. 9). 

(Para 5) 

(B) Motor Vehicles Act (1939), S. 64-A 
=— Tribunal bas revisional jurisdiction 
over orders passed by Secretary of 
R. T. A. as a delegate of power from 
R.T. A. 
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Tt is correct that under Section ‘64-A, 
. T.-A. T. may pass appropriate or- 
ders in revision against an order which 
has either been passed by the S. T. A. 
or R. T. A. but the order passed by the 
Secretary, R. T. A. in exercise of his 


delegated power is virtually an order of 


the R. T. A. so as to be capable of be- 
ing revised under Section 64-A. (Para 6) 


(C) Motor Vehicles Act (1939), S. 64-A 
~- Appellate Tribunal’s authority to pass 
orders as it deems fit — Includes autho- 
rity to revise orders of Secretary, Re- 
gional Transport Authority, passed by 
him subject to objections — Such orders 
of secretary are not provisional. (Para 8) 


(D) Constitution of India, Art, 226 — 
Im fixing a time-table for transport ope- 
rators, Regional Transport Authority does 
mot act in quasi-judicial manner but ad- 
ministratively -—- High . Court’s extra- 
ordinary jurisdiction cannot be invoked 
to modify administrative orders which 
are not arbitrary. (Motor Vehicles Act 
(41939), S. 48). (Administrative Law — 
Administrative orders). AIR 1970 Raj 
149 and AIR 1978 SC 949, Rel. on. 

(Para 8) 
Cases Referred : Chronological Paras 
AIR 1978 SC 949: 1978 All LJ 418 8 
AIR 1970 Raj 149 & 

R. R. Vyas, for Petitioner; Rajesh Ba- 
lia, Deputy Govt. Advocate, R. N, Mun- 
shi, for Non-Petitioners Nos, 4 to 6. 


ORDER :— The petitioner is an exist- 


As ing operator on Partabgarh-Banswara via 


Dhariawad route and holds one non- 
temporary stage carriage permit renew- 
ed up to September 27, 1981, Non-peti- 


' tioners Nos. 4 and 5 are also operators 


of Partabagrh-Kesariaji route via Dha- 
riawad and non-petitioner No. 6 is the 
existing operator of Dhariawad-Banswara 
route. The case of the petitioner is that 
route of non-petitioners Nos. 4 and 5 
overlaps the petitioner’s route from Par- 
tabgarh to Dhariawad (distance is of 
nearly 28 miles). Three stage carriage 
permits are said to be in existence per- 
forming three return services for the 
same. Each one of the three operators 


_ of Partabgarh-Kesariaji route avails one 


return service per day. The petitioner 
has stated that formerly, on Partabgarh- 


- Kesariaji route, quota fixed was three 


_ operators -of Partabgarh-Kesariaji route _ 
` via Dhariawad, Dahudar, Kalyanpura etc.. - 


stage ‘carriages and one return service 
only. On September 21, 1978, the three 


` submitted -an -application to the ‘Secre- 


, tary,- Regional- ‘Transport. -Authority, ` 


Gendmal.v. S.. T. ‘&. ` Tribunal- 


À. ER ‘ 


. Udaipur (for short, “the RTA’ hereaftér) 
‘for fixing timings for the additional ser- 


r 


- “Dhariewad 


' 
(j 


vices, ‘Provisional timings were given ot 
September 27, 1978 and according to 


these timings, non-petitioners Nos. 4 and 
5 started plying the additional services, 
The petitioner and other affected opera- 
tors lodged objections with regard to the 
time-table fixed by the R. T. A. The ob- 
jections were heard on October 18, 1978 
and final timings were fixed in respect 
of the petitioners route Partabgarh- 
Banswara via Dhariawad and the route . 
of the non-petitioners Nos. 4 and ‘5 
Kesariaji-Partabgarh, The order dated 
January 8, 1979 of the Secretary, R. T. A. 
fixing timings has been filed by the peti- 
tioner marked as Anx. P. 2. As there is 
only one service of Partabgarh-Banswara 
via Dhariawad route, the petitioner was 
required to start from Partabgarh at- 
1.00 p.m. instead of 2.00 p.m. and reach 
Banswara by 7.00 p.m. So also, the ope- 
rators of Partabgarh-Kesariaji route were 
required to perform two return services 
over the route. They were required to 
start first service from Partabgarh at 
1.00 pm. and the second at 2.00 p.m., 
thereby keeping the difference of one 
hour for providing the services from 
Partabgarh to Banswara and Partabgarh 
to Kesariaji. In compliance with the: 
order Anx. P. 2 dated January 8, 1979, 
the Secretary, R. T. A., issued an order 
to the petitioner on the same date im- 
forming him that he is required to per- 
form the services on his route subject to 
objections, if any. The petitioner has 
filed the copy of the order of the Secre- 
tary, R. T. A., dated January 8, 1979 is- 
sued in his favour marked as Anx. P. 3. 
Revision No. STAT-8/79 was filed by the 
non-petitioners Nos. 4 and 5 and Revi- 
sion No. STAT 32 of 1979 was filed by 
non-petitoner No. 6 against the order 
dated January 8, 1979. The State Trans- 
port Appellate Tribunal (for short, ‘the 
STAT’ hereafter) after hearing the par- 
ties, by its order Anx. P. 4 dated April 9, 
1979, accepted both the revisions and 
modified the timings as under, — 


Partabgarh. Banswara 


Partabgarh Departure 2.00 p m. 
: Dhariaswad Arrival 4.03 p.m. 
Departure ' 4.15 p.m. 
Banswara Arrival 7.00 pm. - 
_ Partabgarh Kesariogi ` > ` 
- . Partabgarb- --Departure 1300 hres -. 
shyrival. -1445 bre... . 


~Deperture ---1500 hzg:- - 


> 1980 - 


- Dhuđdas: -> Arrival.» > 1730 hze. : 
- ; ` Dopartuga--: -1745 hrg: - 
Kesatieji ` Arrival - 1945 hrs; - 


: Being iiite by the order Arx, 
.. P. 4 dated April 9, 1979, the petitioner 
has filed this petition under Articles 226 
and 227 of the Constitution of India and 
has prayed that a writ of certiorari may 
_ be issued for quashing it. He has further 
prayed that the order Anx. P. 2 dated 
January 8, 1979 issued by the Secretary, 
RTA, may be restored, 


2. On July 20, 1979, show cause notice 
for admission was ordered to be issued. 
On behalf of non-petitioners Nos. 4 to 
6, a joint reply to the show cause notice 
was filed on August 3, 1979 opposing the 
writ petition. Along with the reply, 
„photostat copies of Anx. R. 1 dated Octo- 
ber 28, 1978, Annexure R. 2 dated Feb- 
ruary 5, 1979 and a rough sketch An- 
nexure .R. 3 of the route were 
filed. On August 9, 1979 learned counsel 
for non-petitioners Nos, 4 to 6 filed an 
additional affidavit along with attested 
copy of the resolution of the RTA dated 
March 28, 1974. 


. 3. I have heard Mr. R. R. Vyas, 
' learned counsel for the petitioner; Mr. 
Rajesh Balia, Deputy Government Advo- 
cate and Mr. R. N. Munshi for non-peti- 
tioners Nos, 4 to 6. Learned counsel for 
the parties stated that the writ petition 
may be finally disposed of. 


> 4 Mr, Munshi raised a preliminary 

objection that as necessary (party) Dilip 
Kumar, was not impleaded, the writ pe- 
tition suffers from a defect of his non- 
joinder. He substantiated his preliminary 
. objection by stating that all the three 
permits were originally held by Kanmal 
Kothari, Dilip Kumar and Ram Bux 
driver. Kanmal Kothari transferred the 
permit with the permission of the RTA 
: in the name of non-petitioner No. 4 


Kanhaiyalal. Rambux driver also trans- . 


ferred his permit with the permission of 
the RTA to non-petitioner No. 5. The 
third permit originally held in the name 
of Dilip Kumar Dosi still stood in his 
name and that non-petitioners Nos. 4 
and 5, along with Dilip Kumar Dosi are 
providing two return services by rota- 
tion on Partabgarh-Kesariaji route. In 
these circumstances, Mr. Munshi sub- 
mitted, that as Dilip Kumar Dosi ‘has not 
been impleaded,; the writ petition is not 
maintainable. The petitioner has prayed 
for issuing of a writ of certiorari for 
quashing the order of STAT 
- the timing of the petitioner’s route: Par- 
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tabgarh-Banswara. ‘as well as ‘that --of 
Partabgarh-Kesariaji-: route, Revisions 
Nos, STAT dated January 8, 1979 and. 
32/79 were disposed of by the- impugned. 
order Anx. P, 4. Dilip Kumar Dosi was 
not a party to the aforesaid revisions. It 
was at the instance of non-petitioners 
Nos. 4, 5 and 6 who preferred revisions 
before the STAT that timings were 
changed. Non-petitioners Nos. 4, 5 and 
6 have already been impleaded as parties 
to the writ petition. Learned counsel 
could not satisfy me that Dilip Kumar 
Dosi is a necessary (party) to the writ 
petition. The preliminary objection is, 
therefore, overruled. 

5. Mr. R. R. Vyas, appearing for the 
petitioner contended that the Secretary, 
RTA, whose order Anx. P2 dated January 
8. 1979, was challenged in the aforesaid 
two revisions was not impleaded as a 
non-petitioner in the revision and, there- 
fore, the impugned order Anx. P. 4, ac- 
cepting the revisions is bad as it could 
not be accepted in his absence. S. 44 (5) 
of the Motor Vehicles Act (No. IV ot 
1939) (‘the Act’ hereafter), amongst 
others, provides that any RTA, if au- 
thorised in this behalf by rules made 
under Section 68, may delegate such of 
its powers and functions to such au- 
thority or person and subject to such 
restrictions, limitations and conditions 
as may be prescribed by the said rules. 
Rule 78 (i) (1) (d) of the Rajasthan 
Motor Vehicles Rules, 1951, : (for. short, 
‘the Rules’), amongst others, provides 
that Regional Transport Authority, by 
general or special resolution, delegate, 
subject to such conditions and restric- 
tions, as it may think proper, power te 
regulate the time table of stage carriages 
under Section 43 (3) (iii) and (iv) of the 
Act to its Secretary. By resolution No, 1, 
SItem-Special, dated March 28, 1974, the 
RTA delegated its power to its Secretary 
under Section 44 (5) of the Act read 
with R. 78 of the Rules. In this resolu- 
tion, item No. 6 is as under:— 


“6. Fixing of provisional and ` regular 
timings of stage carriage permit after 
hearing the concerning parties.” 


The Secretary, RTA, in exercise ‘of the 
delegated power, issued the order dated 
January 8, 1979, in: respect of the tim- 
ings on the petitioner’s route. Being ag-- 
grieved by the timings granted to the. 
petitioner, non-petitioners Nos. 4, 5 and 
6 preferred two separate revisions as 
aforesaid and -irnpleaded RTA; Udaipur; 
-as one of the'non-petitioners in each of 
“the two revisions. It was ‘not’ necessary| - 
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to implead the Secretary, RTA, as a 
party because the RTA had already been 
impleaded as non-petitioner. The order 
passed by the Secretary, RTA, was in 
his capacity as a delegate of the RTA, 
When the RTA was impleaded in revi. 
sion, there was compliance of Sec. 64A 
of the Act. What is contemplated by 
proviso to Section 64A of the Act is that 
the STAT should not pass any order pre- 
judicial to any person before affording 
him a reasonable opportunity of being 
heard, Under S. 48, the power of fixing 
of timings of such carriages is to be ex- 
ercised by the RTA after it decides to 
grant the stage carriage permits. This 
power, as aforesaid, was delegated to the 
Secretary, RTA, by its resolution referr- 
ed to above, The order passed by the 
Secretary, RTA, in pursuance of the 
delegation, would tantamount to an order 
of the RTA. As the RTA was impleaded 
and as an opportunity of being heard 
was given to the RTA, there was no in- 
firmity in.the order of the STAT on this 
count, 


6. It was next argued by Mr. Vyas 
that the STAT had no jurisdiction to 
entertain the revision under Section 64A 
of the Act against the order dated Janu- 
ary 8, 1979, of the Secretary, RTA, for, 
the STAT can revise the orders of the 
RTA and STA and not the Secretary, 
RTA. On the face of it, the argument 
seems to be attractive but it does not 
bear scrutiny. It is correct that under 
Section 64A, the STAT may pass appro- 
priate orders in revision against an order 
which has either been passed by the STA 
or RTA but as discussed above, the order 
passed by the Secretary, RTA, in exercise 
of his delegated power is virtually an 
order of the RTA so as to be capable of 
being revised under Section 64A of the 
Act, This contention of the learned coun- 
sel for the petitioner being devoid of 
force, is, therefore, rejected. 


7. The third contention raised by the 
Yearned counsel for the petitioner is that 
the STAT should not have interfered 
with the order of the RTA dated January 
8, 1979 inasmuch as the time which was 
granted to the petitioner by the Secre- 
tary, RTA, was provisional subject to 
filing of objections and <ecision thereon 
by the RTA and as such, non-petitioners 
Nos, 4, 5 and 6 should have approached 
either the Secretary, RTA or the RTA 
itself for change of the provisional tim- 
ings granted by the Secretary, RTA on 
January 8, 1979 and, thereafter, if any 
order prejudicial to their interest would 
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have been passed, they. could prefer re- 
vision under Section 64A of the Act. As 
this was not done, the impugned order 
of the STAT was without jurisdiction. 


8. The timings of the old service were 
as under :— 


Partapgarh Dep: Dhariawad Dep: Kesariaji Arr 
7.00 A.M, 9.30 A.M, .M. 

Kesariaji Dep: Dherlawsd pert Partabgarh 
10.00 A.M. 3.30 A.M. Arr, 


5.30 P.M, 
The Additional timings fixedon October 18, 
1978 were as under — j 
Partapgarh Dep: peaawed Dep: Kesariaji Arro 
1.30 30 8.15 


Rear Dep: Disriawad o pep: Partabgarah 
A.M .00 A Arr, 12.45 

ne pn lice were fixed after 

hearing several objectors. The Secre- 


tary, RTA, changed the timings as men- ` 
tioned in Anx. P.3 dated January 8, 
1979, subject to objections. The operators- 
non-petitioners Nos. 4, 5 and 6 pre- 
ferred revisions. The STAT, after con- 
sidering the circumstances, recorded a 
finding that there was no justification 
for changing the timing of the operators 
of Partabgarh-Banswara route from 
2.00 p.m. to 1.00 p.m, as departure time 
from Partabgarh and that this depar- 
ture time from Partabgarh would re- 
main 2.00 p.m. For the purpose of provi- 
ding reasonable gap between the services 
of Partabgarh-Kesariaji and Partab- 
garh-Banswara routes, the STAT thought 
proper to fix the departure time as 1.00 
p. m. instead of 1.30 p. m. The timings 
were consequently modified. It was held 
by a Division Bench of this Court in 
Kalusingh v. Transport Appellate Tri- 
bunal, AIR 1970 Raj 149, that in fixing 
the time-table, the RTA does not act in 
a quasi-judicial manner but this, how- 
ever, does not mean that the RTA will 
draw the time-table without obtaining 
the views of the various operators ply- 
ing on the route in fixing the time-table, 
It was observed therein as under: 


ORS Even when an authority is pass- 
ing an administrative order, such au- 
thority exercises its discretion after tak- 
ing into account all the relevant circum- 
stances, The Regional Transport Au- 
thority may first pass a provisional order 
fixing the time-table and then it may 
hear the operators concerned and make 
such alterations in the time-table as 
may appear to it to be desirable. In 
doing all this, the Regional Transport 
Authority concerned, though acting in 
administrative capacity, would only be 
doing its duty in a manner which will 
give satisfaction to all concerned and if 
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is expected even of an administrative 
authority that while passing an adminis- 
trative order, it will not act in an arbit- 
rary manner but in a manner which will 
take the interest of the public and those 
affected by that order”. 

The STAT modified the timings having 
regard to all relevant considerations in- 
clusive of the interest of the travelling 
public, Under Section 64A of the Act, in 
a revision, the STAT has been em- 
powered to pass any order as it deems 
fit. In Abdul Rehman v. State Transport 
Appellate Tribunal, AIR 1978 SC 949, 
it was laid down that the High Court 
under Article 226 of the Constitution 
should be reluctant to interfere with or 
disturb the decision of specially con- 
stituted authorities or tribunals under 
the Act. It was observed as under:— 


* In dealing with applications for 
writs of certiorari under Article 226 of 
the Constitution the High Court does not 
exercise the jurisdiction of an Appellate 
Court and the findings or conclusions on 
questions of fact could hardly be re-ex- 
amined or disturbed by it under Art. 226 
of the Constitution unless the well-re- 
cognised tests in that behalf were satis- 
fied”. 


Fixing of time-table is an administra- 
tive act and as, after taking into consi- 
deration the relevant circumstances, the 
STAT modified the timings, it cannot be 
said that it is illegal, or there is any 
error apparent on the face of the record 
or it is without jurisdiction. The RTA 
had already granted timings and, there- 
after, the Secretary, RTA, modified the 
timings by his order dated January 8, 
1979. In Anx. P. 3 it is written that subject 
to objections, the time of departure from 
Partabgarh is changed from 2.00 P. M. 
to 1.00 P. M. and no change was made 
about departure from Banswara. This 
cannot be said to be the provisional 
timing fixed by the RTA. This will not 
preclude the aggrieved persons from pre- 
ferring revision under Section 64A of 
the Act by virtue of which, the STAT, 
on its own motion or in an application 
made to it, can call for the record of 
the case in which an order has been 
made by the RTA and no appeal lies 
therefrom, and if the order appears to 
be either improper or illegal, it can pass 


appropriate orders. In these circum- 
stances, the contention of the learned 
counsel for the petitioner that timings 


fixed by the Secretary, RTA, in Anx. 3 
were provisional, subject to filing of the 
objections and, 


Radhey Shyam v. Nathuram 


therefore, the _ revision 


Raj. 111 


should not have been entertained by the 
STAT, is without force. In exercise of 
extraordinary jurisdiction under Arti- 
cle 226 of the Constitution, timings which 
were modified by the STAT cannot he 
interfered with. 

9. The result is that the writ petition 
has no force and it is accordingly 
dismissed. In the circumstances of the 
case, there will be no order as to costs, 


Petition dismissed. 


AIR 1980 RAJASTHAN 111 
G. M. LODHA, J. 
Radhey Shyam, Petitioner v. Nathu- 
ram, Non-petitioner. 


Civil Revn. No, 273 of 1977, D/- 28-2- 
1979.* 


Civil P. C. (1908), Section 115 and 
0. 13 R. 2 — Late production of docu- 
ments — Application for — Rejection —~ 
Revision against — Does not Hie, 

For invoking revisional jurisdiction not 
only the conditions laid down in Sec- 
tion 115 (1) (a), (b) or (c) are to be ful- 
filled but also either of the conditions 
in Cls. (a), (b) of the proviso is to he 
satisfied and the restriction under Sec- 
tion 115 (2) is also to be met. The pro- 
viso added to the section by amendment 
of 1976 only further restricts the scope 
of revision. (Para 4) 


Whether a good cause has been shawn 
under O. 13 R. 2 warranting admission 
of a document after framing of issues is 
a question on which the court may 2x- 
press an opinion rightly or wrongly and 
while doing so it may commit an error 
of law also by wrong appreciation of the 
law on the scope of O, 13 R. 2 or may 
commit a mistake in holding that there 
is no good cause when the one is proved; 
but that will not result in bringing the 
case within Section 115 (1) (a}, (b) or (c). 
Thus against rejection of an application 
under O. 13 R. 2 no revision can lie, 1970 
Raj LW 320 (FB), Followed. AIR 1978 
Raj 138, Disting. AIR 1961 Raj 21 and 
AIR 1946 Nag 377, Explained, 

(Paras 13 and 15) 
Cases Referred: Chronological Paras 


1978 Cri LR (Raj) 421: ATR 1978 Raj 
138 


6, 11 
1970 Raj LW 320 (FB) 2, 11, 13, 14, 15 


*Against order of Gaya Prakash Pandey, 
Munsiff and Judi, Magistrate Rajgarh 
D/- 13-7-1977. 
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1969 Raj-LW 248: AIR 1969 Raj 313 2, 14 
AIR 1968 Guj 236 2 
AIR 1965 SC 153 
AIR 1961 Raj 21 
ILR (1952) 2 Raj 1010 
AIR 1946 Nag 377 8 


R. P. Goyal and Miss Nirmala Verma 
for Petitioner; A. Rajvanshi, for Non- 
Petitioner. 

ORDER :— Radhey Shyam plaintiff has 
filed this revision application against the 
order of the learned Munsiff and Judicial 
Magistrate, Rajgarh rejecting his applica- 
tion for admission of three documents 
under O. 13 R. 2 C.P.C. 


2. A preliminary objection has been 
raised by Mr. Anil Rajvanshi, learned 
counsel for the respondent that no revi- 
sion can be entertained on the question 
whether an application under O. 13 R. 2 
should have been accepted or rejected. 
He relies upon the judgment of this court 
reported in Harakchand v. State of Rajas- 
than, 1970 Raj LW 320, where a Full 
Bench consisting of Bhandari, C.J. and 
Bhargava and Modi JJ. observed as 
under: 


“I4. In this case it has been argued 
before us that by wrongly construing a 
document, the trial court held that it was 
admissible in evidence, while on a pro- 
per construction of document, it was in- 
. admissible in evidence because of the 
provisions of the Registration Act and 
that the trial court thus proceeded to in- 
corporate on record inadmissible evi- 
dence which would eventually be taken 
in consideration while finally deciding 
the case, Whether a particular evidence 
was admissible according to law or not 
is a question of law which the trial court 
was -entitled to decide and if any error 
has been committed in deciding that 
question, it cannot be said that such 
error was in any way an .error in the 
manner of exercise of jurisdiction. 

15. The Supreme Court in Pandurang 
Dhondi Chougule, (ATR 1966 SC 153), has 
taken the view that even if the subordi- 
nate court has wrongly | construed the 
Gecree, the High Court was not -justified 
in reversing the finding of the subordi- 
Nate court under Section 115 of the Code. 
Gajendragadkar C. J. who delivered the 
_ judgment on behalf of the Court observ- 
ed as follows: 


The construction of a decree like the 
construction of a document of title is no 
doubt 'a ‘point of law. Even so. it cannot 
be held to justify the -exercise of ‘the 
. High Court’s: revisional jurisdiction under 
Section. 115 of the-Code because it- has 


2 
7, 9, 10 
: 14 
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no relation to’ the jurisdiction of ‘the 
Court, Like other matters which are rele- 
vant and material in determining the 
question of the adjustment of debts, the 
question about the existence of the debt 
has been left to the determination of the 
Courts which are authorised to adminis- 
ter the provisions of the Act, and even 
if in dealing with such question, the trial 
Court or the District Court commits an 
error of law, it cannot be said that such 
an error would necessarily involve the 
question of the said court’s. jurisdiction 
within the meaning of Section 115 of the 
Code”. 


16. The same is true when the court 
is construing a document for the purpose 
of deciding whether it is admissible for 
want of registration, Construction of a 
document is no doubt a question of law. 
But simply because it is a question of 
law, it does not mean that in construing 
a document as having particular import, 
the subordinate court acted with illega- 
ilty or material irregularity in the ex- 
ercise of its jurisdiction. Wanchoo, C. J. 
(as he then was) in Moonlal v. Sampat- 
lal (ILR (1952) 2 Raj 1010), has taken 
the view that the finding of a trial court 
that a document is not a promissory note 
and was admissible in evidence on pay- 
ment of duty and penalty could be revis- 
ed by the High Court under Section 115 
C.P.C. With utmost respect we are of the 
opinion that this view is not correct. 
Similarly the observation of this Court 
in Poonamchand v. Bastirm Deokishan 
1969 Raj LW 248, that the question as to 
whether a document is admissible or not 
admissible is a matter of procedure is 
not correct. 


A construction of a document is a part 
of proceedings of a court and if these 
proceedings are conducted properly and 
a mistake is made in construing the docu- 
ment, the order passed by the court is 
not revisable. 

17. We respectfully agree with the de- 
cision of the Division Bench of the Guja- 
rat High Court in Shah Prabhudas Ish- 
wardas v. Shah Bhogilal Nathalal, (AIR 
1968 Guj 236), in which it has been held 
that error of law by the subordinate court 
in deciding whether a document was a 
promissory note within the meaning of 
Section 2 (22) of the Stamp Act or not 
was not concerned with the jurisdiction 
of. the subordinate court and, therefore, 
none of the three clauses of Section 133 > 
.C. P.C. were attracted to the case”, 

3. Mr: Goydl appearing for the peti- 
tioner submitted ‘that’ this. judgment was 
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given onthe Civil P. C. as it stood be- . 
He con- . 


fore the amendment of 1976. 
tends that there has. been a change and 
alteration in Section 115. He points out 
that a proviso has been added and sub- 
cl, (b) of the proviso mentions that in 
case an .order if allowed to stand oc- 
easions failure of justice then interference 
can be made in revision. 


4, It may be useful to compare the 
earlier and the Tater provisions of Sec- 
tion 115 C. P. C. Section 115 as it stood 
earliér to the amendment contained three 
alternative cls. (a), (b) and (c) wherein 
the High Court could interfere in revi- 
sion, . I find that there has been no 
change so far as cls. (a), (b) and (c) of 
the amended Section 115 is concerned. 
Proviso which has been added only re- 
stricts the scope of revision. Even if the 
conditions laid down in cls. (a), (b) or 
(c) of Section 115 are fulfilled then also 
interference would not be made unless 
either of the conditions contained in the 
cls, (a), (b) of the proviso are also fulfill- 
ed. There are further restrictions which 
have been put by sub-cl, (2) of Sec. 115. 
Thus the amendment has restricted the 


power of revision and it would be wrong - 


to suggest that a revision can be enter- 
tained in case conditions of cl. (b) of the 
proviso to Section 115 are fulfilled with- 
‘out: fulfilling the conditions laid down in 
(a) or (b) or (c) of the main sub-sec. (1). 


I am ‘of the opinion that first of all the 
petitioner is required to satisfy the court 
that the subordinate court has exercised 
a jurisdiction not vested in it by law or 
to have failed to exercise jurisdiction so 
vestd or to have acted in the exercise of 
jurisdiction illegally or with material 
irregularity and then further the peti- 
tioner is required to satisfy the court 
that the order if it had been made in 
favour of the party applying for revision, 
would have finally disposed of the suit 
er other proceedings or the order if al- 


lowed to stand would occasion a failure of . 


justice or cause irreparable injury to the 
party against whom it was made. Again 
the petitioner can invoke the jurisdiction 
ef the High Court under Section 115, even 
if all the above -conditions are fulfilled 
only when ‘he satisfies the court that the 
- bar of sub-cl. (2) would not apply. Thus 
there are three-fold hurdles in the way 
of the petitioner for invoking the juris- 
diction of, the High Court’ under..S. 115 
C.P.C. and the Parliament has. put fur- 
ther -fetters on this jurisdiction by . the 
amendment as observed above. In that 
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.sion and directed the 
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view. of the matter I cannot accept the- 
contention of Mr. Goyal regarding inter- 
pretation which he has put on the amend- 


.ment of Section 115. 


5. Next it was argued that O. 13 R. 2 
C.P C., now further stands liberalised as 
a separate provision has been made för 
admission of additional evidence even 
after the evidence has been closed undar 
O. 18 R. 17A C. P. C. O. 18 R. 17A reads 
as under: ` 


“17A. Production of evidence not pre- 
viously known or which could ‘not bè 
produced despite due diligence. 


Where a party satisfies the court that 
after the exercise of due diligence, any 
evidence was not within his knowledge 
or could not be produced by him at the 
time when that party was leading his 
evidence, the Court may permit that 
party to produce that evidence at a late 
stage on such terms as may appear to it 
to be just”. 

It is correct that the Parliament by this 
Amendment by addition of R. 17A pro- 
vided that in a given case even after the 
evidence has been closed the court. can 
permit that party to produce evidence at 
a later stage. Here again it becomes ne- 
cessary for a party to satisfy the Ceurt 
that that evidence was not within his 
knowledge or could not be produced by 
him at the time when that party was 
leading his evidence even after exercise 
of due diligence. 


6. The crucial question which requires 
to be considered in the present case is 


f whether a revision can be entertained for’ 
quashing an order 


rejecting an applica- 

tion for permission to produce document 
under O. 13 R, 2 C. P. C, Mr. Goyal in- 

vited my attention to the judgment of this ' 
Court reported in Nenu Ram v. Vardi- 

chand, 1978 Cri LR (Raj) 421 wherein it 

was held that in case documents ara ' 
settlement 
of issues on the ground that they could 
not be produced earlier on account of 
some illness, petitioner 
to be vexations and dilatory and that is 
good cause under ©. 13 R. 2 C.P.C. 

7. It is true that a single Bench of this 
Court accepted the application in revi- 
Munsiff to take 
three documents into evidence under 
O. 13 R. 2 C. P. C. which were earlier 


‘reyected: Mr. Goyal also invited my at- 


tention to another judgment reported in 


.Gyaniram v. Gulab Chand, AIR 1961 Raj 
‘21 wherein a D. B. 
_ while 


wf 


of this -Court 
considering a Civil First App2al 


cannot be said ` 
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observed that in admitting documents 
produced at a stage later than the first 
hearing the courts should be liberal and 
should not exclude documents which are 
above suspicion, if they are necessary 
for proper decision of the case. Where 
the documents sought to be produced by 
the defendant at the stage of his ex- 
amination as witness was a registered 
partition deed which had obviously a 
material bearing on the controversy be- 
tween the parties it was held that the 
court ought to have allowed the produe- 
‘tion of the document and it acted wrong- 
ly in rejecting it. Learned counsel relied 
upon the following para at page 23.: 


"It is regrettable that the pertinent 
question whether there was any good 
reason for. permitting the production of 
the document at that stage was not con- 
sidered and decided. We may pause to ob- 
serve here for the guidance of the sub- 
ordinate courts that the object of courts 
is to decide the rights of parties and not 
to punish them for mistakes they make 
in the conduct of their cases by decid- 
ing otherwise than in accordance with 
their rights. They do not exist merely 
for the sake of enforcing discipline but for 
the sake of deciding the matters in con- 
troversy, 

There are numerous authorities, which 
lay down that in admitting documents 
produced at a stage later than the first 
hearing, the courts should be liberal and 
should not exclude documents which are 
above suspision, if they are necessary 
for the proper decision of the case. In 
the present case, the document sought 
to be produced was a registered partition 
deed. There was no ground for suppos- 
ing that it was fabricated. It has obvi- 
ously a material bearing on the con- 
troversy between the parties. In our 
opinion, in the circumstances of the case, 
the court ought to have allowed the 
production of the document and it acted 
wrongly in rejecting it”, 

8. Attention was also invited fo a 
judgement of Nagpur High Court reported 
in Sm. Buchibai v. Nagpur University’ 
AIR 1946 Nag 377 wherein it was held 
that mere fact of delay should not come 
in the way of acceptance of documents, 
Considering a Civil First appeal a divi- 
sion bench observed as under: 


“Held that the mere fact that the docu- 
ments were produced at a late stage was 
not in itself sufficient ground for reject- 
ing them. The defendants knew the 
case they had to meet and the case would 
in no way be changed by the admission 
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of the documents. The documents should 
therefore be.admitted in evidence”. 

Mr. Goyal also submitted that the three 
documents have got intrinsic strength of 
genuineness as they are certified copies 
of the Government record, proving the 
adoption and they have got material 
bearing in the case. 


§. Mr. Goyal also contested the rea- 
sons given by the lower court for reject- 
ing the application under O. 13 R. 2, C.P.C 
and argued that the lower court has com- 
mitted material irregularity in exercise 
of jurisdiction by rejecting the applica- 
tion ignoring the guidelines of the divi- 
sion bench of this court in the case of 
Gyaniram referred to above. His con- 
tention is that even otherwise the rea- 
sons given for rejecting the application 
are wrong both factually and legally. 


10. I have given my careful thought 
to the submissions made by Mr. Goyal 
and the various documents referred to 
above. The judgment of the Rajasthan 
High Court in Gyaniram’s case (supra) 
is a judgment which was given in first 
appeal though the principles for con- 
sideration of application under O. 13 
R. 2 would certainly govern the lower 
court while trying the civil original suits 
but that cannot justify an interference in 
revision, A refusal or an error of the 
trial court in not following the correct 
law either laid down under statute or as 
interpreted and laid down by the High 
Court would certainly be an error of law 
but not an error of jurisdiction as con- 
templated by Section 115 C., P. C. (a), 
(b) or (c) of cl, (1) of it, 


11. So far as the judgment reported in 
1978 Cri LR (Raj) 421 referred to above. 
is concerned, it appears that the question 
whether revision lies or not, was not at 
all in issue, The revision application was 
heard ex parte as the respondent did not 
put up appearance and no objection was 
raised to the maintainability of the revi- 
sion application. Even otherwise this 
question whether u/s, 115 a revision can 
be entertained against the rejection of an 
application under O, 13 R. 2 C. P. C., was 
never considered by the High Court, 
That being so there was no occasion for 
the Court to consider the implications, * 
conclusiums and deductions arising from 
the Harakchand’s judgment of the fuli 
bench of this Court. 


12. So far as Nagpur case is concerned, 
it was a civil appeal and the principle laid 
down was that if a party is aware of his 
adversary’s case an application for tak- 
ing documents at a later stage should not 
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be rejected merely on the ground of de- 
lay. Whatever may have been its implica- 
tions on the merits of the case on which 
I refrain from making any comment, it 
cannot provide any guidance on the cru- 
cial question which I am considering re- 
garding the maintainability of the re- 
vision application, 

13. The other submissions made by 
Mr. Goyal regarding the merits of the 
case and the correctness or otherwise of 
the reasons given for rejection, can only 
be considered if the preliminary objec- 
tion is overruled and I hold that revision 
application can be entertained. Since I 
am of the view that Harakchand’s case 
holds the field even after the amend- 
ment of Section 115, C. P. Code by the 
Amendment Act, 1976, I have to apply 
the principles laid down in it by the 
Full Bench of this High Court. 

14. Mr, Goyal faced with this diff- 
culty submitted that in Harakchand’s case 
admissibility of the document was in 
question and there is no discussion about 
the question of a case under Order 13, 
Rule 2, C. P. C. He pointed out that 
whether a document should not be admit- 
ted for want of registration or whether 
a document is a promissory note or falls 
in some other category, requiring stamps, 
were issues under consideration in 
Harakchand’s case and, therefore, ac- 
cording to Mr. Goyal the principles laid 
down in this case cannot govern the in- 
stant case. If the matter would have 
been so simple, I would have 
been inclined to consider the revision 
petition, but I find that the basic ques- 
tion which has been considered in this 
case is the scope of Section 115, C. P. C. 
It is not without significance that even 
earlier judgment in Mocnlal v, Sampat- 
lal (ILR (1952) 2 Raj 1010) and judgment 
of Poonamchand v. Bastiram Deokishan 
(1969 Raj LW 248) were held to be not 
good law. i 

The substance of the deduction 
or the conclusion which can be made 
from Harakchanď’s case is- that the 
court should make a distinction between 
error of law and error of jurisdiction. 
An error of law cannot provide justifica- 
tion- for interference under Section 115, 
C. P. C. The Full Bench was of the opi- 
nion that all these types of cases where- 
in the court is required to consider whe- 
ther a document should be admitted or 
not, may be for want of stamps or re- 
gistration or the finding of the court re- 
garding the nature of the document and 
ultimate order rejecting or accepting a 
:document in evidence are all matters 
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wherein if the court comes to a wrong 
conclusion, it would be an error of law. 


Poonamchand v. Bastiram’s case was a 
ease in which this Court has taken the 
view that the admissibility of the docu- 
ment. and the orders passed in respect 
thereto are matters of procedure, This 
particular view was expressly declared 
to be incorrect. That clinches the issue 
and makes it clear that the only deduc- 
tion which can be arrived at from 
Harakchand’s case is that howsoever 
gross the error of law may be while re- 
jecting an application for admitting a 
document a revision cannot be enter- 
tained. Whether a good cause has been 
shown under Order 13, Rule 2 warrant- 
ing admission of a document after fram- 
ing of issues and whether the circum- 
stances mentioned in the amended 
Rule 17A of O. 18 for taking evidence 
even after it has been closed, are made 
out in a case or not, are questions on 
which the court may express an opinion 
rightly or wrongly and while doing so it 
may commit an error of law also by 
either wrong appreciation of the law on 
the point of the scope of Order 13, R. 2, 
C. P. C. or Order 18, Rule 17A or may 
commit a mistake in holding that thare 
is no good cause when the one is proved 
but that would not result'in bringing that 
case within any of the clauses (a), (b) or 
(c) of clause (1) of Section 115, C. P. C. 


15. Aggrieved party will have to wait 
for making a grievance against this in 
an appeal in case a decree is passed 
against that party finally, I would, there- 
fore, not enter into the controversy re- 
garding sufficiency or otherwise of the 
cause shown and whether it was a good 
cause or not within the meaning of O. 13, . 
Rule 2, C. P. C. as these questions if 
necessary, can be agitated and decided in 
an appeal which may, if necessary, be 
filed on the final decision of the case by 
either of the parties. On a careful and 
thoughtful consideration of the various 
authorities and judgments mentioned 
above and more particularly the judg- 
ment in Harakchand’s case which accord- 
ing to me holds the field even today and 
applies squarely in the facts of the pre- 
sent case, I hold that no revision lies. 


16. The revision application is, there- 
fore, dismissed without any order as to 
costs, ` 


$ Petition dismissed, 
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` AIR 1980 RAJASTHAN 416° ` 

(JAIPUR ‘BENCH) _ 

0l . NÑ. M. KASLIWAL, J. 
-Pyare Mohan, Appellant v. Rameshwar 

and others, Respondents. - : 
‘Second Appeal No.: 408 of 1967; D/- 

9-2-1979" - | 

C(A) Muhammadan Law — Pre-emption 
-— Right of — Nature of — Subsequent 
transfer of property — Right of pre- 
emptor not defeated — Transferee from 
original purchaser added as party after 


expiry of limitation — Suit not barred. 


(Civil P. C. (1908), Order 1, Rule 10). | 


. -Pre-emption is a right of substitution 
and not of re-purchase. Thus, the right 
of .pre-emptor cannot be defeated by sub- 
sequently transferring the property im 
favour of another person. (1910) ILR. 32 
All 45 and AIR 1924 All 806, Rel. on; 
oo (Para 3) 
` +Hence, where a suit is filed on 2-1-1958 
to pre-empt a sale dated 2-1-1957, the 
date, on which the subsequent transferee 
is-impleaded as a party which was after 
the expiry of limitation, is not material 
‘and the contention that the suit was 


barred by limitation has‘ no force: AIR 


-1914 Oudh 216; AIR 1914 Lah 402 and 
AIR 1939 All 158, Ref. 

(B) Civil P. C. (1908), S. 100 — Finding 
of fact binding in second appeal —— Con- 
current finding by the lower Courts that 
plaintiffs had established their right of 
pre-emption claimed on the basis of 
Shafi-a-khalit — Finding of fact cannot 
be challenged in second appeal in the 
High Court. i ` (Para 4) 


` (C) Muhammadan Law — Pre-emption - 


suit — Plaintifis must allege and prove 
their ownership of property. (Evidence 
Act (1872), Ss. 101-104). 

The: right of pre-emption is a very. 
weak right-and can be defeated by a de- 
fendant by all lawful means. In order to 
claim a right of pre-emption it is neces- 
sary first of all for the plaintiffs to al- 
lege and prove. that they were the 
owners of the property on the basis of 
which -they were claiming any right of 
pre-emption. The strangers have no right 
-to join as co-plaintiffs. (Para 7) 


(D) Civil P. C. (1908), Order 22, R. 1 
— Right to sue for pre-emption — Death 
of .pre-emptor before décree — Right 


*Against judgment and decree passed by. 


Gopal Mal Mehta, Dist. J., Jaipur City, . 


D/- 25-4-1967, 
CW/EW/B254/79/VBB. >" 


“Pyare Mohan. v, Rameshwar . | 


(Para 3) 


ALR. 


does not survive ‘to heirs. (Muhammadan- 
Law — Pre-emption), `` (Para 7) 
Cases Referred : Chronological Paras- , 
AIR 1967 SC 278 Sees a 
ATR 1956 All 1: 1955 All LJ 727 (FB) 

er », 5, 6, 7 
1954 SC 417: 1954 All LJ 529 | 5 


AIR : 
1950 Raj LW 93: AIR 1951 Raj 14 5,7- 
AIR 1939 All 158: 1939 All LJ 35 . 3 
AIR 1925 All 355: 23 All LJ 198 5, 7 
AIR 1924 All 806: 22 All LJ 817 ` 3 
AIR 1914 Lah 402 a 3 
AIR. 1914. Oudh 216 3 
(1913) 11 AN LJ 527 ; 3 
(1910) ILR 32 All 45: 6 All LJ 966 3 
(1885) ILR 7 All 775 (FB) ‘ 5 
(1881) ILR §-Cal 815 3 


"P. N. Datt and K. N. Tikku, for Ap- 
pellant; R. K. Gupta, for Respondents. 


JUDGMENT :— Brief facts leading to 
this appeal are that the respondents 
Rameshwar and Radhey ‘Shyam along 
with their, father Kalyan Bux (since de- 
ceased) filed a suit for pre-emption 
against Ram Sukh and Abdul Shakoor 
(since deceased) (His legal representatives 
have been brought on record). According 
to the allegations- as set up in the’ plaint 
Ram Kumar Suraj Bux purchased’‘a shop 
in a court sale in Samvat year: 1976, 
Mangi Lal father of Kalyan Bux (one of. 
the plaintiffs now .deceased) was a part- 
ner in firm Ram Kumar -Suraj Bux; 


Mangi Lal died in Samvat year 1992, and: `` 


the partnership dissolved. On dissolution 
of the partnership, the shop which was 
purchased ina court sale by Ram Kumar 
Suraj Bux: came to the share - of . plain- 
tiff Kalyan Bux. Thereafter the plaintiffs 
had been using the shop as its owner 
and had been in its possession. On the. 


west of this shop is another shop, the `: 


roof of which belonged to Ram Sukh dè- 


fendant (since deceased) and to the west. . 


of this shop there is a common stair-case . 
which leads to the roof of both the 

shops. On 2nd January, 1957, Ram Sukh | 
sold the roof to Abdul Shakoor for a ` 


sum of Rs» 1,200/- by a'registeréd sale” _ 


deed, Abdul Shakoor died and his widow 
Mst. Rehmat sold this roof to „Abdul. 
Gani for a sum of Rs, 1,500/- by a re | 
gistered sale-deed. dated 30th Dec., 1957: 
who in turn sold it to Pyare Mohan pre- 
sent appellant on 30th December, 1959 
for Rs, 1,999/-. On 8th May, 1959, the 
plaintiff filed an application for amend- 
ment of the plaint on the ground that 
they had no knowledge about the sale of. 
the roof to Abdul’ Gani, and they prayed 


` that Abdul Gani be also added as a de~ - 
’ fendant, On- further transfer by “Abdul — 
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Gani to the appellant, the plaintiffs again 


amended the plaint and impleaded the, 


appellant as a party. The plaintiffs 
claimed the right of pre-emption on the 
principle of Shafi-a-khalit ie. a common 
right in immunities and appendages. The 
Gefendant contested this suit inter alia 
on the ground that the plaintiffs were 
not the owners of the neighbouring shop. 
The plaintiffs had no easementary right 
over the roof, the suit was barred by 
limitation. The learned trial Court 
decreed the suit and gave a direction 
that the plaintiffs shall pay Rs. 1,500/- 
to Abdul Ganji defendant and the plain- 
tiffs should file necessary stamps for the 
execution of the sale-deed in their 
favour. The defendants Abdul Gani and 
Pyare Mohan filed an appeal and the 
plaintiffs filed a cross-objection. The 
learned District Judge dismissed the ap- 
peal filed by the defendants and accept- 
ed the cross-objections and gave the fol- 
lowing direction: 


"The result is that the appeal is dis- 
missed with costs, The cross-objection is 
accepted to the following extent: 


(1) the plaintiffs are entitled to posses- 
sion by pre-emption on payment of 
Rs. 1,200/- to defendant No. 10 Pyare 
Mohan, the last vendee. 


" (2) There is no necessity for the exe- 
cution of any sale-deed by the defen- 
dants in the plaintiffs’ favour. The 
stamps, ‘if deposited by the plaintiffs, 
shal! be returned to them.’ 

(3) A sum of Rs. 75/- given by the 
plaintiffs to the guardian of minor de- 
fendants No. 3 to 5 under the orders of 
the court shall be the costs in the suit.” 
Hence this appeal by the defendant Pyare 
Mohan. 


"2. Learned counsel for the appellant 
has contended that both the lower courts 
have committed an error of law in hold- 
ing that the adjacent shop on the basis 
of which the pre-emption is claimed by 
the plaintiffs was given to Kalyan Bux 
son of Mangi Lal by Ram Kumar Suraj 
Bux in lieu of the share of profits of 
Mangi Lal in the firm Ram Kumar Suraj 
Bux. There is no documentary evidence 
to prove that the shop was given to Kal- 
yan Bux. No entry in the account-books 
of Ram Kumar Suraj Bux has been pro- 
duced on record to establish the above 
fact of transfer in favour of Mangi Lal 
or Kalyan Bux. Learned counsel drew 
my attention to the statement of Suraj 
Bux P. W. 2, Nathu Lal P. W. 3 and 
Banshidhar P. W. 4 to the- effect that 
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of Ram Kumar Suraj Bux. It is’ further- 
contended that the lower Courts have- 
acted illegally in holding the plaintiffs’ 
claim based on Shafi-a-Khalit as proved. - 
The plaintiffs have utterly failed to 
prove that they ever used the stairs for 
approaching the disputed roof in order 
to reach their own roof as of right for | 
more than 20 years. It is further argued 
that the suit filed by the plaintiffs was 
barred by limitation. The disputed roof 


‘was sold by the widow of Abdul Shakoor 


to Abdul Gani vide its sale-deed dated 
19th November, 1957 which was register- 
ed on 30th Dec., 1957. The original suit 
was no doubt filed on 2nd Jan., 1958 but 
Abdul Gani was not made a party. The 
plaintiffs filed an amendment applicaticn 
on 8th May, 1959, praying for impleading 
Abdul Gani (which?) will be deemed 
to have been filed on the date when he 
was made a party, which admittedly b2- 
ing after 8th’ May, 1959, was barred by 
limitation having been ‘fled more than 
a year after the sale in favour of Abdul 
Gani. It was also argued that even if it 
may be admitted for argument’s sake 
that the shop was given to Kalyan Bux 
he alone could have filed the suit and- 
Radhey Shyam and Rameshwar being: 
strangers -had no right of pre-emption: 
and as the strangers have been joined’ 
as co-plaintiffs the suit for pre-emption 
must fail, It is also submitted that Kal- 
yan Bux died on 13th August, 1961 and 
the right of pre-emption being a perso- 
nal right came to an end after his death, 
as Kalyan Bux died before the passing 
of the decree by the trial Court, Ramesh- 
war and Radhey Shyam had no right to 
continue the suit. 

3. Learned counsel for the appellant 
has placed reliance on Ramprasad 
Dagaduram v. Vijaykumar Motilal AIR 
1967 SC 278 in which their Lordships 
held as under: 

“The Court has power to add a new 
plaintiff at any stage of the suit, and in 
the absence of a statutory provision like 
Section 22 the suit would be regarded as 
having been commenced by the new 
plaintif at the time when it was first 
instituted. But the policy of Section 22 
is to prevent this result, and the effect 
of the section is that the suit must be 


. regarded as having been instituted by 


the new plaintiff when he is made a 
party, see Ramsebuk v. Ramlal Koondoo 
(1881) ILR 6 Cal 815. The rigour of this 
law has been mitigated by the proviso 
to Section 21 (1) of the Indian Limitation 
Act, 1963, which enables the Court on > 


there was: no, entry in the. account books , being satisfied: that ‘the omission: to, in- 
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clude a new plaintiff or a new defendant 
was due to a mistake made in good 
faith, to direct that the suit as regards 
such plaintiff or defendant shall be 
deemed to have been instituted on any 
earlier date. Unfortunately the proviso 
to Section 21 (1) of the Indian Limitation 
Act, 1963 has no application to this case, 
and we have no power to direct that the 
suit should be deemed to have been in- 
stituted on a date earlier than Nov. 4, 
1958.” 


On the basis of the above ruling it is 
submitted that the suit for pre-emption 
as regards the sale made in favour of 
Abdul Gani on 30th December, 1957, will 
be deemed to have been filed after 8th 
May, 1959 when Abdul Gani was im- 
pleaded as defendant and the suit obvi- 
ously being filed more than a year after 
the sale was bareed by limitation. I am 
not convinced with this argument of the 
learned counsel for the appellant, The 
plaintiffs had filed the suit on 2nd Jan., 
1958 to pre-empt the sale dated 2nd Jan. 
1957 made by Ram Sukh in favour of 
Abdul Shakoor. Pre-emtption is a right 
of substitution and not of re-purchase. 
Thus the right of pre-emptor cannot be 
defeated by subsequently transferring the 
property in favour of another person. 
The fact of sale in favour of Abdul Gani 
came to the knowledge of the plaintiffs 
on the filing of the written statement by 
the widow of Abdul Shakoor on 17th 
December, 1958. Thereafter Abdul Gani 
was impleaded as a party but the plain- 
tiffs claimed their right of pre-emption 
against the first sale made by Ramsukh 
in favour of Abdul Shakoor on 2nd Jan. 
1957, In Kamta Prasad v. Mohan Bhagat, 
(1910) ILR 32 All 45, it has been laid 
down that: 


“The right of pre-emption: being a 
right of substitution rather than a right 
of re-purchase, the vendee of property 
which is subject to a right of pre-emp- 
tion cannot defeat the pre-emptive right 
by subsequently mortgaging the property 
and thus force the pre-emptor to take 
the property subject to mortgage so 
created.” 

The learned first appellate Court has 
also placed reliance on the following ob- 
servations of Abdul Rahman Khan 
Muhammad Ayyub Khan AIR 1924 
806 in this regard: 


“In a case arising under a wajib-ul-arz 
Kamta Prasad v. Mohan Bhagat (1910) 
32 All 45 it was held that a subsequent 
transfer by a vendee was subject to the 
pre-emptor’s right of pre-emption, In 


v. 
All 
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the case of Khettar Chandra Basu v. 
Nalinkali Debi (1913) 11 All LJ $27, 
which was a case under a custom gov- 
erned by the Muhammadan Law, it was 
pointed out that the second sale must be 
taken to have been made subject to the 
right of pre-emption, and the plaintiff 
was only bound to pre-empt the first 
sale, making of course the subsequent 
vendee a party to suit so as to bind him 
by the proceedings, No authority to the 
contrary has been cited before us. We 
are accordingly of opinion that the 
plaintiff's right to pre-empt the property 
was complete after the demands had 
been duly made by him and that it was 
not at all incumbent on him to make 
fresh demands when Abdul Aziz trans- 
ferred the property to Abdul Karim. The 
sale to Abdul Karim must þe deemed to 
have been effeced subject to any right 
of pre-emption in force by the plaintiff.” 
In this view of the matter the conten- 
tion of the learned counsel for the appel- 
lant that the suit is barred by limita- 
tion has no force. Learned counsel for 
the respondent also placed reliance on 
Razawand Singh v. Dukchhor AIR 1914 
Oudh 216, Fazal Hussain v. Malik Jinda 
AIR 1914 Lah 402 and Thakurji Maharaj 
v. Sujan Singh AIR .1939 All 158. It 
has been held that in a pre-emption suit, 
a transferee from original purchaser ad- 
ded as a defendant after one year’s limi- 
tation in a suit against purchaser, the 
case would be governed by either Arti- 
cle 120 or Article 144 but does not fall 
under Art. 10 of the Limitation Act, 


4. As regards the contention of the 
learned counsel] for the appellant that 
the plaintiffs have not been able to prove 
their right of pre-emption claimed on the 
basis of Shafi-a-Khalit i.e. participator! 
in immunities and appendages, I find no 
force. Both the lower Courts have held 
that the plaintiffs had proved their right 
to go to the roof of their shop through 
the common stair-case and through the 
roof of the defendant’s shop. This find- 
ing of fact cannot be challenged by the 
appellant in second appeal in this court. 
Apart from the grounds given by the 
lower courts in this regard Ex. 7 a notice 
given by Ram Sukh to Kalyan Bux has 
also been proved by the plaintiffs in 
which Ram Sukh has clearly admitted 
the right of pre-emption of Kalyan Bux 
on the roof in dispute. 


5. Now I shall deal with the next 
contention of the learned counsel for the 
appellant that the plaintiffs had not 
proved that they were owners of the 
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shop on the basis of which right of pre- 
emption is claimed and Kalyan Bux 
alone could have filed the suit and 
Radhey Shyam and Rameshwar being 
strangers could not have joined as co- 
plaintiffs with Kalyan Bux and Kalyan 
Bux having died before the passing of 
the decree by the trial court, Rameshwar 
and Radhey Shyam had no right to con- 
tinue the suit. Reliance is placed by the 
learned counsel for the appellant on a 
Full Bench decision of Allahabad High 
Court reported in Mohd. Ismail v. Abdul 
Rashid AIR 1956 All 1. It has been laid 
down that: 

“It is true that the right of pre-emp- 
tion has been stated to be not a personal 
right but a right attached to property, 
See — Gobind Dayal v. Inayatullah, 
(1885) 7 All 775 (FB) and AIR 1954 SC 
417. In Gobind Dayal’s case, the question 
was: In a case of pre-emption where the 
pre-emptor and the vendor are Muham- 
madans and the vendee a non-Muham- 
madan, is the Muhammadan Law of pre- 
emption to be applied to the matter in 
advertence to the terms of Section 24 of 
the Act VI of 1871”. 


and the question was answered in 
the affirmative on the ground that 


pre-emption was a right which the 
owner of certain immoveable pro- 
perty possessed as such for the quiet 
enjoyment of the immovable property to 
obtain in substituion for the buyer, pro- 
prietary possession of certain other im- 
movable property not his own on such 
terms as those on which such latter im- 
movable property is sold to another per- 
son, that the right partakes of the nature 
of an easement and is in the nature of 
a legal servitude running with the land 
and that the right exists before sale and 
does not come into existence after the 
sale, 

In Audh Behari Singh’s case (AIR 1954 
SC 417) the question was whether the 
Muhammadan Law of pre-emption which 
prevailed in the City of Banaras under a 
custom could be availed of in a case 
where neither the vendor nor the ven- 
dees were the natives of Banaras but 
were residents of a different province, It 
was in this connection that it was ob- 
served that the right of pre-emptor is a 
right attached to property and is not a 
personal right. The question which arises 
in the present case did not fall to be 
considered in any of the above cases and 
the learned Judges were not called upon 
to consider the circumstances in which 
the right is lost or becomes unenforce- 
able, f 
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There is nothing illogical in the right 
being not personal and attached to pro- 
perty and at the same time not being 
heritable or transferable after the sale 
has been made to a stranger but before 
a decree has been passed in favour of 
the pre-emptor, There are many inta- 
rests in land which are neither heritable 
nor transferable and the bare right of 
pre-emption after the sale has been ef- 
fected but before it has ripened into a 
decree of Court seems to be such a right. 


The same thing might be put in an- 
other way. It can be said that although 
the right of pre-emption runs with the 
land and is not initially personal it as- 
sumes a personal aspect for the purposes 
of enforceability in a court of law, Fram 
the moment of the sale in favour of the 
pre-emptor, the right can be enforced 
only by the person who was the owner 
of the pre-emptive property on the date 
of the sale of the property sought to be 
pre-empted. 

During this interval, the right is at- 
tached to the person of the owner of the 
pre-emptive property and he alone can 
enforce it in a court of law. The right 
continues to be personal to him so long 
as a decree is not passed in his favour, 
During this interval the right is neither 
transferable nor heritable, But as soon 
as a decree is passed in his favour the 
right ceases to be personal and becomes 
a proprietary right fit to be transferred 
as well as to be inherited.” 


Learned counsel for the appellant has 
placed reliance on Umar Daraz v. Sri 
Ram Das; AIR 1925 All 355 and Ramesh- 
war Lal v. Mst. Nasiban: 1950 Raj LW 
93 on the point that even if Kalyan Bux 
may be treated as owner of the shop in 
order to claim a right of pre-emption it 
was fatal for him to associate Radhey 
Shyam and Rameshwar in the suit as 
they were not entitled to pre-emption. 


6. Learned counsel for the respondent 
submitted that the objection regarding 
the right to sue by Radhey Shyam end 
Rameshwar was not taken by the defen- 
dant in the written statement and as 
such he cannot be permitted to raise this 
ground for the first time. It is further 
submitted that a point not raised should 
be deemed to have been abandoned and 
in the absence of such objection being 
taken in the pleadings, the plaintiffs are 
seriously prejudiced as this was a mixed 
question of fact and law and in case this 
Objection would have been raised by the 
defendant, the plaintiffs would have led 
evidence to prove that Radhey Shyam 
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-and Rameshwar were not strangers and 
- were owners of the property along with 


Kalyan Bux, It is further submitted that. 


the. rule of law enunciated in Mohd, Is- 
mail’s case (supra) will not apply to the 
present case inasmuch as Radhey Shyam 
and Rameshwar were not claiming. this 
. property by-way of inheritance after the 
death of Kalyan Bux -but had filed the 


suit from the very beginning along with. 


Kalyan Bux as co-owners, Learned 
counsel for the respondent also submitted 
that in para 3 of the plaint the plaintiffs 
had clearly mentioned that the shop 
came in the share of Kalyan Bux plain- 
tiff No. 1 and since then all the plaintiffs 
had been in possesion of the property as 
owners. Kalyan Bux was the father of 
Rameshwar and Radhey Shyam plaintiffs 
and they were all living jointly. The 
defendant-appellant has not denied the 
above contentions specifically .in the 
written statement and as such Radhey 
Shyam and Rameshwar being members 
of the joint Hindu family, were entitled 
to file the present suit along with Kalyan 
Bux. 


7. The' right of pre-emption is a very 
weak right and can be defeated by a de- 


fendant by all lawful means. It has been "consider the arguments ‘advanced by the 


observed ‘by Tayabji in his book Muslim 
Law 4th Edition on page 697: - . 


“Pre-emption is not favoured by the 
law, and any device may be adopted 
(which is not fraudulent or forbidden by 
any law for the time being in force) with 
the object of. bringing the right of pre- 
emption from arising, or defeating the 
provisions of the law in favour of the 
pre-emptor.” 

Thus in order to claim a right-of pre- 
emption it is necessary first of all for the 
plaintiffs to allege and prove that they 
were the owners of the property on the 
basis of which they were claiming any 
right of pre-emption. Issue No.. 1 was 
also framed by the trial Court. under 
which it was necessary for the plaintiffs 
to prove their ownership in the property. 
In the plaint it has not been shown as 


to how and in what manner Radhey. 


Shyam and Rameshwar became the 
owners of.the property. I may reproduce 
para 3 of the -plaint in this regard which 
is as follows: (Matter in Hindi omitted 
— Ed). l oo pla ye 
. From the ‘above pleadings it is shown 
that the shop in question came’in the 
` sharé of Kalyan Bux plaintiff No. 1 after 
dissolution. of the-firm Ram Kumar Suraj 


Bux in Samvat year 1993-1994. ` Admit- - 
‘fedly no document ‘of. the partnership. ` 


Pyare Moliaa ‘vy, Raméshwar.- - 
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. frm of Ram Kumar. Sùraj Bux has-been 


produced’ en record by. the plaintiff, Even. 
if the oral statements of the plaintiff's. 


„witnesses be accepted that the shop came 


in the share of Kalyan Bux after thè > 
death of his father Mangi Lal and on- 
account of the dissolution of the firm 
Ram Kumar Suraj Bux, there is no evi- 
dence on the record to establish as to 
haw Radhey Shyam and Rameshwar be- 
came the owners of the property. ‘It is 
not alleged in the plaint in para No, 3 
that Kalyan Bux’ transferred this pro- 
perty or treated this property as joint. 
family property or any document was 
executed by him for this purpose or 
that Kalyan Bux and Rameshwar and 
Radhey Shyam had constituted any joint 
Hindu family. In these circumstances I 
have no option but to hold: that Kalyan 
Bux alone was the owner of the shop 
at the time of the institution of he pre- 
sent suit for pre-emption on 2nd January 
1958. The rent-deeds Ex. 2,.3 and ‘4’ 
placed on record also go to prove that 


‘the tenants had executed the rent-deeds 


only in favour of Kalyan Bux. Thus 
treating Kalyan Bux alone to be the 
owner of the shop on the date ‘of the 
institution of the suit, I will have to 


learned counsel for the defendant. It has 
also clearly been laid down in Moham- 
med Ismail’s case (supra) that in case of 
the death of a pre-emptor before’ passing 
of the decree, the right does not survive 
to the heirs. There is no dispute that 
Kalyan Bux died on 13th August, 1961 
during the pendency of the suit in the 
trial. court and the suit was ultimately 
decided by- the trial court on 9th. Sept; 
1963. On the death of Kalyan, Bux an 
application was filed on 29th September, 
1961 for impleading Bhagwani Devi, 
Naraini’ Devi daughter of Kalyan Bux 
and the plaintiffs Rameshwar. Lal and 
Radhey Shyam as. legal representatives 
of deceased Kalyan Bux. This application 
was opposed by the defendants by objec- 
tions filed in writing on 5th Oct. 1961 
on the ground that the right of pre-emp- 
tion being a-personal right had -come:to 
an end after the death of Kalyan Bux, 
and the plaintiffs Nos. 2 and 3 had no 
separate right and: there being iio’ such 
custom, the plaintiffs Nos. 2 and 3 namé- 
ly Rameshwar and Radhey, Shyam, had 
no right to continue the suit, The learn- 
ed trial court heard‘ the arguments and. 
passed the following. orders; (Matter in 
Hindi. omitted —-. Ed.) “pot 
‘Thereafter ‘the : plaintiffs -did not 


lead 


-any evidence and the’ trial -court “on 12th 


» 2980 - 2. 


January,:. 
«daughters of Kalyan’ Bux cannot be im- 
pleaded .as legal representatives of de- 
ceased Kalyan. Bux and the name of 
Kalyan Bux. may be. struck off and the 


question whether Rameshwar and : Ra-. 


dhey Shyam can succeed in the suit or 
not in the capacity of legal repersenta- 
tives.of deceased Kalyan Bux will be de- 
cided later on. Thus the objection of 
learned counsel for the respondent that 
this point was raised for the first time 
by the appellant in this court and the 
plaintiffs had no notice about this point 
and were not- given any chance of lead- 
ing evidence, has no legs to stand. As is 
clear from the proceedings taken by the 
learned trial court for deciding the 
question of legal representatives of de- 
ceased Kalyan Bux, an opportunity was 
given to lead evidence and they could 
have placed material on record to show 
that they were owners of the property 
along with Kalyan Bux and were thus 
entitled to file a suit for pre-emption. 
Learned counsel for the respondent has 
not cited any. authority taking. a view 
contrary to the Full Bench decision of 
Mohammed Ismail’s case (supra). In this 
view of the- matter Rameshwar and Ra- 
dhey Shyam being strangers, also had no 
right to join as co-plaintiffs along with 
Kalyan Bux. This.is also a fatal defect 
in a suit for: pre-emption as already laid 
down in Umar Daraz’s case (supra) and 
Rameshwar Lal’s case (supra). ' 


8 In the result. this appeal succeeds, 
the judgments and decrees of the learn- 
ed lower ‘courts are set aside and the 
suit of the plaintiffs is disthissed. In‘ the 
facts and ‘circumstances of the case the 
parties are left to bear their own costs. 

Appeal allowed, 
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©. M. LODHA, C. J. AND M. C. JAIN, J. 
. Sugan Chand, Appellant v. Dina Nath 
and others, Respondents. 


-Civil Misc. Appeal No. 40 of 1979, D/- 
419- 10-1979.* 


“Transfer of Property Act (1882), S. 66 
and Civil P. C. (1908), O. 39, R. 1 — Tem- 
porary injunction — Mortgage of ‘immov- 
able property — Machinery attached to 
earth included in mortgage property — 
‘Mortgagor intending to sell machinery 





*A gainst order of M. A. ʻA. Khan, Addl. . 


Dist. J; Sriganganagar, D/- -20-4-19979.. 
- Kwiax/resg/79/3DD.. 


Sugan Chand v, Dina Nath. ° _- 
1962 passed -an. order. that the . 


` gagor in possession of the 
‘property is not liable to the mortgagee. 


‘mortgagor is entitled to make a 


. the suit against 


' mortgage-deed dated October 23, 


had. failed’ to repay . the 
-pal and Rs. 
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should be piskan from selling. machi- : 
nery. 

S. 66: of T. P. Act provides that a Mae 
mortgaged 


for allowing the property to deteriorate; - 
but he must not commit any act ` whicb 
is destructive or permanently injurious, 
thereto, if the security is insufficient or ` 
will be rendered insufficient by such act. 
Of course, it cannot be denied that a 
second 
mortgage or sell the equity of redemp- 
tion and he cannot be restrained: from 
doing that, but he cannot be allowed to 
remove a part of the mortgaged property 
and sell it in the shape of moveable pro- 
perty, so as to jeopardize the interests 
of the mortgagee in the property mort- 
gaged for payment of the mortgage debt. 
In the instant case mortgagors ‘had ex- 
pressed their intention that they wanted 
to remove the machinery and sell it, it 
would only be proper that they should 
be restrained from doing that. However, 
if they only want to make a second mort- 
Gage of the mortgaged property or sell 
the equity of redemption, they cannot 
be restrained from doing that. . 

(Para 6) 


N. N. Mathur, for Appellant; Lekh 
Raj Mehta, for Respondents. : : 


LODHA, C. J.:— This is an appeal un- 
der Order 43, Rule 1 (r) of the Code ọf 
Civil Procedure, from the order daied 
April 20, 1979, by the Additional Dis- 
trict Judge, Sri Ganganagar, whereby 
the learned Judge dismissed the plain- 
tiffs application under Order 39, Rule 1, 
C.P.C. in a suit for mortgage money by 
šale of the mortgaged property. 

2. The plaintiff-appellant brought 
the defendant-respon- 
dents for Rs. 81,000 on the basis of ‘a 
1975, 
whereby, in lieu of a loan of Rs. 75,900. 
the. defendants had mortgaged Plot No. 


-6 measuring 6300 sq. ft. situated in Iii- 
- dustrial area near 


Ganganagar Sugar 
Mill, Sri Ganganagar, along with the 
building standing thereon and: machi- 
nery fitted therein. There was a stipula- 
tion in the mortgage-deed that the’ mort- 
gagors would redeem the mortgage with- 
in two years, failing which the mort- 
gagees would be entitled to recover. the 
mortgage money by sale‘ of the mort- 
gaged property. Since the. mortgagors 
amount, the 
mortgagées claimed Rs. ‘75,000 as`-princi- 
6,000: as interest, total . Rs:. 
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81,000. The plaintiff also made an appli- 
cation that the defendants were intend- 
ing to dispose of the mortgaged property 
with a view to defraud the creditors, 
and hence he prayed for issue of a tem- 
porary injunction against the defendants 
restraining them from selling the mort- 
gaged property including the machinery, 


3. The mortgagors admitted the ex- 
ecution of the mortgage-deed, but deni- 
ed that they had received consideration 
for the same. Their plea was that the 
plaintiff had got the mortgage-deed ex- 
ecuted by them on the assurance that he 
would, later on, pay the mortgage 
money, but, in fact, the plaintiff never 
paid the same. They also pleaded that 
there had been loss in their business and 
therefore they first tried to let out the 
factory, but the plaintiff did not allow 
them to do so and hence they now want 
to sell the machinery fitted in the fac- 
tory though they have no intention to 
sell the plot or the building standing 
thereon. 


4. The learned Additional District 
Judge held that the plaintiff had a prima 
facie case. But he further observed that 
as the machinery installed in the suit 
premises is worth Rs. 1,50,000 and the 
building standing on the plot had been 
assessed at Rs. 1,60,000 during the assess- 
ment year 1973 in connection with assess- 
ment of land and building tax, the value 
of the mortgaged property by far ex- 
ceeded the suit amount and consequent- 
ly, there was no justification for restrain- 
ing the defendants from transferring the 
property for their benefit. Curiously 
enough, at this stage, he observed that 
there was no prima facie case in favour 
of the plaintiff. To fortify his view, he 
has further observed that equity does 
not demand that for securing the loan 
of Rs. 75,000 the defendants should be 
restrained from selling property worth 
Rs. 3,00,000. On these premises, he held 
that the balance of convenience lies in 
not allowing the machinery to be wast- 
ed in the manner alleged by the defen- 
dants. In the result, he dismissed the 
application and awarded costs to the de- 
fendants. 


5. Learned counsel for the appellant 
has urged that the order passed by the 
lower court cannot be sustained in law 
inasmuch as the defendant-mortgagors 
cannot be permitted to remove the ma- 
chinery and sell it when the machinery 
forms part of the mortgaged property. 
‘On the other hand, Shri Lekh Raj Mehta 
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learned counsel for the defendant-re- 
spondents, has contended that the mort- 
Sagors cannot be restrained from selling 
the mortgaged property in a suit for 
mortgage money. 


6. It is important to remember that 
in the present case the machinery is at- 
tached to the earth and is thus a part 
of the immoveable property mortgaged 
with the mortgagee. We are wholly un- 
able to understand how the provisions 
of Section 66 of the Transfer of Pro- 
perty Act relied upon by Shri Mehta can 
be pressed into service in a case like 
this. Section 66 of the Transfer of Pro- 
perty Act provides that a mortgagor in 
possession of the mortgaged property is 
not liable to the mortgagee for allowing 
the property to deteriorate; but he must 
not commit any act which is destructive 
or permanently injurious thereto, if the 
security is insufficient or will be render- 
ed insufficient by such act. Of course, it 
cannot be denied that a mortgagor is 
entitled to make a second mortgage or 
sell. the equity of redemption and he 
cannot be restrained from doing that, 
but he cannot be allowed to remove a 
part of the mortgaged property and sell 
it in the shape of moveable property, 
so as to jeopardize the interests of the 
mortgagee in the property mortgaged 
for payment of the mortgage debt. Since 
the defendants have expressed their in- 
tention that they want to remove the 
machinery and sell it, it is only proper 
that they should be restrained from do- 
ing that. However, if they only want to 
make a second mortgage of the mortgag~ 
ed property or sell the equity of redemp- 
tion, they cannot be restrained from 
doing that, That, they have right to do 
in law. 


7. Accordingly, we allow the appeal 
in part, and hereby restrain the defen- 
dants from removing the machinery or 
any part of the mortgaged property 
from the site or otherwise damaging it 
or reducing its value. As observed above, 
they will, of course, be at liberty to 
make any further mortgage or sell the 
equity of redemption, if they so choose. 
In the circumstances of the case, we 
leave the parties to bear their own costs 
throughout, 

Appeal partly allowed, 
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AIR 1980 RAJASTHAN 123 
C., M. LODHA, C. J. AND MISS KANTA 
BHATNAGAR, J. 


Chota Lal Mehta, Appellant v. State of 
Rajasthan and others, Respondents, 


Civil Spl. Appeal No, 124 of 1979, Dj- 
26-9-1979.* 

(A) Motor Vehicles Act (1939), S. 68-D 
and S. 68-1 — Rajasthan Road Transport 
Service (Development) Rules (1965), R. 6 
(2) — R. & (2) providing for publication 
of notice fixing date of hearing objec- 
tions in Official Gazette is not ultra vires 
S. 68-D — Nor is it violative of princi- 
ples of natural justice — (Constitution 
of India, Article 226). 


Under S. 68-D (2) it is incumbent upon 
the Govt. to consider objections to the 
draft scheme after giving opportunity of 
being heard to the objectors. Such oppor- 
tunity includes opportunity to adduce 
evidence and necessarily implies that a 
date should be fixed for giving such op- 
portunity and the same should be noti- 
fied to the persons concerned. There is 
nothing in S. 68-D to show that the Le- 
gislature intends to provide that indivi- 
dual notice to objectors must be given 
to fulfil the requirement of giving oppor- 
tunity of being heard. Where provision 
regarding mode of hearing is made in 
the Statute or the Rules made under it, 
the principles of natural justice cannot 
override the statutory provision. More- 
over giving of individual notice is not a 
principle of natural justice. Therefore 
R. 6 (2) which provides that the officer 
authorised to consider objections to the 
draft scheme shall issue a general notice 
in the Official Gazette fixing the date, 
time and place of hearing objections and 
asking the objectors to appear before 
him and that the publication of such no- 
tice in the Official'Gazette shall be deem- 
ed to be the personal service on the par- 
ties is not ultra vires S. 68-D and is not 
in any way violative of the principles of 
natural justice. AIR 1961 SC 1575 and 
AIR 1978 SC 597, Rel. on; AIR 1961 Bom 
80, Expl. and observations held obiter 
dicta. (Paras 5, 7, 8) 


(8) Motor Vehicles Act (1939), S. 68-D 
(2) and S. 68-I — Rajasthan Road Trans- 
port Service (Development) Rules (1965), 
R. 6 (2) — Draft Scheme — Notice un- 


*Against judgment of Single Judge of 
this Court in C.W.P. No. 699 of 1979, 
D/- 13-7-1979. 


KW/AX/F921/79/GNB 
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der R. 6 (2) published in Official Gazetie 
fixing 10-1-77 for consideration of objec- 
tions by authority — After completing 
recording of evidence of objectors au- 
thority fixing 16-3-79 for arguments — 
On 16-3-79 objector A filing application 
praying for one month’s time to adduce 
evidence in support of his objections — 
Highly belated application of A held was 
rightly rejected by authority — A how- 
ever could press his objections without 
evidence on his side. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597 7 
(1971) 1 WLR 728: (1971) 2 All ER 552, 

Pearl-Berg v. Varty 7 
1971 AC 297: (1969) 3 WLR 706, Wise- 

man v. Borneman 7 


AIR 1961 SC 1575 5 
AIR 1961 Bom 80 6 
(1949) 1 All ER 109, Russel v. Duke of 

Norfolk 7 


R. R. Vyas, for Appellant; R. N. Mun- 
shi, for Respondent No. 3; D. S. Shisho- 
dia, Govt. Advocate, for the State. 


LODHA, C. J.:— This is a special ap- 
peal under Section 18 of the Rajasthan 
High Court Ordinance from the order 
dated July 13, 1979, passed in S. B. Civil 
Writ Petition No. 699 of 1979, whereby 
the learned single Judge dismissed the 
writ petition filed by the appellant. 


2. The appellant is an existing opera- 
tor on Doongarpur-Sabla route via Kheda 
Punali, Vankoda, Baroda, Bodigama, Fin- 
dawal route extending up to Vijawamata 
via Lodwal. A draft scheme under Sec- 
tion 68-C of the Motor Vehicles Act No. 
4 of 1939 (hereinafter to be referred to 
as the Act), was published in the Rajas- 
than Raj Patra dated July 26, 1976, with 
regard to the following four routes:— 

(i) Doongarpur-Aspur via Ganeshpur, 

(ii) Doongarpur-Aspur via Bankoda, 

(iii) Aspur-Sagwada via Punjpur, and 

(iv) Doongarpur-Nithawa via Bankoda 
Punjpur, Aspur, Sabla. 


As the petitioner-appellant’s route was 
affeéted by the proposed scheme, he pre- 
ferred objections before the Home Com- 
missioner, Government of Rajasthan, 
Transport Department, Jaipur, on Aug- 
ust 24, 1976, who forwarded the same to 
the Joint Legal Remembrancer No. 2, 
Government of Rajasthan, for considera- 
tion. The Joint Legal Remembrancer No, 
2, Government of Rajasthan, Secretariat, 
Jaipur (hereinafter to be referred to as 
respondent No. 2) issued a notice dated 
November 25, 1976, published in the 
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1976, fixing January 10, 1977, as the date 
for hearing the objections: filed by the 


petitioner as well as by other objectors,’ 


But the appellant did: not present him- 
self before the respondent No. 2. The 
petitioner’s case is that it was only on 
March 10, 1979, that his Manager came 
to know from one Shri Uda Ram, Advo- 
cate, that the objections were being 
heard by the Joint Legal Remembrancer 
No. 2 and thereupon he made an applica- 
tion (copy marked Annexure 4) on March 


16, 1979, before the respondent No. 2° 


for granting him time to produce, evi- 
dence. This application was rejected by 
respondent No. 2 by an order dated 
March 19, 1979 (Annexure 5). 


3. Aggrieved by the order of respon~ 
dent No. 2, rejecting the appellant’s ap- 
plication, the appellant filed the writ 
petition on two grounds, namely, (i) that 


Rule 6 (2) of the Rajasthan Road Trans- | 


port Service (Development) Rules, 1965, 
(hereinafter called the Rules), . which 
provides for publication of notice in Offi- 
cial Gazette is ultra vires the provisions 
of Section 68-D of the Motor Vehicles 
Act, 1939, and (ii) that the impugned 
order ‘by respondent No. 2 rejecting the 
appéellant’s prayer for grant of opportu- 
nity to adduce evidence in support of 
his objections is illegal and void. The 
learned single Judge rejected both these 
contentions and dismissed the writ peti- 
tion. 


4. Shri R. R. Vyas, learned counsel 
for .the appellant has reiterated the same 
contentions before us. He has urged that 
it was obligatory for respondent No. 2 
to give individual ‘notice to the appel- 
lant of the date fixed for 
of his objections and that having not 
been. done, the provisions of S. 68-D (2) 


cannot be said to have been complied 
with. 

5. We may, at this stage, read the 
provisions of .Section 68-D (2) of the 


Act,— 


“@) The State Governmentt may, after ~ 


considering the objections and after giv- 
ing. an opportunity to the objector ‘or 
his representatives and the representa- 


tives of the State Transport Undertak- ' 
‘if they’ 
` so desire, approve or modify the scheme.” 


ing to be heard in the matter, 


A bare reading of the aforesaid sub-sec- 


tion makes it clear that it is incumbent’ 


upon the State Government to consider 
the objections ‘after giving an `o 
inity. to the objector to be heard in-the 
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consideration ' 


“opportu- © 
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matter. Thus, an opportunity of being; 
heard must be given to the objector, 
That the opportunity of being heard in-| > 
cludes the opportunity to adduce evi-l: 
dence also cannot be denied and if an|--- 
authority is needed on the point, refer- 
ence may be made to Malik Ram v. State’ - 
of Rajasthan, AIR 1961 SC 1575, where- 
in the Supreme Court observed as fol- 
lows:— 





“A hearing before a quasi-judicial au- 
thority does not merely mean an argu- 
ment; it.may in proper cases include the 


. taking of evidence, both oral and docu- 


mentary. It seems to us that in the cir- 
cumstances of the provision contained 
in S. 68-D (2) and the purpose of the 
hearing thereunder, taking ‘of evidence, 
whether oral or documentary, that may 
be desired to be produced by either 
party, may be necessary before the State 
Government can arrive at a just conclu- 
sion with respect to. the objections — to 
the draft scheme.” 


We are also of opinion that opportunity 
of being heard necessarily implies that 
a date should be fixed for giving such 
an opportunity and the same should à: 
notified to the parties concerned. So far|` 
there is no difficulty. The question is - 
whether giving of an -opportunity to be 
heard necessarily implies that individual 
notices should be given to the parties - 
concerned of the date fixed for consi- 
deration of the objections. On this point, 
Section 68-D is silent, but provision in 
this respect has been made in the Rules 
made by the State Government in exer- ` 
cise of powers conferred upon it by Sec- | 
tion 68-I of the Act. Section 68-I (1) pro- 
vides that the State Government may 
make rules for the purpose of carrying ` 
into effect the provisions of this’ Chapter 


- and in particular and without prejudice . 


to the generality of the foregoing power, ' 
such rules may provide for all or any | 
of the following matters, namely,— 

(a) the form in which any scheme or. 
approved scheme may be published un- 
der Section 68-C€ or sub-section (3) of 
Section 68-D; 

(b) the manner in which bllecibne . 
may be filed under sub-section (1) of 
Section 68-D; : t 

(c) the manner in which objections . 
may be considered and disposed of under 
sub-section (2) of Section 68-D; 

The State Government, in exercise’ of its 
powers under Section 68-I made the Ra-~ 
jasthan Road -Transport ‘Service “!..(Deve~.” 
lopment) Rules, 1965.: Rule’6§ of the-Said.’ 
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Files provides ‘for consideration and dis- 
ọsal ‘of objections ahd sub-rule (2) of 

lè § further provides that the Officer 
7 horised to consider the- objections 
iall fix the date, time and place of’ hear- 
1g of objections and issue a general rio- 
če in the' Official Gazette asking the 
bjectors and the General Manager to 
ppear before him: in ‘person or through 

duly authorised agent and the pub- 
ation of the notice in the. Official Ga- 
ette: shall be deemed to be the personal 
ervice_ on the parties. 


6.. Thus, the mode of giving notice. 


rescribed by sub-rule (2) of Rule 6 is 
y publication in the Official Gazette and 
uch, publication shall be deemed to be 
he personal service on the.parties.. In 
sence of there. being any provision in 
he Act regarding the mode of giving 
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that it is not in conformity with the: pro- 
visions of S. 68-B (2).” 


7. It should, however, be noted ` that” 
the observation, extracted above, was 


. not made after a full dress debate inas- ~ 


iotice, we are unable to accept the.con- . 


ention raised by Shri Vyas 
wovision for. publication of. the notice 
n the Official Gazette contained in the 
tules is ultra vires Section 68-D of. the 
Act ‘However, Shri Vyas has, placed 
trong reliance on Samarth ‘Transport 
16. Pvt. Ltd. v. Y. B. Chavan, AIR 1961 


3om 80. In that case, Rule 142 of the. 


tiles made under Section 68-I. of the 


\ct, provided that the State Government. - 


nay.. consider the proposed scheme, and 
he objection at the hearing, of, which 
it least 7 days’ notice shall be -given to 


that . the. 


“counsel is only obiter dicta. 


much as in the very next sentence, the 
learned Judges said that it was not ne- 


.cessary for them to deal with this griev- 


ance in . any detail because the said 
grievance had become academic. How- 
ever, we may observe that Rule 142 of - 
the ‘Rules under consideration before the 
Bombay High Court was differently ` 
worded. That Rule provided that notice 
shall be given to every objector and the - 
amendment sought to engraft an excep- 
tion to the main rule. Besides that, the 
observation relied upon by the learned 
We have 
already explairied above that there is no- 
thing in Section 68-D of the Act to show 
that the Legislature intended to provide 
that ‘individual notice must be given to 
fulfil the requirement of providing op- 


‘portunity to the objector of being heard, 


As to the applicability of the principles 
of natural justice: ‘audi alteram partem’,. 
we wish to point out that this principle 


` has been closely examined ‘in a number ' 


of decisions by the Supreme Court and 


‘the High Courts during the recent years, 
‘In the first place, we may mention, that 


‘ where the provision regarding mode - of 


very objector and, by an amendment , 


nade in the Rule, it was provided that 
notice shall ordinarily be sent at the 
address of the objector by ordinary post 
index certificate of posting provided 


hat where the number of objectors is. 


tonsiderable or addresses of the objec= 
ors are illegible, the. State Government 
may; instead of giving individual notice 
to every objetcor, give, notice by publi- 
zation in a local newspaper having., wide 
circulation in the area in which the ob- 
jectors reside. It was argued on behalf 
of the objector that it is implicit in the 
provisions of Section 68-D .(2) of the Act 


and also imperative on the principles of | 


natural justice . that dn individual notice ` 


must be given to every objector and 
Rule 142, which enables the Government 
to“dispense -with the individual notice, 
is ultra vires the Act and is also invalid 
as:being opposed to the. principles of na- 
tural justice. The court observed as fol- 
lows:—— 

“It . does seem to us that sub-rule (2), 
which has been added by amendment of 
October .28, 1959, is so worded as to per= 
mit an objection being raised against - 


it. 


hearing is made in the statute 
Rules made under it, 
natural justice, cannot override the sta- 


or: the 


. tutory. provision.. Besides that, we have 


not been shown any authority in support 
of the proposition that giving of indivi- 
dual notice is a principle ‘of natural jus-/ 
tice. -In Smt. Maneka Gandhi v. Union 
of India, AIR 1978 SC 597,. the Supreme 
Court observed as follows:— 


“The audi alteram partem rule is: not 
cast in a rigid mould and judicial deci« 
sions establish that it may suffer situa- 
tional modifications, The core of it must, 
however,- remain, namely, that the per- 
son affected must have a reasonable op- 
portunity. of being heard and the hears 
ing. must be a genuine hearing. and not 
an.empty public relations exercise, That 
is why Tuckar, L. J., emphasised in Rus- ` 
sel v. Duke of Norfolk, (1949) 1 All ER 
109 that whatever standard of natural jus- 
tice is adopted, one essential is that the. 
person concerned should have a reason- 
able opportunity of presenting his case’, 
What opportunity may be regarded ` as - 
reasonable would necessarily depend: on 
the. practical -necessities of the situation, 


the ‘principle: ef}. ` 
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It may be a sophisticated full-fledged 
hearing or it may be a hearing which is 
very brief and minimal: it may be a 
hearing prior to the decision or it may 
even be post-decisional remedial hear- 
ing. The audi alteram partem rule is 
sufficiently flexible to permit modifica- 
tions and variations to suit the exigen- 
cies of myriad kinds of situations which 
may arise. This circumstantial flexibility 
of the audi alteram partem rule was em- 
phasised by Lord Reid in Wiseman v. 
Borneman (1971 AC 297) when he said 
that he would be ‘sorry to see this fun- 
damental general principle degenerate 
into a series of hard and fast rules’ and 
Lord Hailsham, L.C., also observed in 
Pearl-Berg v. Varty, (1971) 1 WLR 728 
that the Courts ‘have taken an increas- 


ingly sophisticated view of what is re- 
quired in individual cases.” 
The aforesaid observations by their 


Lordships of the Supreme Court make 
it amply clear that what is required for 
applicability of the principles of natural 
justice is a reasonable opportunity of 
being heard, and what is reasonable, 
would necessarily depend on the practi-~ 
cal necessities of the situation. 


8 Now, in the present case, when a 
draft scheme is published and objections 
are invited, it may be that a large num-~ 
ber of persons may file objections, It 
has been submitted on behalf of the re- 
spondents and not without force that if 
an individual notice to all the objectors 
had been made obligatory, then the ob- 
jectors interested in opposing the sche- 
me may delay and defeat the proposed 
scheme by evading individual service, 
Thus, the rule making authority, it ap- 
pears, in its wisdom considered it pro- 
per that instead of making provision for 
individual notice, publication of notice 
in the Official Gazette should be consider- 
ed as sufficient notice. It is also import- 
ant to note that operators, by and large, 
do keep themselves informed of Gazette 
notifications pertaining to such matters, 
as they vitally affect their interest. In 
these circumstances, we are unable to 
hold that the provision contained in 
Rule 6 (2) of the Rules providing publi- 
cation of notice in the Official Gazette 
is ultra vires Section 68-D of the Act or 


in’ any way violative of the principles 
of natural justice, 
9. This brings us to the other con- 


tention advanced by Shri Vyas that the 
respondent No. 2 acted in a patently 
illegal manner in not allowing the ap- 
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pellant an opportunity to adduce evi- 
dence. It may be recalled that the date 
fixed for consideration of the objections 
was January 10, 1977. The application 
(Annexure 4) was filed by the appellant 
after more than two years, on March 16, 
1979. It has been mentioned therein that 
after filing of the objections by the ap- 
pellant, no intimation had been given 
by the Home Commissioner regarding 
hearing of the objections and that the ob- 
Jector had come to know only on March 
10, 1979 from Shri Uda Ram, Advocate, 
that the objections were being consider- 
ed by the respondent No. 2. It was pray- 
ed that the objector (appellant) may be 
granted one month’s time to file a list 
of witnesses. It may be noticed that the 
recording of evidence had been over and 
March 16, 1979, was the date fixed for 
arguments. The application was thus ob- 
viously a highly belated one. It is also 
significant that the appellant neither 
brought witnesses on that day, nor sub- 
mitted a list of witnesses but wanted 
one month’s time to furnish a list of wit- 
nesses. This only goes to show that 
either the appellant was not at all vigi- 
lant and serious in ‘producing evidence 
or he only wanted to delay the matter 
by dilatory tactics, In these circumstan- 
ces, respondent No. 2 cannot be said to 
have committed any error in exercise of 
his discretion in rejecting the application. 
Of course, it goes without saying that 
if the appellant can press his objections 
without evidence from his side, he would 
be at liberty to do so. 


1. The net result of the foregoing 
discussion is that we do not find any 
force in this appeal and hereby dismiss 
it, but make no order as to costs. 


Apeal dismissed, 





AIR 1980 RAJASTHAN 126 
C. M. LODHA, C. J. 

Firm Babu Ram Ram Lal, Sangariya 
Mandi, Petitioner v. M/s. New India As- 
suranae Co. Ltd., New Delhi and others, 
Respondents. 

Civil Revn. Petn. No. 195 of 1977, Dj- 
24-9-1979.* 

(A) Civil P. C. (1908), Ss. 20 and 9 — 
Goods kept at place A in Rajasthan 


“Against order of K. S. Sharma, Addl, 
Dist. J. No. 2, Hanumangarh, D/- 10-8- 
1977. . 
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damaged by fire — Goods insured at A 
with company having head office at Bom- 
bay — Insurance policy containing con- 
dition that claim could be instituted in 
Delhi Court alone — Condition held was 
not binding on parties since Delhi Court 
had no jurisdiction — Since cause of ac- 
tion arose at A court at A could enter- 
tain claim. 


Where two or more courts have got 
concurrent jurisdiction parties can agree 
that any claim arising between them 
shall be instituted in one of the courts 
which has got jurisdiction but parties 
cannot confer jurisdiction on court which 
has got none in law. Goods kept at place 
A in Rajasthan were damaged by fire. 
Policy of insurance which was also taken 
out at A with insurance company hav- 
ing its head office at Bombay contained 
a condition that claim under the policy 
could be instituted in Delhi Court alone, 
In such a case since the cause of action 
wholly or in part did not arise in Delhi 
and the head office of the company was 
situated at Bombay the Delhi court had 
no jurisdiction and therefore the condi- 
tion in the policy was not binding on the 
parties. Since the cause of action arose 
at A the Court at A had jurisdiction to 
entertain the claim, (Paras 4, 5) 

(B) Civil P. C. (1908), S. 20 (b)—Goods 
kept at place A damaged by fire — Goods 
insured at A with companies B and C — 
Claim filed in Court at A — Court at A 
having jurisdiction against B to enter- 
tain claim but not against C — Court at 
A can grant leave under S. 20 (b) to file 
claim against C also. (Para 5) 


Rajendra Mehta, for Petitioner; B. L, 
Maheshwari, for Respondents. 

ORDER:— This is a plaintiffs revision 
petition against the order dated August 
10, 1977, by the Additional District Judge 
No. 2, Hanumangarh, whereby the learn- 
ed Judge held that he had no jurisdic- 
tion to entertain the suit against the de- 
fendants No. 1, M/s. Hawrah Insurance 
Company Ltd., and No. 3, M/s. Liberty 
Insurance Company Ltd, and the suit 
could proceed in his court only against 
defendant No. 2, M/s. General Insurance 
Society Ltd. 

2. The plaintiff filed a suit for re 
covery of Rs. 28,000, against the three in- 
surance companies, namely, defendant 
No. 1, Hawrah Insurance Company Ltd, 
defendant No. 2, General Insurance Com- 
pany, and defendant No. 3, Liberty In- 
surance Company Ltd., on the ground 
that all the three insurance companies 
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had insured cotton seeds lying in the 
premises of the plaintiff at Sangariya, 
against fire etc., and the plaintiff had 
regularly deposited the premiums. How- 
ever, unfortunately, on October 5, 1971, 
the cotton seeds caught fire and were 
damaged, on account of which the plain- 
tiff assessed the damage at Rs. 28,000, 
and prayed that a decree for the said 
amount may be passed against the three 
insurance companies. There is no dis- 
pute that the Sangariya court had juris- 
diction to entertain the suit aganist de- 
fendant No. 2, General Insurance Society 
Ltd. Defendants Nos. 1 and 3, however, 
raised an objection that according te 
condition No. 11 contained in the terms 
and conditions of the policies pertaining 
to Cotton Ginning and Pressing Facto- 
Ties and Cotton General Tariff Warran- 
tees, the suit was triable by a competent 
court in the City of Delhi only. A simi- 
lar condition was pleaded by the Haw- 
rah Insurance Company Ltd. also. On 
the basis of the aforesaid conditions in 
the two policies, the lower court came 
to the conclusion that against defen- 
dants Nos, 1 and 3, the suit was not 
triable in Sangariya court, 

3. It may be mentioned here that 
during the pendency of this revision pe- 
tition, an application was submitted by 
the petitioner that all the defendant In- 
surance Companies have been nationalis- 
ed and the businesses of the non-petition- 
ers Nos, 1 to 3 have devolved upon the 
New India Assurance Company Lid. and 
the National Insurance Company Ltd. 
It was, therefore, prayed that ths 
New India Assurance Company and 
the National Insurance Company Ltd. 
may be substituted in place of the ori- 
ginal defendant-non-petitioners. Accord- 
ingly, this Court by its order dated July 
19, 1978, directed that the New India 
Assurance Company Ltd. and the Na- 
tional Insurance Company Ltd, may be 
substituted as non-petitioners, 

4. Learned counsel for the plaintiff- 
petitioner has raised a two-fold conter~. 
tion before me. He has submitted that 
having come to the conclusion that the 
court had jurisdiction to try the suit 
against defendant No. 2, leave should 
have been granted against defendanis 
Nos. 1 and 3 also under Section 20 (b) of 
the Code of Civil Procedure. He has 
frankly conceded that though no such 
prayer was made before the trial court, 
the requisite leave can be granted by this 
Court also, Alternatively, he has argued 
that admittedly, the whole of the cause 

ta 
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- .of action arose within: . the 
-of the Sangariya - Court, as 
caught fire at Sangariya and the policy 
was also taken out at Sangariya.: It is 
. thus submitted that the suit could be in- 
stituted in the Sangariya court, |as ~ the 


“whole of the cause of action arose there. ` 


The contention of the learned counsel, 
however, is that the condition contained 
in the policies issued by défendants Nos. 
‘J and 3 that the claim could be institut- 
‘ed' in, a competent court in the.City of 
Delhi only, has no legal efficacy inasmuch 
as Delhi court had no jurisdiction at all 
in the case. The head office of the Liberty 
Insurance Company is situated at- Bòm- 
bay and the head office of the - Hawrah 
Insurance Company is situated at Cal- 
cutta and, therefore, these two Insurance 
Companies will be ‘deemed to carry on 
business at Bombay and Hawrah respec- 
tively, but not in Delhi. It is settled law 
that where two or more courts have got 
concurrent jurisdiction, then the parties 
jimay agree that any claim arising be- 


tween them shall be instituted in one of. 


the courts which has got concurrent 
jurisdiction, but it is not, open to the 
parties to confer jurisdiction on a court 
which has got none in law. 


_ 5. ‘In my opinion, the contentions rais- 
d by the learned counsel for the peti- 






Delhi and since the principal offices 
of defendants Nos. 1 and 3 are situated 
respectively, 
‘jurisdiction and, 
therefore,. agreement. between the parties 
that the competent court at Delhi alone 
, [would have jurisdiction to ,entertain the 
suit, is not binding upon them in law. .As 
already stated above, there-is no deny- 
ing.the fact that since the cause of ac- 
tion arose in Sangariya, the Sangariya 
court had jurisdiction. I may also men- 
tion that since according to the learned 
lower court itself, it had jurisdiction to 
try the suit 
leave could have been . granted against 
the other defendants under Section 20 (b) 
C.P.C. However, since I have come to. the 
conclusion that Sangariya court had jur- 
isdiction against all the defendants - on 
account of the accrual of the cause of 
. action within its jurisdiction, there is -no 
- heed to invoke .the provisions of _ Sec- 
' fion -20° (b), C.P.C. 

' 6. Accordingly, I allow this 
i petition, - -set aside the impugned order 
. . By thé learnëd Additional ‘ District’ Judge 
~No. 2, Hanumangarh; -and ‘hold that:` -the 


revision 


:ı ‘Ramchand v. Laxmikumar 
jurisdiction, - 
the goods- 


‘against defendant No.. 2,, 


. ALR.. 
court .below- had -jurisdiction to try.-. the 
suit against all the defendants. - There 


pu be no order as to costs. 
f Petition allowed, 


` AIR 1980 RAJASTHAN 128° 
(JAIPUR BENCH) sae, 
G. M. LODHA, J. 


Ramchand, Petitioner v. 
Respondent. 

Civil Revn. No. 363 of 1979, D/- 17- 9 
1979. 

Civil P. C. (1908), S. 115 (1) Proviso 
CI. (b) — Refusal of trial court to ‘ex- 
amine witnesses present in court — Im- 
terference by High Court — Clear. case 
of failure of justice or irreparable injury 
must be made out. 


Laxmikumar, 


The petitioner who comes to the High 
Court for invoking the jurisdiction under 
Section 115 should by cogent reasons and 
material on the record, make out a clear 
case of failure of justice. or irreparable 
injury. (Para 14) 

In case where. all that has been ‘shown, 
is that there was error of jurisdiction 
only, a legal inference of irreparable in- 
jury or failure of justice, cannot: pe madè 
as a presumption of law. The. petitioner 
who comes to the court, is’ required “to 
further show something more for invok- 
ing the jurisdiction of the court for prov- 
ing that there has been failure of justice 
or irreparable injury. . ` (Para 13) 

Where a party knowing it well, . did 
not produce the evidence at the appro- 
priate time when full opportunity is 
given and wants to examine the witness 
at the last hour, and that, too, after mak- 
ing a clear declaration in the court that 
he would examine only some other wit- 
ness, there is absolutely absence of prof 
of failure of -justice or irreparable injury 
in the case, so far as the invoking of jur- 
isdiction of the court under S. 115 is con- 
cerned.. (Paras 11, 15) 
Cases Referred : Chronological Paras 
(1979) C. R. No. 62 of 1977, D/- 6-2-1979 

(Raj), Narain Lal v. Someshwar Dayal 


6, 12 
1977 Raj LW 476: AIR 1978 Raj 20 ° >T 
AIR 1974 Kant 100 et 
1971 Raj LW 416°” ae i 
1965 Raj LW 111 Ser ce 


ML ‘Khan,. for ‘Petitioner; P. Cc. Jain, 
Shanker Birmivwal, M. M. Noe oeh: io 
Respondent. ~ ; 
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ORDER:— Heard léarned counsel for 
the parties, In this case the defendant- 
petitioner has filed this revision applica- 
tion under Section 115 C.P.C. against the 
order dated 27-4-1979. On this date the 
defendant wanted to examine one more 
witness Shiv Kumar in spite of the fact 
that on an earlier date of hearing, he had 
mentioned before the court that he wants 
to examine now Kajod only. An oral pra- 
yer was made for examining Shiv Kumar 
on 4-4-79 but the same was rejected. 

2. The order-sheet dated 4-4-79 is as 
under: 

(Matter in Hindi omitted —Ed.) 

3. On 4-4-79 the evidence of the de- 
fendant was also closed after Kajod was 
examined, then the prayer to examine 
Shiv Kumar was rejected. 

4. The order-sheet of 4-4-79 shows 
that the defendant moved an application 
for examination of Shiv Kumar even 
after his evidence was closed and oral 
request was rejected. The court fixed 
this application for arguments on 27-4-79, 


5. No revision has been filed against 
the order dated 4-4-79 by which the evi- 
dence of defendant has been closed and 
the oral request of defendant to examine 
Shiv Kumar was rejected. That order has 
become final so far as the present revi- 
sion petition is concerned, In this revi- 
sion application Mr. Khan appearing for 
the petitioner has submitted that the wit- 
mess is very material and under Order 16 
Rule 1-A, C.P.C. since he was present, 
it was the duty of the lower court to ex- 
amine him even though earlier, the de- 
fendant has mentioned that he would 
like to examine Kajod only. 


6. Mr, Jain, appearing for the respon~ 
dent-plaintiff has drawn my attention to 
the judgment of Hon. Justice Joshi dated 
February 6, 1979 in Narain Lal v, Some- 
shwar Dayal (C. R. No. 62 of 1977 decid- 
ed on 6-2-1979) (Raj), in the matter of 
revision application against refusal of 
the trial court to examine witnesses 
who were present in the court. In that 
case, this Court observed as under: 


“The question therefore calls for con- 


sideration is whether in the facts and 
circumstances of this case the Court 
should invoke its revisional jurisdiction, 


Under Section 115, C.P.C. the High Court 

shall not invoke the revisional jurisdic- 

tion under Section 115 for varying or re-. 

versing any order made unless the order ` 

by itself disposes of the suit or unless 
1980 Raj./9 VHI G—32 
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the order if allowed to stand would 
occasion failure of justice or cause irre- 
parable injury to the party against whom 
it was made. Neither of these conditions 
mentioned in the proviso to Section 115, 
C.P.C. is satisfied in the present case, 
Neither the interference with the im- 
pugned order would dispose of the suit 
nor it can be said that the non-interfer~ 
ence with it would occasion failure of 
justice within the meaning of Sec. 115 
of the Code of Civil Procedure inasmuch 
as the defendant has remedy under Sec- 
tion 105 of the Code where under he can 
challenge the impugned order in the 
memorandum of appeal. Whatever sym- 
pathies may be for the defendant, look- 
ing to the legislative intent contained in 
Section 115 it is difficult for me to inter- 
fere with the impugned order in the re- 
visional side. The learned counsel for 
the petitioner submits that “his one more 
application dated 15-1-1977 is still pend- 
ing. The court has to decide that applica- 
tion according to law and whatever argu- 
ments are legally permissible, the defen- 
dant can raise those arguments before 
the trial court. With these observations 
the revision application is dismissed, 
There shall be no order as to costs.” 

7. Mr. Khan submitted that this judg- 
ment is distinguishable as in this case 
the party had an opportunity to examina 
those witnesses in rebuttal and further 
because the court was of the opinion 
that earlier the party concerned was 
very lethargic, indifferent and negligent 
in the conduct of the case. He further 
submitted that this Court has interfered 
in many cases where the evidence was 
refused to be recorded by the lower 
court and he referred to the judgments 
of this Court in 1977 Raj LW 476, 1971 
Raj LW 416, 1965 Raj LW 111 and AIR 
1974 Kant 100. 

8 I have given thoughtful considera- 
tion to the rival contentions of the par« 
ties and have also considered the facts 
and circumstances of this case, 

9. The first important feature of this 
ease is that on 4th of April, 1979 the 
court has passed an express order. rejeci- 
ing the prayer of the defendant to ex- 
amine Shiv Kumar who was present in 
the court at that time. Not only that, tha 
court expressly had written the order 
closing the evidence of the defendant, 
The defendant has not challenged  tha® 
order in revision and that has become 
final so far as revisional jurisdiction is 
concerned, although that can cers 
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tainly be challenged in case the final 
appeal is filed against the final judgment 
if it goes against the defendant. That 
being so, under Section 115, C.P.C, it 
would be improper for this Court now 
to reopen that evidence which has been 
closed by the order dated 4-4~79 which 
is not under challenge, under the garb 
of quashing the present order under 
challenge. In fact the present order is 
nothing but a reaffirmation of the earlier 
order dated 4-4-79. That being so, I am 
not inclined to consider the merits of 
the controversy about the applicability 
of Order 16, Rule 1-A, C.P.C, 


10. The additional ground for reject- 
ing the revision application is the two- 
fold rider contained in Section 115, C.P.C. 
Even if it is assumed that there was any 
error committed in respect of the juris- 
diction, proviso bars the entertainment 
of the revision, unless either of the two 
conditions is fulfilled. One of the condi- 
tions is that in case the impugned order 
is set aside, it must result in final dis- 
posal of the case. The alternative condi- 
tion is that the impugned order must be 
such that if it is not set aside, it would 
result in failure of justice or irreparable 
„injury to the aggrieved party. 


11. In the above cited case, the obser- 
tions of Hon. Justice Joshi, tantamounts 
. to this that when this order can be chal« 

lenged in appeal, it cannot be said that 
this would result in failure of justice or 
irreparable injury. Implication is very 
clear that though injury may be caused 
to the party who may be compelled to 
file appeal, will it be called irreparable 
injury? Again, where a party knowing 
it well, did not produce the evidence at 
the appropriate time when full opportu- 
nity is given and wants to examine the 
witness at the last hour, and that, too, 
after making a clear declaration in the 
court that he would examine only some 
other witness, primarily sufferance, if 
any, which the defendant made for, 
would be due to his own creation. The 
defendant is to thank his own stars, as 
he himself is responsible for creating 
that situation, 


12. The judgments referred to by Mr, 
Khan, are judgments on the point of cor- 
rectness or otherwise of the recording 
of evidence or refusal of recording of 
evidence under Order 16. Undoubtedly 
interference has been made in revision 
but the question whether irreparable 
loss or failure of justice is caused and 
if so in what particular circumstances, 
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was neither agitated in those cases nor 
discussed at length, It is only in the 
judgment of Narain Lal v, Someshwar 
Dayal’s case that that objection was con- 
sidered and adjudicated upon after a 
careful examination and consideration 
of the scheme of the proviso to Sec. 115 
and more particularly clause. (b) of the 
proviso which mentions phrase ‘failure 
of justice or irreparable injury’, 


13. I have already held in Manzoor 
Ali’s case which was reiterated in Surta 
Ram v. State, that in case where all that 
has been shown, is that there was error 
of jurisdiction only, a legal inference of 
irreparable injury or failure of justice, 
cannot be made as a presumption of law. 
The petitioner who comes to the court, 
is required to further show something 
more for invoking the jurisdiction of the 
court for proving that there has been 
failure of justice or irreparable injury. 
Of course, those observations were in re- 
lation to the old Article 226 which has 
been amended now and these two riders, 
namely, ‘failure of justice’ and ‘irrepar- 
able injury’ which were there under 
Article 226 have now been deleted. 


14. I am of the opinion that the same 
applies to the interpretation of sub- 
clause (b) of proviso to clause (1) of Sec- 
tion 115, GP.C, The petitioner who 
comes to this Court for invoking th 
jurisdiction under Section 115, C.P.C, 
should by cogent reasons and material 
on the record, make out a clear case of 
failure of justice or irreparable injury. 


15. For all the above reasons, I am 
of the opinion that though the impugn- 
ed order may be challenged in an appeal, 
if the judgment finally goes against the 
defendant in the civil suit, there is abso- 
lutely absence of proof of failure of jus- 
tice or irreparable injury in this case, 
so far as the invoking of jurisdiction of 
this Court under S. 115, C.P.C. is con- 
cerned. That being so, the revision appli- 
cation fails and is hereby dismissed 
without any order as to costs. 


Revision dismissed, 


1980 Inder Singh 
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S. K. MAL LODHA, J. 


Inder Singh, Petitioner v. S. T. A. T, 
and others, Respondents. 


Civil Writ Petn. No. 881 of 1979, D/- 
27-7-1979. 

(A) Motor Vehicles Act (1939), S. 64-A 
=- Scope — Grant of temporary permit 
~ Person whose interest is affected can 
agitate grant of permit in revision under 
S. 64-A. 


Under S. 64-A the State Transport 
Appellate Tribunal has been empowered 
to revise the order of the State Trans- 
port Authority or Regional Transport 
Authority suo motu or on an application 
made to it. The person whose interest is 
affected can therefore agitate the grant 
of temporary permit in revision under 
6. 64-A on the ground that it is impro- 
per or illegal. ILR (1956) 6 Raj 44; AIR 
1954 Raj 33; AIR 1962 Raj 174, Rel. on, 

(Para 11) 

(B) Motor Vehicles Act (1939), S. 64-A 
— Revision by A against order granting 
permit to B — Question of validity of 
permit granted to A could not be decid- 
ed in revision preferred by A. Case law 
discussed. (Paras 13, 14) 
Cases Referred: Chronological Paras 
(1976) Civil Writ Petn. No. 2002 of 1976 


D/- 28-1-1976 (Raj), Serajudeen v. S. T. 
AT 12 
AIR 1971 Raj 226 12 


(1970) Civil Writ Petn. No. 497 of 1970, 
D/- 20-5-1970 (Raj), Ram Singh v. R. 
T. A. Jodhpur 12 


AIR 1962 Raj 174 10 
TLR (1956) 6 Raj 44 10 
AIR 1954 Raj 33 10 


R. R. Vyas, for Petitioner; J. G. Chhan- 
gani, for Respondent No. 3. 


ORDER: This is a writ petition by one 
Indersingh, who carries on a transport 
business in Rajasthan. He has challeng- 
ed the order of the State Transport Ap- 
pellate Tribunal (for short ‘S.T.A.T.’ 
hereafter), dated June 5, 1979, cancelling 
the temporary permit on Bhadra-Rejri 
route granted to him by Regional Trans- 
port Authority (which will hereinafter, 
for the sake of brevity, be referred to 
as ‘R.T.A.’), Bikaner in pursuance of the 
resolution dated May 2, 1979. 


2. In order to appreciate the conten- 
tions raised, I may briefly refer to the 
facts giving rise to this petition. 
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3. Bhadra-Siwani is an inter-Statal 
Toute 35 miles in length and out of which 
28 miles is in the State of Rajasthan and 
7 miles of this route fall in the State of 
Haryana. The State of Rajasthan as well 
as the State of Haryana entered into an 
agreement to open the route Bhadra- 
Siwani. This route has been mentioned 
at item No. 29 in the agreement (Ann. 
P-6). The State of Rajasthan was allot- 
ted the share of two buses and one re- 
turn service. In accordance with the 
agreement, the route Bhadra-Siwani was 
opened via Uttardawas-Amarpura etc, 
and for a small portion between these 
places, which according to the petitioner, 
is unmotorable, diversion was permitted 
by the R.T.A., Bikaner via Dabrimore, 
Patwa, Jogiwala Amarpura etc. as shown 
in the rough sketch map marked Ann 
P-1. While permitting this diversion, the 
R.T.A., Bikaner allowed a shuttle service 
of 9 k. m; from Bhadra to Uttardawas. 
Subsequently, the R.T.A. opened a new 
route Bhadra-Rejri, which is on the 
Rajasthan border which completely over- 
laps the above route. The route Bhadra- 
Rejri, which is nearly 28 kilometers in 
length, was opened by the R.T.A., Bika- 
ner on April 16, 1979. The petitioner 
submitted an application on April 26, 
1979 for the grant of a temporary per- 
mit, and in pursuance of the resolution 
(Ann. P-3) of the R.T.A. dated May 2, 
1979, the petitioner was granted one tem- 
porary permit on Bhadra-Rejri route. 

4. Feeling aggrieved by the aforesaid 
resolution, Smt. Darshan Devi (non-peti- 
tioner No. 3) preferred a revision before 
the S.T.A.T., Jaipur (non-petitioner No, 
1). The S.T.A.T., by its order (Ann. P-5), 
dated June 5, 1979 accepted the revisian 
petition and quashed the impugned re- 
solution (Ann. P-3) granting one tempo- 
rary permit to the petitioner on Bhadra- 
Rejri route. The petitioner has, there- 
fore, filed this writ petition under Arti- 
cles 226 and 227 of the Constitution of 
India praying that the order of the 
S.T.A.T. dated June 5, 1979, cancelling 
the temporary permit granted to the pe- 
titioner on Bhadra-Rejri route, may be 
quashed. 

5. Caveat was entered into on behalf 
of non-petitioner No. 3 Smt, Darshan 
Devi, A reply to the writ petition was 
filed on her behalf on June 25, 1979 con- 
testing the writ petition on various 
grounds. 

6. I have heard both the learned 
counsel for the parties at considerable 
length, 


vs 
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7. Before I deal with the arguments 
raised, It will be useful here to refer to 
the following extracts from the impugn- 
ed order (Ann. P-5): 


“The learned counsel for the non-peti- 
tioner No. 2 has contended that the route 
of the petitioner is an inter-Statal route, 
which has been varied by the R.T.A., 
Bikaner alone and thus the varied route 
is contrary to the terms of the inter- 
Statal agreement, suggesting that the 
permit of the petitioner has become in- 
valid. The proceedings before me have 
been instituted to challenge the permit 
granted to the non-petitioner No. 2 and 
the validity of the permit of the peti- 
tioner cannot be questioned in this pro= 
ceeding so as to throw her out of Court.” 


8. Learned counsel for the petitioner, 
at the very outset, contended that the 
S.T.A.T. had no jurisdicion to entertain 
and decide the revision filed by Smt, 
Darshan Devi (non-petitioner No. 3), for, 
she had no locus standi to challenge the 
grant of temporary permit to the peti- 
tioner as she herself is not holding a 
valid permit for Bhadra-Siwani route, 
which was opened by both the States 
(State of Rajasthan and State of Har- 
yana). According to the learned counsel, 
the diversion granted. by the R.T.A. 
Bikaner in non-petitioner No. 3’s permit 
is without jurisdiction, being contrary 
to the terms and agreement entered into 
between the State of Rajasthan and the 
State of Haryana. Learned counsel went 
on to argue that as non-petitioner No. 3 
has no legal and valid right on the route 
for which the permit (Ann. 4) was grant- 
ed, she cannot be said to be an aggriev- 
ed person within the meaning of S. 64 
of the Motor Vehicles Act (No. IV of 
1939) (hereinafter referred to as ‘the 
Act’) and as such could not file revision 
under S. 64-A of the Act. In other words, 
the stand taken by the learned counsel 
for the petitioner is that non-petitioner 
No. 3 Smt. Darshan Devi had no valid 
permit over Bhadra-Siwani inter-Statal 
route and hence she had no right to file 
the revision before the S.T.A.T. On the 
basis of these premises, Mr. Vyas strong- 
ly pressed for my consideration that the 
impugned order, by which temporary 
permit granted to the petitioner was 
held invalid and was, therefore, quashed, 
should be set aside, 


9. In these circumstances, the first 
question that arises for my consideration 
is whether non-petitioner No. 3 could file 
revision against. the resolution (Ann, 
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P-3) of the R.T.A. dated May 2, 1979 by 
which temporary permit was ‘granted to 
the petitioner on Bhadra-Rejri route, In 
other words, whether she can be said 
to be an aggrieved person so as to be en- 
titled to file revision under Section 64-A 
of the Act, Section 64-A of the Act lays 
down that S.T.A.T, may, either on its 
own motion or on an application made 
to it, call for record of any case in which 
an order has been made by a State Trans- 
port Authority or R.T.A., in which no 
appeal lies thereto and if it appears to 
it that the order made by the State 
Transport Authority or R.T.A. is impro- 
per or illegal, it may pass such order in 
relation to the case as it deems fit, and 
every such order shall be final. The con- 
tention of the learned counsel for the 
petitioner is that it is only the aggrieved 
person who can file the revision petition 
under Section 64-A of the Act. It is not 
in dispute that no appeal lay against the 
order of the resolution of the R.T.A. 
granting temporary permit to the peti- 
tioner. It is, therefore, submitted on the 
basis of the provisions of S. 64 relating 
to appeals, that only an aggrieved per- 
son can file revision. This contention is 
based on the ground that non-petitioner 
No. 3 is not holding a valid permit on 
Bhadra-Siwani route as it was opened 
by both the States (State of Rajasthan 
and State of Haryana), for, diversion - 
permitted by the R.T.A, Bikaner in the 
permit of non-petitioner No, 3 is with- 
out jurisdiction being contrary to the 
terms of the agreement, entered into by 
the State of Rajasthan as well as State 
of Haryana. Reference in this connection 
was also made to S. 43 (1) (iv) read with 
S. 63 (3-A) (3-B) of the Act. It is, there- 
fore, to be seen as to whether the invali- 
dity of the permit, as urged by the peti- 
tioner, could operate as a bar for respon- 
dent No. 3 disentitling her to file revi- 
sion under Sec. 64-A of the Act. 

10. A Division Bench of this Court 
consisting of K. N. Wanchoo, C. J. and 
Sharma, J., as they then were, in Hazari- 
mal v. R.T.A., Jaipur, ILR (1956) 6 Raj 
44, observed: 

“But we have no doubt that where a 
transport authority grants a permit with- 
out following the procedure provided by 
S. 57, that permit will be valid unless 
set aside by a higher authority on ap- 
peal by someone- entitled to appeal under 
S. 64. The reason for this is that the 
transport authority concerned has -the 
power to grant a permit and if it has not 
followed the procedure which should bè 
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followed in granting the permit, that 
may give rise to a right of appeal in per- 
sons interested, but will not make the 
permit void, though it may be liable to 
be. set aside by the appellate authority. 
We, therefore, reject the submission on 
behalf of the Regional Transport Author- 
ity, Jaipur, that though they made the 
counter-signature it was void permit be- 
cause they had not carried out the pro- 
visions of S. 57 of the Act.” 


I may here refer to a decision of a Divi~ 
sion Bench consisting of Ranawat and 
Dave, JJ., as they then were, in Kotah 
Transport Ltd. v. R, T. Authority, AIR 
1954 Raj 33. In para 12 of the report it 
was observed: 


“It is also contended on behalf of some 
of the opposite parties that some of the 
routes for which temporary permits have 
been granted are not exactly the same 
routes which are covered by the permits 
of the petitioner and as such it is argued 
that the petitioner has no case for com- 
ing to the Court. It may be pointed out 
that the routes for which temporary per- 
mits have been issued by the Regional 
Transport Authority in these cases are 
the routes which are either covered by 
the permits of the petitioner or for some 
distance they coincide with the routes of 
the petitioner’s permits. The temporary 
permits, therefore, in the present case 
have a bearing on the permits of the 
petitioner and the petitioner is certainly 
interested in seeing that nobody is al 
lowed to ply his stage carriages on the 
routes covered by his permits without a 
valid permit,” 

In Abdul Gafoor v. State of Rajasthan, 
AIR 1962 Raj 174, it was held: 


“By virtue of grant of permits to cer- 
tain operators to ply their buses upon 
certain routes they acquire a kind of 
proprietary right in the transport busi- 
ness on the route or routes in question; 
and when their right is encroached upon 
because other operators are inducted on 
the route, it stands to reason that the 
persons affected must be given an oppor= 
tunity of being heard in the matter. One 
has, therefore, to keep in ` mind these 
considerations in construing the -provi- 
sions of S. 68-G (2) of the Act itself.” 

(Underlining is mine), 

11. From the aforesaid three deci- 
sions of this Court, it is abundantly clear 
that the person whose interest is affect- 


ed can agitate the grant of a temporary. 


permit in revision under S. 64-A of the 


Act provided the conditions .laid down: 
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therin are satisfied. Under S. 64-A the; 
S.T.A.T. has been empowered to revise; 
the order of State Transport Authority’ 
or R.T.A. suo motu or on an applicatio: 
made to it. The person whose interest is 
affected can, in my opinion, make an a 
plication for revision of an order of Sta 
Transport Authority or R.T.A, on th 
ground that it is improper or illegal. 
Non-petitioner No. 3 Smt. Darshan Devi 
was affected by the grant of temporary 
permit to the petitioner and, therefore, 
she could file revision under S. 64-A of 
the Act, 


12. It was next submitted by the 
learned counsel for the petitioner that 
the S.T.A.T. has committed a serious 
illegality when it declined to decide the 
question of validity of the permit in the 
revision filed by non-petitioner No. 3 
before it. According to the learned coun- 
sel the route of the non-petitioner is an 
inter-Statal route, which was varied by 
the R.T.A., Bikaner alone and, thus, the 
varied route is cantrary to the terms of 
the inter-Statal agreement and so the 
permit of non-petitioner No, 3 has be- 
come invalid. In the revision of non- 
petitioner No. 3 under S, 64-A of the Act, 
the question for determination was whe- 
ther the permit granted to the petitioner 
was valid or not. In Shakuntala Devi v. 
T. A. Tribunal, AIR 1971 Raj 226, this 
Court has observed as under: 

“The grant of permit in such a case 
would no doubt be illegal as being 
against the provisions of the Motor Vehi- 
cles Act but it would not be null and 
void. The Regional Transport Authority 
has jurisdiction to grant a permit. It is 
expected that it will grant it in accord- 
ance with the provisions of the Motor 
Vehicles Act. But, if it grants it in defi- 
ance of the provisions of the Act, it acts 
with material irregularity in the exer- 
cise of its jurisdiction but not without 
jurisdiction. The permit so granted is not 
void but only voidable,” 
Shakuntaladevi’s case was distinguished 
in Ram Singh v. Regional Transport Au~ 
thority, Jodhpur (Civil Writ Petition No. 


497 of 1970 decided on May 20, 1970) 
(Raj) and it was observed therein: 
“However, where the Regional Trans- 


port Authority is found to have acted 
wholly without jurisdiction then I should 
think it is open to this court to entertain 
a writ petition against the Regional 
Transport Authority’s order even if tha 
petitioner has not approached the appel- 


late authority provided under the Act.” 
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In Sarajudeen v, S.T.A.T, (Civil Writ 
Petn. No. 2002 of 1976, decided on Janu- 
ary 28, 1976) (Raj) a contention was rais~ 
ed that the permit which was granted 
without jurisdiction, was void and non 
est in law, and, therefore, it is not neces- 
sary to get it set aside. It may be perti- 
nent to excerpt the relevant portion: 


“It was, however, canvassed by Mr, 
R. R. Vyas before me that the order of 
the Regional Transport Authority being 
wholly without jurisdiction is void and 
non est in law and therefore such order 
should not be allowed to come in the 
way of the petitioner. The argumenf 
though apparently plausible, if scruti- 
nised, has no real merit in it. It is one 
thing that the order may be void but if 
is another thing whether the S.T.A.T. or 
the Tribunal could ignore it without 
getting it declared void by a judicial 
pronouncement. The order may be void 
but it has to be declared void by a com- 
petent authority i e., by a judicial Court. 
Until it is done neither the party nor 
the S.T.A.T. could ignore it. I, therefore, 
do not find force in this contention also.” 
The permit granted to non-petitioner 
No. 3 even if it be against the provisions 
of the Act, will hold good until it is set 
aside by a competent authority, 


13. In the revision, against the grant 
of temporary permit to the petitioner, 
the question of validity of the permit 
granted to the non-petitioner No, 3 could 
not have been gone into, 


14. Learned counsel for the non-peti- 
‘tioner No. 3 argued that the permit 
granted to non-petitioner No. 3 is valid 
as diversion was rightly permitted. It is 
mot necessary to go into this question in 
this writ petition, Suffice it to say that 
the question of validity of the permit 
granted to non-petitioner No. 3 could 
mot be decided in the revision preferred 
by her against the. resolution of the 
R.T.A. (Ann. P-3), by which a temporary 
permit was granted to the petitioner, 
There is neither any illegality nor any 
error apparent on the face of record, so 
far as the order (Ann. P-5) of the S.T.~ 
A.T. is concerned. 


15. Learned counsel for the non-peti- 
tioner No. 3 contended that provisions of 
Art. 226 of the Constitution should not 
be invoked in this case, for, there is no 
allegation of the substantial failure of 
justice, It may be stated that in para 17 
of the writ petition, the petitioner has 
stated that the order of the S.T.A.T. has 
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adversely affected the legal as well as 
proprietary rights of the petitioner, I 
have already held that the impugned 
order (Ann. P-5) of the S.T.A.T, does not 
suffer from any error apparent on the 
record and that there is no illegality in 
it, It is, therefore, not necessary for 
me to examine this argument. 
16. No other point was argued by any 
of the counsel for the parties, 
17. The result is that the writ petition 
fails and it is, accordingly, dismissed. 
Petition dismissed, 
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Hamir Singh, Appellant v, 
Shankar, Respondent. 

Ex. First Appeal No. 5 of 1970, DJ- 
21-9-1979.* 

(A) Civil P. C. (1908), Ss. 37, 38 and 
39 — Decree granted by District Judge, 
Jaipur — Transfer of jurisdiction of 
Court — Execution application filed in 
Court to which local area was transfer- 
red — Executing Court held could enter- 
tain execution application without an 
order of transfer. 


If after a Court has passed a decree 
the local area, in which the property is 
situated, is transferred to a different 
court, it is open to the decree-holder to 
apply for execution of the decree in the 
latter court, to which the local area has 
been transferred and the court can di- 
rectly entertain an application for ex- 
ecution without an order of transfer by 
the court which had in fact passed the 
decree. The transfer of a local area from 
where the decree originated ‘in territo- 
rial jurisdiction of any other court would 
automatically give jurisdiction to the 
court to which that area has been trans- 
ferred without any necessity of obtain- 
ing an order of transfer of the decree. 

(Paras 8, 9) 

In the instant case, the local area 
which was earlier in the jurisdiction of 
the District Court, Jaipur and which was 
the only court for the whole State of 
Jaipur before 1947 and at the time of 
the passing of the decree stood transfer- 
red to District Judge of Sawai Jaipur 
and Gangapur by notification dated 11-2- 
PEE AT S E RRR CE 


"Against order of Mangilal Jain, Dist. J., 
Jaipur, D/- 29-10-1968. 
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47. and later on it was with the District 
Court, Jaipur district, in whose court the 
decree was being executed, 


Held that it could not be said that 
there was absence of jurisdiction or that 
the District Judge, Jaipur District was 
some other Court than the District Judge, 
Jaipur, who gave the decree. The same 
court which granted the decree was ex- 
ecuting the decree although at that time 
it was called as District Court, Jaipur 
only and at the time of execution it was 
called as District Court, Jaipur District, 
The decree was therefore being execut- 
ed in a proper court and there was no 
necessity of obtaining transfer certifi- 
cate. AIR 1956 SC 87, AIR 1969 Guj 141 
and AIR 1962 Punj 394, Followed. 

(Paras 6, 10) 


(B) Rajasthan Court of Wards Act (28 
of 1951), Ss. 17, 18 and 19 — Execution 
application against Collector as manager 
of Court of Wards — Objection as to ab- 
sence of notifying the claim to Collector 
if not raised in execution application fil- 
ed in the past must be deemed to have 
heen waived. (C. P. C. (1908), S. 11). 

(Paras 13, 17) 


Cases Referred: Chronological Parag 


(1970) 1 SCC 613: ATR 1971 SC 2355 

14, 15 

AIR 1969 Guj 141 7 

AIR 1962 Punj 394 (FB) 8 

AIR 1956 SC 87 7, 10 
ILR (1956) Bom 827: AIR 1957 Bom 94 

15 

AIR 1931 Cal 312 8 


(1929) ILR 56 Cal 723: AIR 1928 Cal 777 

(FB) 15 
(1908) ILR 35 Cal 974 3 
(1901) ILR 28 Cal 238 8 
(1881) ILR 6 Cal 513 8 


Dalip Singh, for Appellant; P, N. Datt, 
for Respondent, 


JUDGMENT:— In this appeal, the 
principal questions raised by Mr. Dalip 
Singh, appearing for the appellant judg- 
ment-debtor are twofold as under:— 


1. that without obtaining a certificate 
of transfer, the execution application 
was filed in the court of the District 
Judge, Jaipur District, Jaipur and since 
the decree was not passed by that court, 
it could not have been executed by the 
said court, 


2. that the certificate required under 
the Court of Wards Act was not filed 
and therefore the decree could not have 
been executed, 
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2. It would be necessary to mention 
facts in order to appreciate the above 
points. 

3. Bhawani Shankar filed an execu~ 


tion application against the Collector, 
Jaipur as manager of Court of Wards 
and Nahar Singh, Ganga Singh and 


Hamir Singh for the recovery of Rupees 
25,813/8/6 under a decree dated June 9, 
1939 granted by the District Judge, Jai- 
pur (Mahakma Appeal). This execution 
application was filed on April 17, 
1961. Earlier to it the execution was dis- 
missed on 25th February, 1956. Many ob- 
jections were raised in this execution 
application by the judgment-debtors, 
out of which the objection contained in 
issues Nos. 2, 5 and 6 were pressed. Issues 
Nos, 2, 5 and 6 read as under:— 

2. Whether the execution petition is 
barred by limitation? 

5. Whether execution applications pre- 
viously filed by the decree-holder were 
presented in courts having no ‘jurisdic~ 
tion and what will be its effect? 

6. Whether the execution petition is 
not maintainable without obtaining the 
certificate of the Court of Wards, re- 
garding the amount of the decree? 

4. In relation to issues Nos. 2 and 5, 
which are connected and correlated, it 
will have to be considered whether on 
account of the absence of obtaining 
transfer certificate, the District Judge, 
Jaipur District, Jaipur is incompetent to 
execute this decree. 

5. It may be noted that District 
Judge, Jaipur was the District Judge for 
the whole State of Jaipur earlier to 1947. 
By notification dated ilth February, 1947 
the jurisdiction of the District Judge of 
Jaipur was redistributed into three dis- 
tricts, namely, District Judge, Jaipur City 
one for District of Sawai Jaipur and 
Gangapur and the third for district 
Jhunjhunu. Now the court of District 
Judge, Jaipur District, Jaipur is for Dis- 
trict of Jaipur excluding the city of Jai- 
pur. It would be thus seen that the Dis- 
trict Judge, Jaipur District is now hav- 
ing the same jurisdiction which was ear- 
lier with District Judge, District of Sawai 
Jaipur and Gangapur and which was 
first with District Court of Jaipur alone. 
Thus the District Judge, Jaipur District, 
has acquired the same jurisdiction which 
was with the court granting the decree 
in the present case on account of trans- 


fer of jurisdiction from time to time 
as mentioned above, 
- 6. In the instant case, it cannot be 


said that there is absence of jurisdic- 


136 Raj. 


tion and the District Judge, Jaipur Dis- 
trict is some other Court than the Dis- 
trict Judge, Jaipur, who gave the de- 
cree in the present case. On a historical 
survey of the development of the courts 
and their territorial distribution, it is 
obvious that the same court which grant- 
ed the decree is executing the decree 
although at that time it was called as 
District Court, Jaipur only and now it 
is called as District Court, Jaipur Dis- 
trict. That being so, the entire contro- 
versy appears to be not of any sub= 
stance. 


7. In Merla Ramanna v. Nallaparaju 
AIR 1956 SC 87, the Hon’ble Supreme 
Court has held that the court to whose 
jurisdiction the subject-matter of the 
decree is transferred acquires inherent 
jurisdiction over the same by reason of 
such transfer, and if it entertains an 
execution application with reference 
thereto, it would at the worst be an irre- 
gular assumption of jurisdiction and not 
a total absence of it and if objection to 
it is not taken at the earliest opportu- 
nity, it must be deemed to have been 
waived, and cannot be raised at any 
later stage of the proceedings. In Shah 
Shivlal Bhogilal v. Shah Vadilal Dip- 
chand, AIR 1969 Guj 141, the question 
whether on account of a transfer of ter- 
Titorial jurisdiction from Court A to 
Court B the decree passed by court A 
can be executed by court B, was consi- 
dered, It was held as under:— 


‘Tf, after a court has passed a decree, 
the local jurisdiction in respect of the 
subject-matter of the suit is transferred 
by an order of the Government to some 
other court, the application for execu- 
tion of the decree may be made either 
to the court which passed the decree or 
to the court to which the local jurisdic« 
tion has been transferred.” 


8. It is settled law that the court 
which actually passed the decree does 
not lose its jurisdiction to execute it, by 
reason of the subject-matter thereof be- 
ing transferred subsequently to the jur- 
isdiction of another Court. However, 
having regard to the object and purpose 
of Sections 37 ta 39 and construing Sec- 
tions 37 and 38 according to the language 
used therein, the section empowers the 
decree-holder to file an execution appli~ 
cation either to the court that actually 
passed the decree or to the court that 
can effectively execute it and in the 

‘ later case, it is not necessary to comply 
with the provisions of Section 39 of the 
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Code, The Court to whose jurisdiction 
the subject-matter of the decree is trans- 
ferred acquires inherent jurisdiction 
over the same by reason of transfer and, 
if it entertains the application with refer- 
ence thereto, it would be the proper 
exercise of ‘its jurisdiction, In Mehar 
Singh v. Kasturi Ram, AIR 1962 Punj 
394, the Full Bench of Punjab High 
Court had an occasion to consider this 
question. The opinion of the Full Bench 
as expressed, to be found at p. 397, of 
the report, is: i 


“Sections 37 and 38 when construed 
according to the language used therein 
empower the decree-holder to file an 
execution application either to the Court 
that actually passed the decree or to 
the Court that can effectively execute 
it and in the latter case it is not neces= 
sary to comply with the provisions of 
Section 39 of the Code, 


I would here refer to the decision of 
a Division Bench of the Calcutta High 
Court in (1901) ILR 28 Cal 238, wherein 
the learned Judge had an occasion to 
consider the provisions of Section 649 
of the Civil Procedure Code (Act XIV of 
1882), which corresponds to Section 37 
of the Code of Civil Procedure, 1908, 
which governs the present case, The Cal- 
cutta decision has taken the view that 
the provisions of Section 649 of the Civil 
Procedure Code are permissive and thaf 
if, after a court has passed a decree, the 
focal jurisdiction in respect of the sub= 
fect-matter of the suit is transferred by 
an order of the Local Government to 
some other court, the application for 
execution of the decree may be made 
either to the court which passed the de- 
cree or to the court to which the local 
jurisdiction has been transferred, ‘The 
view taken by the Full Bench of the 
Punjab High Court is in consonance with 
the view expressed in this Calcutta 
case, as well as with the views expres- 
sed in (1881) ILR 6 Cal 513, (1908) ILR 
35 Cal 974 and AIR 1931 Cal 312. I am 
in respectful agreement with this Pun: 
jab and Caicutta view.” 


“It is settled law that the court which 
passed the decree does not lose its juris- 
diction to execute it, by reason of the 
subject-matter thereof being transferred 
subsequently to the jurisdiction of ` an= 
other court. However, having regard to 
the object and purpose of Sections 37 to 
39, and construing Sections 37 and 38 
according to the language used therein, 
in my opinion, the sections empower the 
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decree-holder to file an execution appli- 
cation either to the court that actually 
passed the decree or to the court that 
can effectively execute it and in the lat- 
ter case it is not necessary to comply 
with the provisions of Section 39 of the 
Act. The court to whose jurisdiction the 
subject-matter of the decree is transfer- 
red acquires inherent jurisdiction over 
the same by reason of transfer and, in 
my opinion, if it entertains the applica- 
tion with reference thereto, it would be 
the proper exercise of its jurisdiction.” 
Thus the Punjab High Court was of the 
view that after a decree for possession 
of property and mesne profits has been 
passed, the local area, in which the pro- 
perty is situated, is transferred to a dif- 
ferent court, it is open to the decree- 
holder to apply for execution of the de= 


cree in the latter court, to which the - 


local area has been transferred and the 
court can directly entertain an applica- 
tion for execution without an order of 
transfer by the court which had in fact, 
passed the decree, 


9. In my view, the above authorities 
clearly support the case of the decree- 
holder and the view taken by the lower 
court is perfectly justified and in conso< 
nance with law laid down by the Hon’ble 
Supreme Court and the various. High 
Courts, The transfer of a local area from 
where the decree originated in territo- 
rial jurisdiction of any other court would 
automatically give jurisdiction to the 
court to which that area has been trans- 
ferred without any necessity of obtaining 
an order of transfer of the decree. 

10. In the instant case, there is no 
dispute that the local area which was 
earlier in the jurisdiction of the District 
Court, Jaipur and which was the only 
court for the whole State of Jaipur be- 
fore 1947 and at the time of the passing 
of the decree stood transferred to Dis- 
trict Judge of Sawai Jaipur and Ganga- 
pur by notification dated 11-2-47 and 
later on it is now with the District Court, 
Jaipur district, in whose court the de- 
cree is being executed. I am, therefore, 
in agreement with the reasons given by 
the lower court in relation to issues Nos. 
2 and 5 mentioned above. Since the de- 
cree is being executed in a proper court 
throughout, the question that the execu- 
tion is time barred, do not arise. 

It may also be mentioned that the 
argument relied upon by the lower court 
that the execution applications have been 
filed in the past and remained pending 
from time to time and no such objection 
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was raised at that time, is also not with- 
out force. Even if it cannot be termed 
as res judicata as argued by Mr. Dalip 
Singh it would certainly amount to 
waiver as held by the Hon’ble Suprema 
Court in the above case Merla Ramanna, 

The objection which was covered by 
issue No. 6 in the lower court relates 
to the non-compliance of the provisions 
of Rajasthan Court of Wards Act. It is 
not in dispute that since 1952 after the 
death of Narain Singh, the estate of 
Narain Singh, the original judgment- 
debtor is under Court of Wards. It is 
submitted that the claim was not noti- 
fied to the Court of Wards Department 
under the relevant Sections 17, 18 and 
19 of the Rajasthan Court of Wards Act 
and therefore the decree cannot be ex~ 
ecuted. 


11. The lower court has taken the 
view that the Collector was Incharge of 
the Court of Wards and though execu- 
tion application was filed earlier, no such 
objection was taken, the judgment-deb< 
tor is barred by the principles of con- 
structive res judicata to raise this ob- 
jection. Mr. Dalip Singh, learned coun- 
sel for the appellant on the contrary 
argued that the judgment-debtors were 
minors at that time and as they have 
now become major, they cannot be pre- 
vented from raising this objection, 


12. Mr. Datt, appearing for the de=- 
cree-holder supports the judgment of 
the lower court on this issue No. 6 and 
submits that even if it is held that the 
Collector acted in the capacity of the 
guardian, then also the act of the guard- 
ian can be challenged on the ground of 
fraud or severe charges only, 


13. In my opinion submission of Mr 
Datt must succeed. The filing of the cer- 
tificate under the various provisions of 
the Court of Wards Act is a notice to 
the Collector. In the present case the Col- 
lector had filed objections in the execu- 
tion proceedings after attachment and 
has not raised the bar of Sections 17 to 
21 of the Court of Wards Act. Since he 
raised objections against the attachment, 
he was well aware of the decree and its 
incidence. There is no dispute that ab- 
sence of notifying the claim to the Col- 
lector can always be waived as it is ana- 
logous to a notice under Section 80, 
C.P.C. Moreover, I have been unable to 
appreciate that any prejudice has peen 
caused to the judgment-debtor by the 
so-called technical non-compliance abouf 
the provisions of the Court of Wards Act, 
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After all, the Collector as well as the 
other judgment-debtors are well alive 
to the decree and it has not been shown 
to me that situation would have been 
changed if such compliance would have 
been made. Mr. Datt has brought to my 
notice that during the execution pro- 
ceedings, before the above objections 
have been raised by the present judg- 
ment-debtors, an amount of Rs. 3,642 
has also been realised and that also 
shows that the judgment-debtors includ- 
ing the Collector, who was incharge of 
the Court of Wards was well aware of 
the decree and its incidence and impli- 
cations. 


14. Mr, Dalip Singh relied upon the 
fudgment of Hon’ble Supreme Court in 
‘Mathura Prasad Bajoo Jaiswal v, Dossi= 
bai N. B. Jeejeebhoy, (1970) 1 SCC 613: 
(AIR 1971 SC 2355) in support of his 
submission that principle of constructive 
„Tes judicata cannot be applied when a 
pure question of law regarding the juris- 
diction is agitated. 

15. It is important to note that in 
Mathura Prasad’s case on account of 
change in interpretation of law by the 
High Court, it was held that the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 did not apply to 
open land let for constructing buildings, 
In view of the earlier law a suit for de- 
termination of standard rent was dismis- 
sed, on the ground that the Act is not 
applicable to open land let for construc- 
tion of building and this order was con- 
firmed in revision. When the law was 
altered by another interpretation of the 
Bombay High Court in ILR (1956) Bom 
827; (AIR 1957 Bom 94), the appellant 
in that case filed a fresh petition of de- 
termination of the standard rent. It was 
objected to on the ground that in the 
earlier judgment between the parties it 
was decided that the Act is not appli- 
cable to the present premises and since 
the judgment was between the same par- 
ties with regard to the same land, it 
was argued that the principles of res 
judicata should apply. Repelling this 
argument, the Hon’ble Supreme Court 
held that: the previous decision on the 


matters in issue alone is res judicata and- 


the reasons for decision are not res judi- 
cata. It was also held that a pure ques- 
tion of law unrelated to facts which 
give rise to a right, cannot be deemed to 
be a matter in issue. The 3rd, 4th and 
5th prepositions laid down in that case 
are very important and they are as 
under: — 
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(iii) “A decision on an issue of law will 
be a res judicata in a subsequent pro- 
ceeding between the same parties, if the 
cause of action of the subsequent pro- 
ceeding be the same as in the previous 
proceeding, but not when the cause of 
action is different, nor when the law has 
since the earlier decision been altered by 
a competent authority, nor when the 
decision relates to the jurisdiction of the 
court to try the earlier proceeding, nor 
when the earlier decision declared valid 
a transaction which is prohibited by law, 


(iv) Where the law is altered since the 
earlier decision, the earlier decision will 
not operate as res judicata between the 
same parties Tarini Charan Bhattachar- 
jee’s case, (1929) ILR 56 Cal 723, It is 
obvious that the matter in issue in a 
subsequent proceeding is not the same 
as in the previous proceeding, because 
the law interpreted is different, 

A question of jurisdiction of the court, 
or of procedure, or a pure question of 
law unrelated to the right of the parties 
to a previous suit, is not res judicata in 
the subsequent suit, 

(v) A decision relating to the jurisdic- 
tion of a court cannot be deemed to have . 
been finally determined by an erroneous 
decision of the court, If by an erroneous 
interpretation of the statute the court 
holds that it has no -jurisdiction, the 
question would not, in our judgment, 
operate as res judicata. Similarly by an 
erroneous decision if the court assumes 
jurisdiction which it does not possess un- 
der the statute, the question cannot op- 
erate as res judicata between the same 
parties, whether the cause of action in 
the subsequent litigation is the same or 
otherwise, 


16. In the fifth preposition the Hon’ble 
Supreme Court has held that if by an 
erroneous interpretation of the statute 
the court holds that it has no jurisdic- 
tion, the question would not, in our judg- 
ment, operate as res judicata. Similarly 
by an erroneous decision if the court 
assumes jurisdiction which it does not 
possess under the statute, the question 
cannot operate as res judicata ‘between 
the same parties, whether the cause of 
action is the same or otherwise. 


47. So far as the question of applying 
the above principles to the facts of the 
present case is concerned, I am of the 
opinion that so far as notifying the 
claim to the Court of Wards Department 
or the Collector or obtaining of certifi- 
cate in relation thereto is concerned, 
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these are not matters of jurisdiction but 
they are only certain formalities for giv- 
ing notice to the Collector and for the 
purpose of providing proper opportunity 
of detailed facts etc. about the claim or 
decree. That being so, the above princi- 
ples laid down by their Lordships of the 
Supreme Court cannot be applied in res- 
pect to it. On account of the above find- 
ing of mine, it is further obvious that 
the principles of constructive res judi« 
cata or waiver can be applied in relation 
to the objection of the absence of notify- 
ing the claim to the Collector, who was 
incharge of the Court of Wards. More- 
over I have already come to the conclu- 
sion that no prejudice has been caused 
to the judgment-debtors on account of 
the absence of notifying the claim to the 
Collector, who was very well aware of 
it and filed objections and contested it. 


18. Since no fraud has been alleged 
or proved, the other judgment-debtors 
are also bound by the omission or com- 
mission of the Collector, who was in- 
charge of the Court of Wards Depart- 
ment under whom the estate of the de- 
ceased judgment-debtors was being ad- 
ministered. 


19. In relation to the question of ter- 
titorial jurisdiction, the above judgment 
of the Hon’ble Supreme Court certainly 
can have relevancy and some bearing. 
But as I have taken the view that the 
local area which was in the territorial 
jurisdiction of Ditsrict Judge, Jaipur, 
who alone was the District Court for the 
whole of the Jaipur State earlier to 1947, 
has now been transferred to the court 
of the District Judge; Jaipur District and 
therefore the District Judge, Jaipur Dis- 
trict has got inherent territorial juris- 
diction to execute the decrees which were 
passed by the earlier court, who have 
jurisdiction over this area. 


20. In this view of the matter, since 
there is no error of jurisdiction and the 
requirement of obtaining an order of 
transfer is not necessary the additional 
ground given by the lower court that the 
objection was also barred by the princi~ 
ples of res judicata is supplementary 
only. Here again, the present one is not 
a case where the present executing court 
has ceased to have jurisdiction on ac- 
count of alteration and interpretation of 
the law as happened in the case before 
the Hon'ble Supreme Court though in 
the other way. That being so, it is obvi- 
ous that the principles of law laid down 
by the Hon’ble Supreme Court in the 
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above case, cannot be applied to the pre- 


sent case because of the distinction be- 
tween the facts which are very material, 


21. In the result, the appeal fails and 
is hereby dismissed. However, in the cir- 
cumstances of the case, the parties will 
bear their own costs of this Court. 


Appeal dismissed, 
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Chandanmal, Appellant v, Rawatmal, 
Respondent. 


i Second Appeal No, 44 of 1968, D/- 6-8- 
1979. 


(A) Civil P. C. (1908), Ss. 107 and 100 
and O. 41, Rr. 25, 27 (1) (aa)—High Court 
remanding case to lower appellate Court 
— Duty of appellate Court indicated — 
Remand order directing Appellate Court 
to give opportunity to plaintiff to cross- 
examine defendant’s witness and dispose 
of appeal afresh — Appellate Court can- 
not go beyond direction — Permitting 
parties to adduce expert evidence even 
by consent held was without jurisdiction 
and contrary to direction. 


When a case is remanded by the High 
Court to the lower appellate Court, it is 
the imperative duty of the appellate 
Court to implicitly give effect to the di- 
rection given in the remand order. It has 
no jurisdiction to go beyond the direc- 
tions, Refusal to carry out the directions 
amounts to denial of justice. The posi- 
tion would be different when the appel- 
late court after the remand order is 
faced with a situation requiring to act 
under O. 41, R. 27 (1) (aa) or when a sub- 
sequent event takes place requiring the 
Court to take notice of it or there is any 
other supervening factor whereby the 
course of action is controlled like change 
in law whereby it may not be possible 
to abide by the direction in the remand 
order. Where the High Court remanced 
the case to the first appellate Court with 
the direction that it should allow the 
plaintiff an opportunity to cross-exam‘ne 
the witness of the defendant and then 
dispose of the appeal afresh according 
to law, it was held that it was beycnd 
the jurisdiction of the appellate Court 
to allow the parties to adduce further 
expert evidence on the question of gen- 
uineness of the receipt alleged to have 
been executed by the plaintiff. Record- 
ing of evidence of experts would con- 
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flict with the direction in the remand 
order and such course of action was not 
permissible even with the consent of the 
parties, The parties however could agree 
when their agreement did not run con- 
trary to the direction given by the super- 
ior Court. (Case law discussed). 
(Paras 11, 15, 16) 
(B) Civil P. C. (1908), Ss. 100-101 — 
Trial Court recording finding of fact that 
Rs. 2,400 were paid by defendant to 
plaintiff and receipt executed by plain- 
tiff evidencing paymént was genuine ~ 
Appellate Court reversing finding — Its 
finding not based on proper appraisal of 
evidence but based on conjectures and 
misreading of evidence — High Court 
will interfere in second appeal. (Case 
law discussed). (Paras 24, 26) 


Cases Referred: Chronological Paras 


AIR 1979 Kant 40 15 
AIR 1972 All 360: 1972 All LJ 315 5 

10, 1 
AIR 1972 Andh Pra 250 9 


AIR 1969 Raj 219: 1969 Cri LJ 1002 23 
1964 Raj LW 7 22 


AIR 1961 SC 182 15 
1960 Raj LW 595 21 
ILR (1953) 3 Raj 988 9, 13 
AIR 1951 SC 120: 1951 All LJ 1 20 


H. M. Parekh, for Appellant; 
Raj Singhvi, for Respondent. 


JUDGMENT:— This is a defendant’s 
appeal against the judgment and prelimi- 
nary decree passed by the District Judge, 
Balotra, Shri B. C. Ojha on 30-9-67 modi- 
fying the preliminary decree passed by 
Shri R. L. Gupta, Civil Judge, Balotra 
on 30-1-67 in Civil Suit No. 146/1956 for 
the sale of the mortgage property. The 
Civil Judge passed the preliminary de- 
cree for Rs. 400 as principal amount and 
Rs. 262 on account of interest, in all for 
Rs. 662, whereas the learned District 
Judge disbelieving the plea of payment 
of Rs. 2,100 towards principal and Ru- 
pees 350 towards interest, decreed the 
plaintiff's suit in toto for a sum of Ru- 
pees 2,500 as principal amount and Ru- 
pees 800 as interest, total Rs. 3,300. 

2. The case has a chequered career 
or history. In order to appreciate the 
points of controversy arising in this ap- 
peal, it would be necessary to state a 
few facts in chronological order. 

3. The plaintiff Rawatmal instituted a 
suit for sale of the mortgage property 
in the Court of Civil Judge, Balotra on 
29-5-56 alleging that the defendant Chan- 
danmal mortgaged his -house described 
in-para 1 of the plaint on Kartik Sudi 14, 
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Samvat 2006, corresponding to 23-11-50 
for a sum of Rs. 2,500 with interest @ 
9% per annum, The defendant execut- 
ed a rent note in favour of the plaintiff 
and under the terms of mortgage deed, 
the mortgage amount was to be paid by 
22-11-53. The defendant did not pay the 
mortgage amount as also interest after 
Baisakh Sudi 14, Samvat 2009. The plain- 
tiff claimed a sum of Rs. 2,500 as princi- 
pal amount and Rs. 800 as interest and 
prayed for a preliminary decree for the 
sale of the mortgage property. 

4. The defendant admitted the execu- 
tion of the mortgage deed. His main de=- 
fence was that on Posh Sudi 13, Samvat 
2012 corresponding to 25-1-56, he paid a 
sum of Rs. 300 towards interest and a 
sum of Rs. 2,100 towards principal to 
the plaintiff at Balotra and obtained a 
receipt Ex. A-1 for Rs, 2,400 and he also 
pleaded that a sum of Rs. 50 was paid 
at the instance of the plaintiff on 24-6-54 
to Shri Narsingh Raj Bhansali, Advo- 
cate. 

5. In the rejoinder, the plaintiff deni- 
ed having received a sum of Rs. 2,400 
and he also denied the execution of the 
receipt Ex. A-1. He alleged that on this 
date, he was not at Balotra, For a sum 
of Rs. 50, he stated that he did not au- 
thorise the defendant to pay that 
amount to Shri N. R. Bhansali, . 

6. The trial court framed the neces~ 
sary issues and recorded the evidence 
of both the parties. The defendant 
examined D. W, 1 Ghewarchand, attesting 
witness to Ex. A-1, D.W. 2 Kanmal, a 
witness in whose presence Ex. A-1 is 
said to have been executed, D. W. 3 Na- 
raindas as an identifier of the writing of, 
the plaintiff Rawatmal, D.W. 4 N. R. 
Bhansali, Advocate and D. W. 5 Chandan~ 
mal defendant. 

7. In rebuttal, the plaintiff Rawatmal 
examined himself as P. W. 1 and produc- 
ed Ranmal P.W. 2, Ghisulal P.W. 3, 
Lachiram P.W. 4, Rughnathmal P. W. 5 
and Bhimraj P. W. 6. Shri L. N. Purohit, 
the then Civil Judge after hearing the 
arguments, decreed the plaintiff's suit 
for a sum of Rs. 400 as principal amount 
and Rs. 262 as interest and passed a pre- 
liminary decree for this sum on 22-7-58. 
The plaintiff went in appeal before the 
District Judge, Shri Gopalmal Mehta, 
District Judge, ‘Balotra, (as he then was) 
dismissed the appeal and affirmed the 
judgment: & decree of the Civil Judge 
on 2-2-59. The plaintiff then preferred a 
second appeal. In second appeal, the case 
was remanded to the - learned: District 
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Judge, Balotra:in the following terms 
on 4-12-64: 

“Accordingly, I allow the appeal, set 
aside the judgment of the learned Dis- 
trict Judge of Balotra dated February 2, 
1959 and send the case back to the learn- 
ed District Judge with the direction that 
he should allow the plaintiff an oppor- 
tunity to cross-examine Ghewarchand 
D.W. 1 and then to dispose of the ap- 
peal afresh according to the law. It may 
be made clear that there will be no oc« 
casion for the recording of any further 
evidence by way of rebuttal because 
Ghewarchand’s statement was already 
on the record before the plaintiff was 
called upon to lead his evidence, The 
costs of this appeal shall abide the final 
result. The parties are directed to ap- 
pear in the court of the learned District 
. Judge, Balotra on January 15, 1965.” 
After remand of the case to the District 
Judge, the plaintiff cross-examined the 
defendant’s witness D.W. 1, Ghewar- 
chand on 9-3-65. During the course of 
arguments of appeal on 24-4-65, counsel 
for the parties made a request to the 
court that they may be allowed to 
examine a handwriting expert and they 
also submitted a joint application in 
which it was stated that the opinion of 
expert may be called in respect to the 
receipt Ex. A-1 and in case the report 
of the expert goes against the plaintiff, 
the plaintiff will withdraw his appeal 
and in case, the report of the expert 
comes in favour of the plaintiff, the 
plaintiff will produce the expert at his 
expense for cross-examination by the 
defendant-respondent. The learned Dis- 
trict Judge on this application sent the 
disputed receipt Ex. A-1 and specimen 
and admitted writing to the expert 
Dewan K. S. Puri for his opinion. The 
report of the expert was favourable to 
the plaintiff. So, the defendant expressed 
that he may also be allowed to obtain 
the opinion of another expert. The photo 
prints were sent by the defendant to his 
expert Shri H. L. Bhadhwar. The report 
of Bhadhwar was also received, which 
was in favour of the defendant. The par- 
ties wanted to examine both the ex- 
perts. The learned District Judge on 
14-7-66, instead of recording the state- 
ments of both the experts, remanded 
the case after setting aside the judg- 
ment and decree of the learned Civil 
Judge with a direction that the Civil 
Judge after recording the statements of 
the experts, shall give fresh judgment, 
After remand of the..case by the Dis- 


Rawatmal Raj, 141 
trict Judge, Balotra, the learned Civil 
Judge, Balotra recorded the statements 
of the experts and after hearing both 


the parties, passed a preliminary decree 
on 30-1-67 for the same amount as was 
passed earlier on 22-7-58. The plaintiff 
then preferred an appeal. The learned 
District Judge, Balotra Shri B. C. Ojha, 
accepted the plaintiffs appeal on 30-9-67 
and decreed the plaintiff’s suit in toto, 
reversing the finding regarding pay- 
ment of Rs. 2,400 and Rs. 50. Dissatisfied 
with the judgment and decree of tha 
learned District Judge, the defendant 
Chandanmal has preferred this appeal. 

8 I have heard Shri H. N. Parekh, 
learned counsel for the defendant-appel- 
lant and Shri Gopal Raj Singhvi for the 
plaintiff-respondent. 

§. Shri Parekh first of all contended 
that the entire proceedings after record- 
ing of cross-examination of D.W, 1 
Ghewarchand are void and without jur- 
isdiction as the same are contrary to the 
terms of the remand order of this Cour: 
The order of remand by this Court was 
peremptory in nature and the District 
Judge could not go beyond the direction 
given by this Court. It was wrong on 
his part to have allowed the parties to 
bring on record the reports of the hand= 
writing experts and to get them examin- 
ed. The parties by their consent could 
not confer jurisdiction on the District 
Judge for taking on record any material 
in disregard of the direction given by 
this Court. Shri Parekh in support of 
his contention placed reliance on a Bench 
decision of this Court in Roop Kishore 
v. Jug Raj (ILR (1953) 3 Raj 988) and a 
Bench decision of Andhra Pradesh High 
Court in Balaswaraswami Varu v. Mal- 
lidi Dorayya (AIR 1972 Andh Pra 250). 

10. Shri G. R. Singhvi, learned coun- 
sel for the plaintiff-respondent, on the 
other hand, submitted that on the date 
of the examination of D.W. 1 Ghewar- 
chand, the plaintiff and his counsel were 
not present and so the statement of 
Ghewarchand was recorded by the trial 
court in the absence of the plaintiff and 
his counsel and the court itself cross- 
examined the witness. When the plain- 
tiff raised this contention in second ap- 
peal, this Court accepted the contention 
and remanded the case back to the 
learned District Judge for disposal of 
the appeal afresh according to law after 
setting aside the judgment of the Dis- 
trict Judge dated 2-2-59 and a direction 
was given that the District Judge shall 
allow the plaintiff an opportunity to 
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cross-examine Ghewarchand D.W. 1. 
The parties after cross-examination of 
the witness, submitted a joint applica- 
tion, in which the parties agreed that 
the receipt Ex. A-1 may be sent for 
opinion of the handwriting expert and 
in case the opinion goes against the 
plaintiff, the plaintiff will withdraw his 
appeal else he will submit the expert 
for cross-examination. It was in pursu- 
ance of this agreement of the parties 
that the disputed receipt Ex. A-1 was 
sent for the opinion of the expert. When 
the appeal was sent for fresh disposal 
according to law and when parties con- 
sented to a particular course of action 
by agreement, it was within the com- 
petence of the learned District Judge to 
have acted accordingly and the District 
Judge was possessed of all the powers 
as a court of appeal. Shri Singhvi urged 
that by the remand order of this Court, 
future course of proceedings were not 
in any way restricted- and the court 
could act according to the exigencies of 
the case or in accordance with the situa- 
tion, which may subsequently come up 
during the pendency of the appeal. He 
urged that there may be  supervening 
factors and subsequent events, which 
have to be taken notice of and by re- 
mand order, it cannot be said that any 
restrictions were placed by this Court 
on the exercise of the powers by the 
first appellate court which was seized of 
the matter or had seisin over the case. 
Shri Singhvi also supported his conten- 
tion by reference to a Bench decision of 
the Allahabad High Court in Kesho Ram 
v. Board of Revenue, U. P, Allahabad 
(AIR 1972 all 360). He also contended 
that the defendant is now estopped from 
challenging the proceedings conducted 
by the learned District Judge to which 
he was agreeable, 


11. In the light of the rival conten- 
tions of the learned counsel, the question 
arises, was it legal on the part of the 
learned District Judge to have allowed 
the parties to adopt the course of action 
which they chose to adopt by moving an 
application on 24-4-66? It may be that 
parties may agree that the appeal may 
be disposed of in a particular manner on 
the basis of any agreement arrived at 
between the parties, or say the appeal 
could have been disposed of on special 
oath or say the appeal could have been 
disposed of if the parties would have 
agreed that in case the opinion of the 
expert goes in favour of the plaintiff, 
the plaintiff’s suit may be decreed in 
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toto, or if it goes in favour of the defen- 
dant, the plaintiffs suit be dismissed to 
the extent of the disputed amount of the 
receipt. Here, in the present case, thej 
parties went beyond the direction given 
by this Court. The parties could notl 
agree to adduce further evidence and it! 
was beyond the jurisdiction of the court 
to have allowed the parties to adduca 
expert evidence. It would amount to 
acting contrary to the direction given 
by this Court. The plaintiff had no op- 
portunity to adduce any evidence in re» 
buttal after cross-examination of D. W. 
1. If he had no opportunity to adduce 
any evidence in rebuttal, he could not 
place the testimony of his expert on re- 
cord and consequently, the defendant 
too had no right to have adduced the 
evidence of his expert. The position may 
be different when the appellate court 
after such a peremptory order of remand 
is faced with a situation requiring to act 
under O, 4t, R. 27 (1) (aa), C.P.C, The 
position may also be different when any 
subsequent event takes place of which 
the court is required to take notice of, 
or there may be any other supervening 
factor whereby the course of action is 
controlled like change in law, whereby 
it may not be possible to abide by the 
direction in the order of remand. In the 
present case, recording of the evidence 
of the experts certainly conflicts with 
the direction given by this Court and 
such a course of action was not permis- 
sible even with the consent of the par- 
ties. The parties could agree when their 
agreement does not run contrary to the 
direction given by the superior court. 


12. Kesho Ram’s case, cited by Shri 
Singhvi, does not help him. In this case, 
there was a change in law after the 
order of remand, In that connection, it 
was observed that the view taken by the 
Board would remain good law only so 
long as the provisions remain in exist- 
ence but if they were repealed in a way ` 
as if they had never been enacted, the 
substratum of the Board’s order would 
disappear; and the court to which the 
suit had been remanded would be en- 
titled to decide the merits of the case in 
view of the legal position then- obtain- 
ing and the subordinate court could take 
note of the law. 


13. In Roop Kishore’s case, the ap- 
pellate court remanded the case on 27-9- 
51 with a direction to allow amendment 
of the plaint within one month from the 
date of receipt of the record, The re- 
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cord reached the trial court on 27-10-51. 
No notice was given to the parties about 
the receipt of the record. The case was 
taken up on 10-1-52 on motion of the 
defendant in the presence of the parties, 
The defendant objected that one month 
allowed for amendment having expired, 
the case be consigned to record room. 
The plaintiffs, however, contended that 
they were entitled to file amended plaint 
within one month from 10-1-52 when 
they received information about the 
reaching of the record. The trial court 
dismissed the suit but an application for 
extension of time was moved to the Dis- 
trict Court. But the same was dismissed 
in default. The contention was advanced 
that the trial court was empowered to 
extend the time but this contention was 
not upheld and it was observed that 
when time is granted for the doing of a 
thing by a superior court and embodied 
in the decree of that court, it is not open 
to a court subordinate thereto to extend 
the time. It may be stated that the 
point involved before me is somewhat 
different. In the present case, there is 
no question of any time limit placed by 
the appellate court. No doubt a restric- 
tion was imposed on the plaintiff to 
adduce any evidence in rebuttal in the 
present case. The question is whether 
the court could bypass this direction if 
the parties to the lis choose to do so. 


14. The other case on which reli- 
ance has been placed by Shri Parekh 
lays down that when an appellate court 
comes to a conclusion on a question of 
fact and remands the case for further 
inquiry, the lower court has to act with- 
in the limits of the remand order, It 
cannot reopen the findings of the appel- 
late court; if it does, it exceeds the 
limits of its jurisdiction, In that case, the 
Assistant Settlement Officer held that 
the tenants were the ryots and so direct- 
ed issue.of patta. The decision was ques- 
tioned by the deities and not by the 
Government. The Tribunal in appeal set 
aside the finding and directed a fresh 
enquiry. There was no challenge to the 
finding by the Government. It was ob< 
served that the scope of the remand was 
very limited and the function of the 
settlement officer was to determine in 
terms of the remand, whether the dei- 
ties or the tenants are to be the grantees 
of the patta. There was no warrant for 
re-opening the settled issue that a patta 
could be granted. It was held that the 
Assistant Settlement Officer exceeded the 
limit of his jurisdiction which was to 
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conform to the limits of the orders: cf 
remand. The observations made in that 
case undoubtedly support the submis- 
sion of Shri Parekh. 


15. I may also refer to a decision of 
Karnataka High Court, which has a di- 
rect bearing on the controversy which 
has arisen before me. In K. Veera- 
basappa v. Court of District Judge at 
Chitradurga (AIR 1979 Kant 40), an ap- 
plication for eviction was made before 
the Munsif on the grouhd of premises 
being required for running the business, 
The tenant denied the plea of bona fide 
requirement and did not raise any ob- 
jection as to the maintainability of the 
application. On evidence, the Munsif re- 
jected the application and the same was 
affirmed by the District Judge. The peti- 
tioner preferred a revision petition, in 
which it was contended that the relief 
of eviction was refused on the grourd 
that the upstairs/first floor was suitable 
for his occupation. This finding has been 
arrived at without affording him any op- 
portunity to establish whether it was 
suitable or unsuitable for his occupation, 
Therefore, the finding was vitiated. This 
plea of the petitioner was accepted by 
Nesargi, J, and he remanded the case to 
the court of Munsif for disposal afresh 
according to law after giving opportu- 
nity to both the sides to adduce evidence 
only in regard to the suitability or un- 
suitability of the area available in the 
first floor of the schedule premises to 
run the business of the petitioner-land- 
lord. After remand of the case, the ten- 
ant moved an application for amend- 
ment and for adding the plea as to the 
maintainability of the application for 
eviction, The amendment sought was 
that under a registered partition deed, 
the schedule premises had fallen to the 
share of one of the sons of the petiticn- 
er, Therefore, he had no right to main- 
tain his application for eviction. Amend- 
ment was allowed by the Munsif and 
the Munsif considered himself free to 
consider the maintainability of the ap- 
plication for amendment. The learned 
Munsif upheld the plea of the tenant 
that the application is not maintainable 
and that the upstairs portion of the pre- 
mises was suitable and he also found 
that upstairs portion of the premises 
was suitable for locating the landlord’s 
office and question of greater hardship 
was decided in favour of the tenant. The ` 
petitioner then went in revision before 
the District Judge. The District Judge 
dismissed the same, He however, dis- 
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: agreed with the finding regarding suit- 
ability of the upstairs portion of the pre- 
mises. He further upheld the finding on 
the maintainability of the application. 
The petitioner-landlord then preferred 
a writ petition against the District Judge. 
The question that arose for considera- 
tion was whether the Munsif could act 
beyond the direction given by the High 
Court in the revision petition, when the 
plea of maintainability of the petition 
was available to‘the tenant, when he 
submitted his objections statement. Jus- 
tice K. S. Puttaswamy observed as 
under:— 


“A remand was necessitated on only 
one issue viz., the suitability or unsuit~ 
ability of the upstairs portion as the 
Courts below had decided that issue 
contrary to the principles of natural 
justice and without evidence on record, 
If the Courts below on the earlier occa- 
sion had not committed such a mistake 
and there was evidence to finally decide 
the case, this Court would have finally 
decided the matter one way or the other 
and that disability of this Court on that 
occasion cannot be made a ground to de- 
feat the just claim of the petitioner as 
has happened now on altogether a new 
ground. We should also remember that 
it was open to the respondent to urge 
for an open remand and for this Court 
to make an open remand so as not to tie 
the hands of the learned Munsif. In the 
absence of any other legal proceeding 
by the respondent, the restricted order 
of remand of this Court has become final, 
binding and conclusive and it is not open 
to any of the parties or for any Court 
to enlarge the scope of the remand order 
that too by a side wind (windows) as 
has happened in this case. In my consi- 
dered opinion, if such a course is per- 
mitted, it is destructive of all judicial 
discipline and will strike at the very 
root of the efficacy and binding nature 
of an order of a superior Court on the 
parties to a dispute and the necessity of 
a subordinate Court to faithfully imple- 
ment an order of the superior Court. By 
this I should not be understood as stat- 
ing that in a remanded case, a subordi- 
nate court cannot allow an application 
for amendment at all or that an order 
of remand should be implemented even 
without reference to any change in law 
or any other valid circumstances which 
ean neither be predicted nor exhaustive- 
ly catalogued. In my opinion, this was 
not. one such and therefore, the restrict- 
ed order of remand should have been 
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faithfully implemented by the learned 
Munsif.” 


In K. Veerabasappa’s case, reliance was 
placed on the observations made by their 
Lordships of the Supreme Court in 
Bhopal Sugar Industries Ltd, v, Income- 
tax Officer, Bhopal (AIR 1961-SC 182), 
It was observed that the Supreme Court 
firmly laid down two legal principles; 
one is, it is an imperative duty of a sub- 
ordinate court or an authority to impli- 
citly give effect to a remand order of a 
superior court or an authority and the 
other is that it is not open to any court 
or authority to examine the validity of 
a remand order that has become final in 
any other legal proceedings and in this 
connection it was also observed that re- 
fusal to carry out the directions of a 
superior tribunal is in effect a denial of 
justice, and is furthermore destructive 
of one of the basic principles in the ad- 
ministration of justice based as it is in 
this country on a hierarchy of courts, 
It was further observed that if the sub- 
ordinate tribunal refuses to carry out 
the direction given to it by a superior 
tribunal in the exercise of its appellate 
powers, the result will be chaos in the 
administration of justice. 


16. In the light of the principles 
enunciated by their Lordships of the 
Supreme Court and in the light of the 
propositions laid down in the Karnataka’ 
ease, so far as the case in hand is con- 
cerned, I am clearly and firmly of the 
opinion that the learned District Judga 
exceeded the limits of his jurisdiction 
and it was not competent for him to 
have allowed the parties to lead further 
evidence. Even the defendant could nof 
be allowed to act contrary to the direc: 
tion given by this Court which is per- 
emptory in its nature. The first appellate 
court could have acted in: any other 
manner which may not in any case coma 
in conflict with the direction given by 
this Court, He could have disposed of 
the appeal in accordance with the agree= 
ment of the parties but bringing any . 
other evidence on record of the plaintiff 
in rebuttal or otherwise of the defen- 
dant would be contrary to the direction 
given by this Court. The result neces- 
sarily is that the parties are precluded 
from pressing into service the evidenca 
of both experts. 

17. Now, I proceed to consider tha 
merits of this appeal, 


18. Shri Parekh vehemently contend« 
ed that the finding of the learned Dis- 
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. trict Judge-on payment- of. Rs. 2,400 is- 
‘not based on evidence and is based.. on 
` surmises conjectures and such -a find- 
ing is not binding on this Court. He urg- 
ed that. previously the trial-court as well 
as the District Judge, both, found in 
favour of the defendant that a sum of 
© Rs. 2,400 was paid by the defendant to 
the plaintiff and the receipt Ex. A-1 is a 
genuine ‘receipt executed ^y the plaintiff. 
After remand by the District Judge, Shri 
R. L. Gupta, Civil Judge (as he then was), 
again found in favour of the defendant. 
The learned District Judge, discarded 
the defendant’s evidence and consider- 
ing the circumstances of the case held 
that it is improbable to believe the plea 
or version of the defendant. The learn- 
ëd counsel carried me through the judg- 
ment as well as the evidence on record 
and urged that it is a fit case where the 
finding arrived at by the District Judge 
should be reversed. He urged that the 
appellate court: should be slow to inter- 
fere in the finding of fact arrived at by 
the trial court and when it wants to re- 
verse the finding, the appellate court is 
required to discuss the reasons given by 
the trial court in support of its finding. 
In this connection, he placed reliance on 
some case law. He urged that in the 
present case, the learned District Judge 
proceeded to dispose of the appeal with- 
out regard to the principles enunciated 
in this behalf. He also urged that even 
- if the opinions of the handwriting ex- 
perts are taken into consideration, the 
reasoning given by Shri Bhadhwar in 
support of his opinion is more convinc~ 
ing and assistance can be taken by the 
Court for appreciating the evidence of 
the defendant. He also contended that 
there is only one attesting witness of the 
receipt Ex. A-1, who is Ghewarchand 
D. W. 1. Not a single question has been 
put to this -witness in cross-examination 
on the question- of payment of Rs. 2,400 
and execution of the receipt. In such a 
state of cross-examination, the fact of 
payment of Rs. 2,400 and execution. -of 
the receipt has to be accepted as it goes 
unchallenged. 


19. Shri Singhvi, on the other hand, 
submitted that after appreciation of the 
evidence, the learned District Judge ar- 
rived at the finding and it is a finding 
of fact not liable to be interfered with 
in second appeal. 


20. Before dealing with the conten- 
tions. of the learned counsel, it would .be 
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proper to refer.to case law on apprecia- 
tion of evidence .in appeal. In Sarju per- 
shad Ramdeo Sahu v. Jwaleshwari Pra- 
tap Narain Singh (AIR’ 1951 SC 120), 
their Lordships of the Supreme Court 
observed as under:— 

“Where the question for consideration 
for the appellate Court is undoubtedly 
one of fact, the decision ‘of which de- 
pends upon the appreciation of the oral 
evidence adduced in the case, the appel- 
late court has got to bear in mind that 
it has not the advantage which the trial 
Judge had in having the witnesses be- 
fore him and of observing the manner 
in which they deposed in Court. This 
certainly does not mean that when an 
appeal lies on facts, the appellate court 
is not competent to reverse a finding of 
fact arrived at by the trial Judge. The 
rule is — and it is nothing more than a 
rule of practice — that when there is 
conflict of oral evidence of the parties 
on any matter in issue and the decision 
hinges upon the credibility of witnesses, 
then unless there is some special fea- 
ture about the evidence of a particular 
witness which has escaped the trial 
Judge’s notice or there is a sufficient 
balance of improbability to displace. his 
opinion as to where the credibility lies, 
the appellate court should not interfere 
with the finding of the trial Judge on a 
question of fact. 


The appellate court is wrong in think- 
ing that it would detract from the value 
to be attached to a trial Judge’s finding 
of fact if the Judge does not expressly 
base his conclusion upon the impressions 
he gathers from the demeanour of. wit- 
nesses, The duty of the appellate Court 
in such cases is to see whether the evi- 
dence taken as a whole can reasonably 
justify the conclusion which the trial 


` Court arrived at or whether there is en 


element of improbability arising from 


proved circumstances which, in the 

opinion of the Court, outweighs ` such 

finding.” a 
21. In Keshulal v. Ram Dayal (1950 


Raj LW 595) this Court observed:— 
“If the lower appellate court proceeds 
to- reverse the findings of the trial Court 
without paying attention to those mate- 
terial and vital aspects of the case, which 
had to be considered in determining the 
points at issue, the decision of the lower 


-appellate Court cannot be sustained in 


second appeal. Such a decision is not in 
accordance with law.” 
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22. In Sumermal v, Hukma (1964 Raj 
LW 7), it was observed as under:-— 

“When material evidence both oral and 
documentary in the case was not consi- 
dered by the Judge in first appeal and 
the evidence of witnesses was misread 
it will be open to this Court to make a 
fresh appraisal of the evidence and to 
arrive at its own conclusion,” 


23. In State v, Bhola Singh (AIR 1969 
Raj 219), it was observed:— 

“When a party declines to avail hima 
self of the opportunity to put his essen« 
tial and material case in cross-examina- 
tion, it must follow that he believes thaf 
the testimony given could not be dis- 
puted at all. This is the rule of essential 
justice.” 


24. It is to be seen whether in the 
present case the learned District Judge 
ikept in view the principles of apprecia- 
ition of evidence to be followed by the 
‘first appellate court, and whether the 
finding has been arrived at on appraisal 
iof evidence or it has only been arriv- 
jed at on the basis of surmises and con- 
jectures. Having read the judgments of 
the trial court and the appellate court 
prior to the remand by the District 
Judge on 14-7-66 and having read the 
judgment of the Civil Judge dated 30-1- 
67 and having perused the evidence on 
record, I am firmly of the view that the 
learned District Judge in his judgment 
under appeal has not appreciated the 
evidence on record in the light of the 
principles of appraisal of evidence refer- 
red to above. The defendant’s case is 
that he paid a sum of Rs. 2,100 towards 
principal and Rs. 300 towards interest on 
25-1-56 at Balotra at his own house in 
the presence of Ghewarchand, attesting 
witness D.W. 1 and at that time the 
other witness D. W. 2 Kanmal was also 
present. The defendant also examined 
Naraindas D.W. 3 who identifies the 
writing C to D and signatures of the 
plaintiff E to F in receipt Ex. A-1. The 
trial court in its judgment dated 30-1-67 
adopted the reasonings given earlier by 
the trial court and by the first appellate 
court. In the earlier judgment, the trial 
court judged the versions of both the 
parties and found the plaintifi’s version 
unbelievable and has given cogent rea- 
sons for the same and observed that the 
plaintiff does not appear to be honest, 
He has tried to put in cooked up wit- 
nesses and changed his statement in 
order to meet the situation from which 
he could not escape with regard to the 
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plea of alibi. The plaintiffs plea in the 
rejoinder was that he was not in Balo- 
tra on the alleged date of payment but 
his presence was recorded in the pro- 
ceedings in the Court on that day. So, 
he had to change his statement and he 
could not adhere to his plea of absence 
from Balotra on the date of payment. In 
his statement, he deposed that he went 
to Tapra after attending the Court, He 
had come from Tapra on the very day 
and had gone to Tapra a day earlier in 
connection with the treatment of Ran- 
mals daughter. It is true that the bur- 
den of the plea of payment was on the 
defendant and it is the defendant who 
has to discharge the burden, still the res- 
pective versions of both the parties have 
to be simultaneously taken into consi- 
deration and after weighing the evi~ 
dence, it is to be found as to whose ver- 
sion or case is truthful. Believing the 
statements of the defendant Chandanmal 
and his witness Ghewarchand whose 
statement on the question of payment 
and execution of receipt goes unchalleng- 
ed, the trial court found the issues in 
favour of the defendant. The learned 
District Judge reversed the finding of the 
Civil Judge on the basis of the contra- 
dictory statements of |Ghewarchand, 
Kanmal and Chandanmal regarding the 
presence of Ghewarchand, It appears 
that the statement of Chandanmal has 
been misread by the learned District 
Judge. Such a contention was advanced 
earlier as well and the then District 
Judge who dismissed the plaintiffs ap- 
peal, dealt with this matter. Chandanmal 
D. W. 5 stated that Ghewarchand was not 
present when he told the plaintiff to 
give a duly attested receipt to him. Ghe- 
warchand stated that he was present 
when receipt Ex. A-1 was written by 
Rawatmal. It appears that Chandanmal’s 
reference was to that point of time when 
Ghewarchand was not even called. The 
defendant having asked the plaintiff to 
give a duly attested receipt, thereafter 
Ghewarchand was called. Chandanmal 
merely stated so to the plaintiff before 
the receipt was actually written. By that 
time admittedly Ghewarchand was not 
present. Thus, there is no contradiction 
in the testimony of Chandanmal and 
Ghewarchand. The learned District Judge 
proceeded to consider this contradiction 
at great length but without properly 
appreciating the statements of these wit- 
nesses. He further misread the statement 
of Chandanmal that Ghewarchand was: 


called twice. Chandanmal made no such 
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statement, as stated by the learned Dis- 
trict Judge in para 21 of his judgment. 
Though there appears to be some con- 
tradiction in the statements of Ghewar- 
chand and Kanmal on the point as to 
when money was paid. According to Ghe- 
warchand, money was paid by the de- 
fendant to the plaintiff in his presence 
whereas Kanmal has stated that after 
counting of money Ghewarchand was 
called and receipt was written after 
counting of money. It may be stated that 
Ghewarchand in cross-examination has 
deposed that the plaintiff called him 
from the house opposite to the house of 
the defendant and told him that he is 
obtaining Rs. 2,400 from the defendant 
and executed a receipt so he may attest 
the receipt. It may be that the money 
may be in the plaintiff's hands, on that 
basis Ghewarchand deposed that it was 
paid in his presence but he is very cate- 
gorical that the plaintiff told him that he 
is receiving money and executing the 
receipt. From this statement, it can even 
be said that money was received when 
Ghewarchand reached the place where 
the transaction was taking place. So no 
capital can be made out by the alleged 
contradiction. 


25. The larned District Judge fur- 
ther considered this improbability as to 
how the defendant could have saved a 
sum of Rs. 2,000 from the remuneration 
as a clerk of a lawyer. Had he saved a 
sum of Rs. 3,000, he would have return- 
ed the mortgage money in full and got 
the property redeemed earlier and would 
not have allowed to grow the burden of 
interest which was galloping like a 
horse. He also considered the improbabi- 
lity of the plaintiff's conduct - to have 
denied the receipt of Rs. 2,400 only after 
25 days of the execution of the receipt 
in the presence of Ghewarchand and 
Kanmal. He further considered why 
the full receipt was not manipulated, the 
reason was that he could not obtain the 
title deed and so the receipt for the full 
amount was not prepared. He further 
proceeded to consider that earlier the 
receipt Ex. A-8 was obtained in Bahi 
whereas the receipt Ex. A-1 is on a piece 
of paper from which it is quite manifest 
that it has been prepared very cautious- 
ly and there is no suggestion that any 
quarrel changed the plaintiff from an 
honest man to a dishonest man. 


26. From the manner in which the 
eer evidence has been considered 
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and the improbabilities have been taken 
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notice of, it would appear that instead! 
of dealing with the evidence, the learn-' 
ed Judge proceeded to determine the 
question on his own imagination. The' 
sequence of events appear to be what 
Chandanmal has stated. Chandanmal has 
deposed that Rawatmal made a demand 
to him seven days prior to 25-1-56. At 
that time he told him that he will make 
payment after 4-5 days. When the plain- 
tiff made a demand, he told him to ren- 
der accounts and he did not tell him that 
he may bring the mortgage deed and 
rent note after 4-6 days. On 26-1-56, the 
plaintiff came to him of his own accord 
and he asked him as to whether he has 
brought the account. Thereupon, he told 
him that he has not brought the account. 
On being demanded, he paid a sum of 
Rs. 2,400 to the plaintiff. For about a 
month, he continued to ask the plaintiff 
to clear the account and accept the 
balance money but the plaintiff avoided, 
and so he felt that there is some dis- 
honesty on the part of plaintiff. Then he 
first served a notice Ex. 4 on 20-2-56 re- 
ferring to the payment of Rs. 2,400 
under receipt. On this part of the defer- 
dant’s statement that the defendant cor- 
tinued to ask the plaintiff for clearing 
the account and accepting the balance 
money and the plaintiff continued to 
avoid, no cross-examination has been 
directed on this sequence of events. It is 
a very material aspect of the case which 
led the defendant first to serve a notice, 
which has been completely lost sight of 
by the learned District Judge. Further 
the defendant has deposed that he had 
received a sum of Rs. 1,000 by sale of 
wheat and he had saved Rs. 2,000. The 
defendant has not been cross-examined 
as to what was his monthly income and 
monthly expenditure and whether it was 
possible for him to save a sum of Ru- 
pees 2,000 during 2) years. It has also not 
been asked as to when he received a 
sum of Rs. 1,000 by sale of wheat. In the 
absence of such  cross-examination, it 
was wrong on the part of the District 
Judge to observe that the defendant, a 
clerk of a lawyer cannot save so much 
money. Further it has also not been put 
to the defendant as to on what dates he 
had that money and why he did not pay 
off the money which he had collected so 
as to reduce the burden of interest. It 
may further be pointed out that it had 
not been put to the defendant as to why 
the receipt was not got executed in Bahi 
when earlier the receipt was executed in 


Bahi, According to the defendant, ihe 
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piece. of paper was taken - out by: the 
plaintiff from his bag ‘and receipt was 
executed thereon. Had any question 
been put, the defendant might be in a 
position to explain it. Further Ghewar- 
chand’s statement has been discredited 
for no reason whatsoever, rather un- 
challenged testimony of Ghewarchand, 
establishes truthful character of the de- 
fendant’s version and falsity of the plain- 
tiffs case. If the defendants version is 
judged in the light of the plaintiff's con- 
duct in the conduct of the case as well 
as-in the light of the plea taken in the 
rejoinder as considered by the trial 
court earlier, the conclusion would be 
irresistible that the defendant’s version 
is more reliable as compared to the 
plaintiffs version. The learned District 
Judge has also failed to consider as 
contended by Shri Parekh that normally 
the whole writing could not have been 
forged. The forgery is generally made 
of the signatures. Instead of considering 
the other improbabilities, this improba- 
bility should have been considered by 
the District Judge. The learned District 
Judge did not like to consider the plain- 
tiffs evidence on his plea of alibi. Ac- 
cording to him it would be unnecessarily 
burdening the judgment and he also did 
not discuss the other evidence of the 
plaintiff. Had he considered the evidence 
of the plaintiff, he would have been able 
to form an opinion about the plaintiff 
for whom he expressed that what chang- 
ed him from an honest man to a dis- 
honest one. The trial court has earlier 
considered his evidence thoroughly and 
I am in complete agreement with the 
view that the plaintiff's evidence is not 
reliable. Further conjectural considera- 
tions and misreading of evidence by the 
District Judge leading to disbelieving the 
defendant’s evidence cannot be accepted. 
Thus, I have no hesitation in coming to 
the conclusion that from the evidence 
on record, it is proved that the defen- 
dant made payment of Rs. 2,400 and the 
plaintiff executed the receipt Ex. A-1. 


27. Though it is not necessary to con- 
sider the evidence of the experts in view 
of the first contention of Shri Parekh 
having been upheld and the proceedings 
stand vitiated, still it may be observed 
that both the courts have not placed 
much reliance on the evidence of the 
experts. The opinions given by the ex- 
perts are contradictory to each other. In 
such a situation both the courts have ob- 
served that it is unsafe to depend on or 
to take any help from the- opinions ex- 
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pressed -by the' experts. In’ my opinion, 
when there is direct evidence of the de- 
fendant which has been found to be re- 
liable, it is not necessary to draw ` any. 
support from the opinions given by the 
experts but when. one considers the 
opinions given by ‘the experts, the opin- 
ion of Shri H. L. Bhadhwar appears to 
be more sound and plausible. Great re- 
semblance and similarities have been 
found in the two writings and the varia- 
tions appear to be natural. Shri Bhadh- 
war has stated that there is no reason- 
able suspicion of any dots having been 
put first in the document Ex. A-1 and 
the document was prepared or imitated. 
According to him Ex. A-1 was all writ- 
ten by the wrist movement as other spe- 
cimen or admitted writings. I have my- 
self closely looked into the receipt Ex. 
A-1 and other specimen and admitted 
writings. On such closer observation, I 
find myself in agreement with the opin- 
ion expressed by the expert Shri H. L, 
Bhadhwar. Even if the first contention of 
Shri Parekh is not upheld and expert 
statements may be considered to be part 
of the evidence of the parties, still my 
conclusion would be that receipt Ex, A~l 
is. not_a forged document, 


28. Now, I come to the payment of 
Rs. 50. With regard to this payment, 
there is the testimony of the defendant 
and the statement of D. W. 4 Shri N. R. 
Bhansali. There is no reason to disbelieve 
the testimony of Shri N. R. Bhansali. 
This money was due to the witness from 
the plaintiff Rawatmal and towards pay~ 
ment of his fee, the defendant paid a 
sum of Rs. 50 to him at the instance of 
the plaintiff. The defendant was the 
clerk with him. The learned District 
Judge did not find that a sum of Rs. 50 
was not paid to Shri N. R. Bhansali by 
the defendant. He has however observ- 
ed that the plaintiff did not authorise 
the defendant to make payment to D. W. 
4. In this connection, it may be stated 
that the learned District - Judge failed 
to notice the statement of the defendant 
who has deposed that the plaintiff told 
the defendant in the presence of D. W. 4 
that a sum of Rs. 50 may be taken from 
the defendant by him so there was a 
clear authority by the plaintiff to make 
payment of Rs. 50. Thus, the finding re- 
garding payment of Rs. 50 has been 
arrived at. by the learned District Judge 
in disregard of the statement of the de- 
fendant. So, I hold that it is also proved 
that the defendant paid a sum of Rs. 50 
to D.W. 4 as was asked by the’ plaintiff 
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so he is entitled to its adjustment to- 
wards mortgage money. 


- 29, No other point has been Dresd 
before me. 
-30. In the light of the foregoing’ dis- 


cussion, the appeal deserves to be ac 
cepted, 

31. Accordingly, the appeal is accept- 
ed, the judgment and decree of the learn- 
ed District Judge is set aside and the 
judgment and decree of the trial court is 
restored, The appellant shall get the costs 
of this appeal and the cost of the first 
appeal from the plaintiff-respondent. 

Appeal accepted. 


AIR 1980 RAJASTHAN 14$ 
P. D. KUDAL, J. 

Ram Niwas, Petitioner v. 
Singh and another, Respondents, 

Civil Writ Petn. No. 753 of 1979, 
D/-27-9-1979, 

(A) Rajasthan Panchayat and Nyay 
Panchayat Election Rules (1960), Rr. 80, 
84 — Ordering recount — Presence of 
special circumstances therefor is essen- 
tial. 1967 Raj LW 224, Dissented from. 


Sardar 


(Rajasthan Panchayat Act (21 of 
1953), Pre. — Representation of the 
People Act (1951), Ss. 83 and $7 


— Evidence Act (1872), S. 57. 


. Though the provisions of the Repre- 
sentation of the People Act do nat 
apply to election petitions under the 
Rajasthan Panchayat. Act, the principles 
embodied in Ss. 83 and 97 of the 
Representation of the People Act shall 
apply on the basis of equity, justice 
and good conscience, (Para 11) 


The Court while dealing with an 
election petition cannot take judicial 
notice of the fact that a Panch/Sar- 
panch will be hardly literate and will 
not be able to take down the numbers of 
the ballot papers or would not be in 
a position to lay foundation in the 
petition on the basis of which a re- 
count can be ordered. (Para 26) 

When the Munsiff ordering a recount 


had not recorded his satisfaction that 
in the special circumstances of the 
case a recount was necessary in the 


interests of justice, the secrecy of bal- 
lot papers which is sacrosanct cannot 
be maintained, The Munsifi’s order thus 
` is erroneous. The Court on the material 
before it must be prima facie satisfied 
about the truth of the allegations made 
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for a recount, and recounting cannot be 
made only to fish materials for declar- 
ing the election void or for indulging 
in a roving enquiry. 1967 Raj LW 224, 
Dissented from; (Case law discussed). 
; ‘(Paras 28 and 29) 
(B) Rajasthan Panchayat and Nyay 
Panchayat Election Rules (1960), R. 38(6) 
— Recount by Returning Officer — Re- 
spondent first . declared elected — On 
recount petitioner deciared successful 
— In view of R. 38 (6) recount cannot 
be challenged on ground that having 
declared respondent elected it is not 
within Returning Officer’s competence 
and jurisdiction to recount and declare 
petitioner elected. (Paras 2 and 27) 


Cases Referred: Chronological Paras 
AIR 1979 SC 1617 1979 UJ: (SC) 
532 2) 
AIR 1975 SC 2117 8, 15, 24, 25 
AIR 1972 Raj 74 : 1972 Raj LW 7 
9, 19 

AIR 1970 SC 176 8. 14, 24, 25 
1970 Raj LW 348 8, 13 
1968 Raj LW 30 9, 18 
1867 Raj LW 224 9, 17, 24, 25 
AIR 1966 SC 773 8, 13 
AIR 1964 SC 1249 8, 12 


M. B. L, Bhargava, 


for Petitioner; 
G. S. Singhvi and P. C 


Jain, for Re- 


spondents. 
ORDER: — This writ petition is 
directed against the order of the 


learned Munsiff Behro, 
dated 18-8-1979. 


District Alwar, 


2. The brief facts which arë rele- 
vant for the disposal of this writ peti- 
tion are that elections for the post of 
Sarpanch, Gram Panchayat Doongroli 
were held on 5-2-1978. Ram Niwas, tke 
present petitioner, was declared elected 
having secured 721 votes as against 
Sardar . Singh who secured 718 votes, 
Sardar Singh feeling aggrieved filed an 
election petition before the Munsiff. 
The contention of Sardar Singh was 
that 5 ballot papers which were cast in 
his favour were wrongly counted in 
the ballot papers cast in favour of 
Ram Niwas. His other contention was 
that 7 ballot papers which were liable 
to be rejected were wrongly counted 
in favour of Ram Niwas. He also con- 
tended 15 ballot papers which were 
cast in his favour were wrongly reject- 


ed by the Returning Officer, Under 
these circumstances, - Sardar Singh 
pleaded . that Ram Niwas ‘has been 


wrongly declared.to. be elected . Sar- 


150 Raj. 


panch of the Gram Panchayat Doong- 
roli, He also pleaded that if there is a 
proper recount he shall be declared 
elected. Sardar Singh also pleaded that 
initially the Returning Officer declared 
him elected, but on recount he declar- 
ed Ram Niwas elected. His contention 
is that once having declared him elect- 
ed, it was not within the competence 
and jurisdiction of the Returning Officer 
to recount the ballot papers and fo 
declare Ram Niwas elected, 


3. The election petition was submit- 
ted on 21-2-1978. In the election peti- 
tion the grounds for recount were 
enumerated in paras 8 to 10 of the 
election petition which are reproduced 


as under : — (Matter in Hindi omit- 
ted — Ed.) 
4. The non-petitioner before the 


learned Munsiff in reply to paras 8 to 
10 of the election petition submitted as 
under: — (Matter in Hindi omitted— 
Ed.) 

5. 5-4-1978 was fixed up for framing 
of the issues. However, in the mean- 
time, Sardar Singh submitted an appli" 
cation on 18-3-1978, praying for re- 
count of the votes. Paras 2 to 4 of the 
petition praying for recount are renro- 
duced as under: — (Matter in Hindi 
omitted — Ed.) 


6. Ram Niwas filed a. reply on 5-7- 
as 


1978. Reply to paras 2 fo 4 is 
under: — (Matter in Hindi omitted — 
Ed.) 


7. Learned Munsiff allowed the re- 
count of the votes and came to the 
conclusion that the elected Sarpanch 
Ram Niwas nad, in fact, secured 718 
valid votes only, while Sardar Singh 
had secured 719 valid votes. In view of 
this finding the learned Munsiff allow- 
ed the election petition and declared 
Sardar Singh elected and set aside the 
election of Ram Niwas as Sarpanch. 
It is against this decision that the pre- 
sent writ petition has been filed. 


8. The learned counsel for the peti- 
tioner has contended that on a mere 
application, recount of the ballot papers 
cannot be ordered. His contention is 
that all the concise material facts have 
to be placed on record, and if the Tri- 
bunal or the Munsiff comes to the con- 
clusion that on consideration of the 
material placed before it, a prima 
facie case for recount is made out, then 
alone. a recount could be ordered. It 
was contended that in the instant case, 
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Sardar Singh did not place before the 
learned Munsiff the concise statement 
of facts on the basis of which a re- 
count could be ordered, Reliance has 
been placed on Ram Sewak v, H. K. 
Kidwai, ATR 1964 SC 1249: Jagjit Singh 
v. Giani Kartar Singh, AIR 1966 SC 
773; Jitendra Bahadur v, Krishna 
Behari, AIR 1970 SC 278 and Bhabhi 
v. Sheo Govind, AIR 1975 SC 2117. 
Reliance was also placed on Ganga Ram 
v, Jeevan Ram, 1970 Raj LW 348, 


9. On behalf of the non-petitioner 
Sardar Singh, it was contended that 
looking to the facts and circumstances 
of the case, the learned Munsiff was 
justified in ordering recount of the 
votes, It was also contended that the 
recount has been done in a valid man- 
ner and according to the procedure laid 
down for the purpose, On behalf of the 
non-petitioner, reliance has been placed 
on Amarsingh v. Munsif Magistrate, 
Jodhpur, 1967 Raj LW 224 Shiv Kishan 
v. Radha Kishan, 1968 Raj LW 30 and 
Vasudeo v, Ram Kishan, 1972 Raj LW 
¥: (AIR 1972 Raj 74), - 


10. Rule 38 of the Rajasthan Pan- 
chayat and Nyaya Panchayat Election 
Rules, 1960 provides that the votes 
shall be counted by or under the 
supervision of the Returning Officer 
and each candidate shall have a right 
to be present at the time of counting. 
It further provides that no other person 
shall be allowed to be present at the 
counting of votes except those whom the 
Returning Officer may appoint to assist 
him in ‘the task, The Returning Officer 
shall allow each candidate a reasonable 
opportunity to inspect, without hand« 
Ying, the ballot papers which he consi« 
ders to be liable to rejection. It also 
provides that any candidate present 
at the counting may, at any time 
during the counting of votes, request 
the Returning Officer to recount the 
ballot papers of all or any of the can=, 
didates including himself and the Re- 
turning Officer shall thereupon recount 
the same. 


11. Section 83 of the Represen- 
fation of People Acf, 1951 provides 
that an election petition shall contain 


a concise statement of material facts, 
on which the petitioner relies. Sec. 97 
deals with recrimination when the 
seat is claimed. Though, the provisions 
of the Representation of People Act, 
1951 do not apply to the election peti- 
tions under the Rajasthan Panchayat. 
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Act, 1953, yet, the principles embodied 
in Ss, 83 and 97 of the Representation 
of the People Act, 1951 shall apply on 
ithe principles of equity, good con~ 
iscience and justice, 


12. In Ram Sewak v, H, K, Kidwai, 
AIR 1964 SC 1249, it has been held as 
under :— 

“An order for inspection may not be 
granted as a matter of course. having 

- regard to the insistence upon the 
secrecy of the ballot papers, the Court 
would be justified in granting an order 
for inspection provided two conditions 
are fulfilled: 

(i) that the petition for setting aside 
an election contains an adequate state- 
ment of the material facts on which the 
petitioner relies in support of his case 
and 

(ii) the Tribunal is prima facie satis- 
fied that in order to decide the dispute 
and to do complete justice between tha 
parties inspection of the ballot papers 
is necessary. 

But an order for inspection of ballob 
papers cannot be granted. to support 
vague pleas made in the petition not 
supported by material facts or to fish 
out, evidence to support such pleas 
The case of the petitioner must be set 
out with precision supported by aver- 
ments of material facts. To establish a 
case so pleaded an order for inspection 
may undoubtedly; if the interests of 
justice require, be granted. But a meré 
allegatioh that the petitioner suspects 
or believes that there has been an 
improper reception, refusal or rejection 
of votes will not be sufficient to sup- 
port an order for inspection. 

The rules for the conduct of elec- 
tions clearly show that at every stage 
in the process of scrutiny and count» 
ing of votes the candidate or his agents 
have an opportunity of remaining pre- 
sent at the counting of votes, watching 
the proceedings of the Returning Off- 
cer, inspecting any rejected votes, and 
to demand a recount, It is in the 
light of the provisions of Sec, 83 (1) 
which require a concise statement of 
material facts on which the petitioner 
relies and to the opportunity which a 
defeated candidate had at the time of 
counting, of watching and of claiming a 
re~count that the application for in- 
spection must be considered.” 

13. In Jagjit Singh v. Giani Kartar 
Singh AIR 1966 SC 773, it has been 
held as under :— - 
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“Section 92 of the Act which defines 
the powers of the Tribunal, in terms, 
confers on it, by cl, (a), the powers 
which are vested in a Court under the 
Civil P, C, when trying a suit, inter 
alia, in respect of discovery and inspec< 
tion,. Therefore, in a proper case, the 
Tribunal can order the inspection of 
the ballot boxes and may proceed to 
examine the objections raised by the 
parties in relation to the improper 
acceptance or rejection of the voting 
papers, But in exercising this power, 
the Tribunal has to bear in mind cer 
tain important considerations, Sec- 
tion 83 (1) (a) of the Act requires that 
an election petition shall contain a 
concise statement of the material facts 
on which the petitioner relies, and in 
every case, where a prayer ig made by 
a petitioner for the inspection of the 
ballot boxes, the Tribunal must en- 
quire whether the application made by 
the petitioner in that behalf contains 


a concise statement of the material 
facts on which he relies, Vague or 
general allegations that valid votes 
were improperly rejected or invalid 


votes were improperly accepted would 
not serve the purpose which S, 83(1)(a) 
has in mind. An application made for 
inspection of ballot boxes must | give 
material facts which would enable th? 
Tribunal to consider whether in the 
interests of justice, the ballot boxes 
should be inspected or not. In dealing 
with this question, the importance cf 
the secrecy of the ballot papers cannot 
be ignored, and it is always to be borne 
in mindthat the statutory rules framed 
under the Act are intended to provide 
adequate safeguard for the examination 
of the validity or invalidity of votes 
and for their proper counting, it may 
be that in some cases, the ends of jus- 
tice would make it necessary for the 
Tribunal to allow a party to inspect 
the ballot boxes and consider his ob~ 
jections about the improper acceptance 
or improper rejection of votes tender- 
ed by voters at any given election; but 
in considering the requirements of jus- 
tice, care must be taken to see that 
election petitioners do not get a chance 
to make a roving or fishing enquiry 
in the ballot boxes so as to justify 
their claim that the returned candi- 
date’s election is void. No hard and 
fast rule can be laid down in this 
matter for, attempt to lay down such 


152 Raj. 


-arule would be sa aca and un- 


reasonable. 


The scheme of the rules prescribed in 
Part V of the Conduct of Election 
Rules, 1961 emphasises the’ point ‘that 
the election petitioner who is a’ defeat- 
ed candidate, has ample opportunity to 
examine the ‘voting papers before they 
are counted, and in case the objections 
raised by him or his election agent 
have been improperly overruled, he 
knows precisely the nature of the - ob- 
jections raised ‘by him and the voting 
papers to which those objections relat- 
ed. It is in the light of this back- 
ground that S. 83 (1) of the Act has 
to be applied to the petitions made for 
inspection of ballot boxes. Such an ap- 
plication’ must contain a concise state- 
ment of the material facts, 


14. In Jitendra Bahadur v. Krishna 
Behari, AIR 1970 SC 276, it has been 
held as under :— 


| “The basic requirements to be satis- 


fied before an Election Tribunal can 
permit the inspection of ballot papers, 


are (1) that the petition for `setting 
aside the election must’ contain an 
adequate statement of the material 


facts on which the petitioner relies in 
support of his case and (2) the Tribunal 
must be prima facie satisfied that in 
order to decide the dispute and to do 
complete justice between the parties, 
inspection of the ballot papers is neces- 
sary, The material facts required to be 
stated are those facts which can be 
considered as materials supporting the 
allegations made. In other words they 
must be such facts as to afford a basis 
for the allegations made in the peti- 
tion. If an election petitioner in his 
election petition gives some figures as 
fo the rejection of valid votes and 
acceptance of invalid votes, the same 
must not be considered as an adequate 
statement of material facts when the 
petitioner has not disclosed in the peti- 
tion the basis on which he arrived at 
those figures, His bald assertion that 
he got those figures from the counting 
agents of the unsuccessful candidate 
cannot afford the necessary basis. 


Similarly, when the petitioner does 
not state in the election petition that 


any of the counting agents appointed 
by the „unsuccessful candidate or his 
election agent in accordance with the 


rules had: ‘been refused admission -to 
the place of counting mere allegation . 
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that. the returning officer. did not per- 
mit enough number of counting. agerits 
to be appointed is an extremely vague 
allegation. . Under S. 47 of the Repre- 
sentation of the People Act, 1951, a 
contesting candidates or his election 
agent may appoint in the prescribed 
manner one or more persons, But. not 
exceeding such number as may be pre- 
scribed by the rules, to be present as 
his counting agent or agents at the 
counting of votes and when any such 
appointment is made notice of the ap- 
pointment shall be given in the pre- 
scribed manner to the Returning Offi- 
cer, Rules framed under that. Act pre- 
scribe the number of counting agents 
that a candidate may appoint. The form 
of the notice ‘required to be given 
under S. 47 of the Act is given in the 
rules, The appointment of the count- 
ing agents is to be made in the pre- 
scribed form in duplicate, one copy of 
which is to be forwarded to the Re- 
turning Officer while the other copy 
should be made over to the counting 
agent, Rules also provide that ho 
counting agent shall be admitted into 
the place fixed for counting unless .he 
has delivered to the Returning Officer 
the second copy of the instrument, of 
his appointment - after duly. completing 
the signing the declaration contained 


‘therein. Hence, the mere allegation that 


the Returning Officer did not permit 
enough number of counting agents to be 
afford the necessary 
basis, ; 


Similarly, as to the rejection of the 
votes polled in favour of the . unsuc- 
cessful candidates, under the rules be- 
fore a vote is rejected the agents .of 
-the candidates .must be permitted to 
examine the concerned ballot paper. 
Therefore it is quite easy for them to 
note down the serial number of the con- 
cerned ballot papers. Therefore if the 
election petition is silent’ as to: the 
inspection of the ballot papers or whe- 
ther the counting ` agents had noted 
down the serial numbers of those bal- 
jot papers or whether those’ agefts 
raised any objection relating to the 
validity of those ballot papers; if so 
who those agents'are and what are 
the serial numbers of the ballot ‘papers 
to which each one of - them ` advanced 
their objections; the material facts ‘re- 
quired to be stated, are not’. satisfied 
and hence ‘scrutiny of pa „papers 
should not be -otdered.”- © 
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- 15. In- Bhabhi v. Sheo Govind, AIR. 
.. 1975 SE 2117, it has been held as 
under :—~ ot 


“Before the Cori can Onder inspec- 
tion of ballot papers, in an ‘election 
petition the following | conditions are 
imperative : 

(1) That it is important to maintain 
the secrecy of the ballot which is 
sacrosanct and should not be allowed to 
be violated on frivolous, vague and in- 
definite allegations; 

(2) That before inspection. is allow- 
ed, the allegations made against the 
elected candidate must be clear and 
specific and must be supported. by 
adequate statements of material facts: 

(3) The Court must be prima facie 
satisfied on the material produced be- 
fore the Court regarding the truth of 
the allegations made for a recount. 

(4) That the Court must come to the 
conclusion that in order to grant pra- 
yer for inspection it is necessary and 
imperative to do full justice between 
the parties, 


(5) That the discretion conferred on. 


the Court should not be exercised in 
such a way so as to enable the appli- 
cant to indulge in a roving inquiry 
with a view to fish materials for 
declaring the election to be void and 

(6) That on the special facts of a 
given case sample inspection may be 
ordered to lend further assurance to 
the prima facie’ satisfaction of the 
Court regarding the truth of the alle- 
gations made for a recount, and not fof 
‘the purpose of fishing out material. 

If all these circumstances enter into 
the mind of the Judge and- he is satis- 
fied that these conditions are fulfilled 
in a given case, the exercise- of the 
discretion would undoubtedly be pro- 
per.” 

16. In Ganga Ram v, Jeevan Ram 
1970 Raj LW 348, it has been held that 
R. 80 of the Rajasthan: Panchayat and 
Nyay Panchayat Election Rules applies 
equally to the petition whether by 
defeated candidate or by voter. It was, 
however, held that the voters must 
give particulars as envisaged in R. 80 
of the Rajasthan Panchayat and Nyay 
Panchayat Election Rules, 1960. 

17. On behalf of the non-petitioner 
Sardar Singh reliance. has been placed 
.on Amar Singh v. Munsif Magistrate, 
Jodhpur, 1967 Raj LW 224, wherein it 


-| has boer held that the. candidates. „in, 
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Panchayat ..Election being generally 
illiterate some vagueness inconsequen- 
tial particularly does arise, where oppo- 
Site party does not raise any objection 
in this regard. In such ‘circumstances, 
the Tribunal may call for better parti- 
culars. . It was further held that where 
the Tribunal was satisfied as to the 
sufficiency for a case of recount, High 
Court -will not ‘interfere in writ juris- 
diction, 

18. In Shiv Kishan v. Radha Kishan, 
1968 Raj LW 30, it was held that even 
though there is no provision çoz- 
responding to that contained in S&S. 97 
of the Representation of the People 
Act, 1951 it is open to the returned 
candidate to plead in his written statz- 


ment that some invalid vctes were 
counted for the alternative candidate 
and some valid votes cast in kis 


favour were improperly rejected, If he 
gives precise particulars so as to make 
a prima facie case for re-counting the 
votes of the alternative candidate and 
his rejected votes the Tribunal will be 
bound to recount them. But he tcan- 
not ask for a recount of those votes 
unless- he takes the requisite pleas in 
his written statement, 


19. In Vasudeo v. Ram Kishan, (AIR 
1972 Raj 74) it was held that while it 
is desirable that an election petitioner 
should specify the numbers of ballot 
papers which he wants to be counted 
in his favour to be rejected against 
or candidates, 
this cannot be said to be the sine qua 
non for making out a case for the in- 
spection or scrutiny of ballot ‘papers in 
each and every case, By and large, it 
should depend on the facts and cir- 
cumstances of the particular ‘case in 
hand. Where there are quite a. large 
number of votes about which a ‘chal- 
lenge is made then it may be expec:ed 
of the party to disclose the numbers 
of such ballot papers in order: to: avoid 
fishing or roving inquiry in the ballot 
boxes, but where the number of ballot 
papers to be counted is indicated with 
sufficient - particularity otherwise and 
fhe number is not large the mere fact 
that the numbers of the ballot papers 
have not been given in the election 
petition, may not disentitle'a party 
from asking for the scrutiny of the 
ballot papers, 


- 20. Lastly, the learned counsel for 


the petitioner relied on Janardan Dat- 
. Bondra v. Govindprasad ‘Shiy~ 
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prasad, 1979 UJ (SC) 532; {AIR 1979 
Sc 1617), wherein it was held that the 
High Court should not have declined to 
include in the appellant's total votes 
the 250 votes cast in favour of the 
appellant but included in the packet 
of Behaker, If those votes are includ- 
ed in the appeliant’s total, the appel= 
lant secures the highest number of 
votes and is entitled to be declared 
elected, 


21. The symbol of cycle was allotted 
to Sardar Singh and the symbol of 
horse was allotted to Ramniwas, 


22. After hearing arguments of the 
parties on the application of Sardar 
Singh for recount of the votes, the 
earned Munsiff passed the order on 
24-8-1978 for summoning the ballot 
papers and the relevant record from 
the Returning Officer, 


23. Rule 80 of the Rajasthan Pan- 
chayat and Nyay Panchayat Elections 
Rules, 1960 provides that the petition 
shall contain a concise statement of 
the material facts on which the peti- 
tioner relies, This provision is pari 
materia with Sec. 83 (1) (a) of the 
Representation of the People Act, 1951. 
There it is also provided that an elec 
tion petition shall contain a concise 
statement of material facts on which 
the petitioner relies, 


24. The learned counsel for the 
petitioner has vehemently contended 
_that the strict view which the Sup- 
treme Court has taken in Jitendra 
Bahadur v, Krishna Behari, AIR 1978 
276 and Bhabhi v, Sheo Govind, (AIR 
1975 SC 2117) should not be adopted 
for disposing of the election petitions 
of a Panch or a Sarpanch under tha 
Rajasthan Panchayat Act, 1953. He has 
placed reliance on Amar Singh W 
Munsiff Magistrate, Jodhpur, 1967 Raf 
LW 224 wherein it was held as under? 


“The conditions prevailing in a Pan< 
chayat election are different from those 
prevailing in- a parliamentary election. 
Ym the latter the candidates are gene 
rally literarte and are assisted by a 
number of agents most of whom are 
lawyers. In a parliamentary or assemb- 
fy election therefore the election peti- 
tioner is in the position of giving much 
better particulars than in a Panchayat 
election, At the counting of votes in a 
Panchayat election only the candidate 
is allowed to be present vide Rule 
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38 (3), Candidates for the office of 
Sarpanch possess the qualification of 
being barely literate in Hindi, They 
are not in a position fo note down the 
serial number of any ballot paper, 
which has been wrongly accepted or 
wrongly rejected for the simple rea- 
son that these serial numbers are 
printed in English figures, The candi- 
dates for the office of Panch are most- 
ly illiterate, If the Tribunal is satis- 
fied on the basis of material before it 
that a prima facie case for recount is 
made out, then this Court cannot inter- 
fere in the exercise of its writ jur- 
isdiction with the decision of the Tri- 
bunal to recount the votes, The parti- 
culars which can be furnished by an 
election petitioner with regard to the 
improper accepfance or rejection of > 
votes naturally depend on the facts 
and circumstances of a particular case, 
The Tribunal has jurisdiction to in- 
spect the ballot papers in view of the 
provision contained in Rule 78 (d) (i) 
This is further made clear by Rule 
42 (2), Under Order 16, Rule 6, Civil 
P, C. the Tribunal can order the pro- 
duction of the ballot papers by the 
authority having custody of them, In 
disposing of an election petition the 
Tribunal is clothed with the powers of 
the civil court by virtue of Rule 84.” 


25. Rule 86 of the Rajasthan Pan- 
chayat and Nyay Panchayat Election 
Rules, 1960 provided the manner: of 
challenging the elction under these 
Rules, This Rule 86 is pari materia on 
substantial features with Sections 100 
and 101 of the Representation of the 
People Act, 1951, In Amarsingh v 
Munsiff Magistrate, Jodhpur 1967 LW 
224, a distinction has been sought to be 
drawn in parliamentary elections and 
the conditions prevailing in Panchayat 
elections, The law laid down by the 
Supreme Court, by virtue of Art. 141 
of the Constitution of India, is the law 
of the land, As the provisions in the 
Representation of the People Act, 1951 
are pari materia with the Rule 87 of 


the Rajasthan Panchayat and Nyay 
Panchayat Election Rules, 1960, the 
yardstick Iaid down by the Supreme 


Court in Jitendra Bahadur v. Krishna 
Behari AIR 1970 SC 276 and Bhabhi 
v. Sheo Govind, AIR 1975 Sc 2117 
shall have to be followed, 


26. Sub-rule (3) of Rule 38 of the - 
Rajasthan Panchayat and Nyay Pan- 
chayat Election Rules, 1960 provides 
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that votes shall be counted by or 
under the supervision of the Returning 
Officer and each candidate shall have 
aright to be present at the time of 
counting. The Court, in my consider- 
ed opinion, cannot take judicial notice 
of the fact that a Panch or Sarpanch 
in the Gram Panchayat would be 
hardly literate, and would not be able 
to take down the numbers of balot 
papers or would not bein a position 
to lay foundation in the election peti- 
tition on the basis of which a recount 
could be done, 


27. Sub-rule (6) of Rule 38 provides 
that any candidate present at the 
counting may, at any time during the 
counting of votes, request the Return- 
ing Officer to recount the ballot papers 
of all or any of the candidates includ- 
ing himself and the Returning Officer 
shall thereupon recount the same, In 
view of this provision of law, the 
contention on behalf of the respondent 
that recount could not have been done 
by the Returning Officer loses all 
significance, 


28. Before making a recount of the 
‘ballot papers the learned Munsiff did 
not record any order that he was satis- 
fied that in the special circumstances 
of the case the recount was necessary 
in the interest of justice. By not do- 
ing so, the secrecy of the ballot papers 
which is sacrosanct could not be main-= 
tained, The Court must be prima facie 
satisfied on the material produced be- 
fore it about the truth of the allega- 
tions made for a recount and a re- 
counting cannot be made only with a 
view to fish materials for declaring the 
election to be void or for indulging in 
roving inquiry. 


29. In view of the authoritative 
pronouncement of the Supreme Court, 
I have no hesitation in holding that 
the learned Munsiff erred in law in 
ordering recounting of the ballot papers 


without first recording that he was 
prima facie satisfied on the material 
produced before him regarding the 


truth of the allegations made for a re- 
count, 


30. For the reasons stated above, 
the writ petition is allowed, the order 
of the learned Munsiff dated 18-8-1979 
is set aside and the election petition 
is dismissed, 
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31. Looking to the facts and cir 
cumstances of the case, there would be 
no order as to costs. 

Petition allowed. 
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Hukmi Chand, Appellant v. 
Ice & Oil Mills Co, and others, 
spondents, 

Civil Special Appeal No, %8 of 2970, 
D/- 27-2-1980.* 

(A) Contract Act (1872), S. 27 — 
Partnership Act (1932), Ss. 36, 54, 55 
-—' Reasonableness of restrictions — 
Onus of proof — Onus is on party 
pleading that restrictions imposed in 
agreement in restraint of trade are 
reasonable, AIR 1967 SC 1098, Foil. 
{Evidence Act (1872), Ss. 101-104), 

(Para 11) 

(B) Partnership Act (1932), S. 55 (3) 
— Reasonable restrictions — Sale of 
goodwill by retiring partner to other 
partners with covenant in restraint of 
trade within specified area of land in 
his possession — Transfer of land by 
retiring partner — Covenant whether 
reasonable and binding on transferees 
of retiring partner, (Confract Act 
(1872), 5. 27); (T. P. Act (1882), Sec- 
tion 460), 


Jaipur 
Re 


In the present case, at the time of 
dissolution of the partnership firm 
under the dissolution deed, the retiring 
partner sold his share of goodwill in 
favour of other partners and entered 
into an agreement with them that he 
would not carry on the same kind of 
business carried on by the firm with- 
im the area of land in his possession 
and adjoining the factory of the firm. 
Subsequently, the retiring partner sold 
the land in question to his fathe: for 
consideration by a registered sale deed 
and the latter entered into partnership 
with the wife and son of the former 
for carrying on the same business of 
the firm and started further prepara- 
tions in that direction. A suit was fil- 
ed by other partners against the re- 
tiring partner, his father, wife and son 
for issuing © permanent injunction re re- 





Against judgment of fC. M. Lodha, d., 
Reported in 1969 WLN (Part I) 570. 
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straining: them from carrying. on the 
said business, 

Held that the condition in the agree~ 
ment of not carrying similar business 
by the retiring partner only on the 
adjoining premises was reasonable and 
binding on the transferees of the re- 
tiring partner and. can be enforced 
against them, (Paras 12, 25, 27) 

There was nothing indefinite in the 
restrictive covenant, inasmuch as, first- 
ly, the covenant was in terms of the 
provisions of Sec. 55 (3) and was re- 
asonable in order to safeguard the 
interests of the buyers of the goodwill 
Le. other partners, Secondly, with re- 
gard to time limit, it was inherent, in- 
asmuch as by virtue of Exception-1 to 
Sec, 27 of the Contract Act, it would 
come to an end the moment the other 
partners or any person deriving title 
to the goodwill from them would cease 
to carry on like business. (Para 12) 


. The benefit of a negative restricted 
covenant with regard to contracts con- 
cerning land may be assigned, and so 
third parties may acquire such rights 
under a contract to which they were 
not privy. If a person acquires inte- 
rest in land from another, either by 
purchase or lease or at the time of 
dissolution of the partnership, upon 
terms which bind him to observe cer- 
tain covenants respecting the land, the 
assignee will take the rights and obli- 
gation of that person and as such will 
be bound by the restrictive negative 
covenant, if the conditions imposed 
under an agreement are reasonable. 
Moreover, under Sec. 40 of the T. P. 


Act, an obligation arising out of re- 
stricted covenant may be enforced 
against transferees (who were near 


relatives of the retiring partner in the 
instant case) with notice thereof. (1848) 
41 ER 1143, Rel. on. 1969 WLN (Part 1) 
570, Affirmed, (Paras 25, 27, 28) 
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S. K. Kashote, for Appellant; P. N. 
Dutt and P, D, Mathur, for Respon- 
dents. 


MAHENDRA BHUSHAN, J.:— This 
is a defendant’s Special Appeal under 
Sec. 18 of the Rajasthan High Court 
Ordinance against the judgment of the 
learned single Judge dated December 
9, 1969, and arises out of a suit for 
injunction. 


2. The Jaipur Ice and Oil Mills Co, 
(hereinafter referred to as the Com- 
pany) was ordinarily composed of six 
partners, viz., Kishanlal, Mahadeo 
Prasad, Satya Narayan, Kalicharan, 
Bishambhar Dass and Jeewan Prasad, 
and a partnership deed was executed 
cn Feb, 28, 1947. It started manufac- 
turing Ice, Oil and Soap in Bani Park, 
Jaipur. Two of its partners, Bishambar 
Dass and Jiwan Prasad left the firm 
on April 27, 1949, and the rest of the 
four partners, above named, continued 
the partnership business, up to March 
31, 1958, on which date the firm was 
dissolved under a dissolution deed 
(Ex. 2), The firm had acquired a plot 
of land No, 1-VII measuring 260’ x 325’ 
at Bani Park, Jaipur, ona part of 
which the factory had‘ been construct- 
ed, and a residential house on a piece 
of this land, measuring 325’ x 88’ with 
its own money. At the time of dissolu- 
tion of the firm under the dissolution 
deed (Ex, 2) dated March 31, 1958, de- 
fendant No. 1 Kalicharan retired from 
the partnership and was paid Rupees 
26,454.00: as a share of the capital in= 
vested: by him, and. over .and . above 
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that’ he was also paid Rs. 11,001/- “as ` 
his‘ share of the price of ‘the goodwill 
of the firm. At the time of dissolution 
of the firm, it was agreed between 
Kalicharan defendant (1), the retired 
partner, on the one hand, and Kishan- 
lal, Mahadeo Prasad and Satya Narain, 
on the other, vide’ clause 12 of ‘the 
dissolution deed (Ex. 2), that the 
aforesaid land measuring 325’x 88’ and 
the house standing thereon would be 
the exclusive property of Kalicharan 
defendant (1) with full rights of sale 
and mortgage and that Kalicharan 
would get a boundary wall construct- 
ed or have a wire fencing on this 
piece of land, open a separate door to- 
wards the road side, but would not 
have any entrance or exit towards the 
factory compound. It was also agreed 
(vide cl. 13 of Ex. 2) that Kalicharan 
would not carry on the same kind of 
business, ie., Ice Factory, on the land 
in his possession, Kalicharan sold. a 
piece of land measuring 88’ x 162’ out 
of 325’x 88’, which was exclusively 
left to him under Ex. 2, to his father 
Ram Niranjan Lal for a consideration 
of Rs, 3168/- by a registered sale deed 
(Ex. A-18) dated January 12, 1959. 
Thereafter, by deed dated February 11, 
1959 (Ex, P-23), Ramniranjan Lal en- 
tered into partnership with Smt. Genia 
Bai wife of Kalicharan and Hukum 
Chand son of Kalicharan for carrying 
on business of ice and also. admitted 
Rajgopal Kanodia minor son of Kali- 
charan to the benefits of partnership. 
They also applied for a licence to put 
up an Ice Factory on the aforesaid 
land measuring 88’ x 162’ in their pos- 
séssion and started making further pre- 
parations in the direction of establish- 
ing an ice factory. 


3. The Company filed the suit 
through its partner Mahadeo Prasad 
on November 29, 1961 in the Court of 
Munsiff (East) Jaipur City against 
Kalicharan, Hukmichand, Ramniranjan 
Lal, Genia Bai and Rajgopal, minor 
son of Kalicharan for issuing a per- 
manent injunction restraining the de- 
fendants from putting up an ice fac- 
tory on the disputed land measuring 
88'x 162’ and shown in green colour 
in the plan (Ex. 3) and prohibiting 
them to do any business of manufac- 
turing of ice. 


‘4, Kalicharan and Hukmichand filed 
separate written statements and ‘took a 
number of pleas, but the suit was de- 
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creed by the trial Court and the ap- 
peal of the defendants was also dis- 
missed. By the time, Hukmichand filed 
second appeal before this Court and it 
was, heard by a learned single Judge 
the only point which survived was as 
to the ‘effect of clauses 12 and 13 of 
the dissolution deed (Ex. 2), 


5. The conclusions arrived at by 
the trial Court were that clause 13 of 
the dissolution deed (Ex. 2) did not 
impose unreasonable restraint of 
trade on the defendant Kalicharan and 
his transferees, and consequently the 
defendants were bound by the restric- 
tive covenant, and were not entitled 
to put up an Ice Factory on the land 
in question in pursuance of that re- 
straint clause. This finding was affirm- 
ed in appeal by the learned Senior 
Civil Judge (2), Jaipur City. The learn- 
ed single Judge has also affirmed that 
finding and has held that restrictive 
covenant contained in clause 13 of 
the dissolution deed (Ex, 2), im his 
opinion, is reasonable regard being had 
to the nature of the business and fur- 
ther that this restrictive covenant is 
binding on the transferees of Kali- 
charan, viz., Ramniranjan Lal, 


6. The learned Advocate for the 
appellant has submitted that looking to 
the nature of the business, the restric- 
tive covenant contained in clause 13 
of the dissolution deed (Ex. 2) is not 
reasonable, in as much as Kalicharan 
(defendant-1) has been restrained from 
exercising a lawful trade without any 
regard to time, and, therefore, is void. 
He further contends that the restrictive 
covenant at any rate is not a covenant 
running with the land, and, therefore, 
it is not binding on the transferees of 
Kalicharan defendant (1), viz., defen- 
dants 2 to 5, including the appellant. 


3. We will first like to deal, as to 
whether the covenant in restraint of 
trade contained in clause 13 of the 
dissolution deed (Ex. 2) is reasonable 
or not? It will be useful to reproduce 
clauses 12 and 13 of the dissolution 
deed (Ex. 2):— 


Clause 12 — That the 1st party has 
constructed a residential bungalow on 
a piece of land measuring 325’ x 83 
(sketch attached herewith) out of the 
factory land mentioned as per clause 
No. 2 and 5 of this Indenture, from 
his own capital and it has been mutu- 
ally agreed by the parties that the 
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land aforesaid and the Bungalow in 
question shall be sole property of the 
Ist party and he has full rights to sell 
or mortgage. The ist party shall get 
a boundary wail constructed or fenc- 
ing by wire, having a separate door 
towards the road side, No entrance-exit 
will be made through the factory com- 
pound and if made shall be treated as 
trespass, 

Clause 13 — That the Ist party shall 
not carry on the same kind of business, 
ie., Ice Factory, within the area of 
the land as per above clause No, 12 in 
his possession, 


8. Before we construe the above 
clauses of dissolution deed (Ex. 2) and 
express ourselves as to whether this 
agreement in restraint of trade is re- 
asonable or not, we will like to. deal 
with the law codified in Sec. 27 of the 
Indian Contract Act, 1872 (hereinafter 
referred to as the Coritract Act) and 
Sections 36, 54 and 55 of the Indian 
Partnership Act, 1932 (hereinafter re~ 
ferred to as the Partnership Act). 

Section 27 — Agreement in restraint 
of trade void. — Every agreement by 
which any one is restrained from exer- 
cising a lawful profession, trade or 
business of any kind is to that extent 
void, 

Exception 1. —- One who sells the 
goodwill of a business may agree’ with 
the buyer to refrain from carrying on 
a similar business, within specified 
local limits, so long as the buyer, or 
any person deriving title to the good- 
will from him, carries on a like busi- 
ness therein; provided that such limits 
appear to the Court reasonable,: regard 
being had to the nature of the business, 
Section 36 — Partnership Act, 

(1) An outgoing partner may carry 
on a business competing with that of 
the firm and he may advertise such 
business, but subject to contract to the 
contrary, he may not 

(a) use the firm name, 


(b) represent himself as carrying on 
‘the business of the firm, or 

(c) solicit the custom of persons who 
were dealing with the. firm before he 
ceased to be a partner. 

(2) A partner may make an agree- 
ment with his partners that on ceas- 
ing to be a partner he will not carry 
on any business similar to that of the 
firm within a specified period or with- 
in specified local limits; and notwith- 
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standing anything contained in Sec. 27 
of the. Indian Contract Act, 1872, such 
agreement shall be valid if the re 
Strictions imposed are reasonable, 
Section 54 — Partnership Act, 


Partners may, upon or in anticipa- 
fion of the dissolution of the firm, 
make an agreement that some or all 
of them will not carry on a business 
similar to that of the firm within a 


specified period or within specified 
local limits; and notwithstanding any< 
thing contained in Sec, 27 of the 


Indian Contract Act, 1872, such agree- 
ment shall be valid if the restrictions 
imposed are reasonable, 

Section 55 — Partnership Act. 


(1) In settling the accounts of a firm 
after dissolution the goodwill shall, 
subject to contract between the part- 
ners, be included in the assets, and if 
may be sold either separately or 
along with other property of the firm, 


(2) Where the goodwill of a firm is 
sold after dissolution, a partner may 
carry ona business competing with 
that of the buyer and he may adver- 
tise such business, but subject to 
agreement between him and the buyer, 
he may not 

(a) use the firm name, 

(b) represent himself as carrying on 
the business of tHe firi r~ 

(c) solicit the custom of persons who 
were dealing with the firm before its 
dissolution, 

(3) sAny partner may, upon the sale 
of the goodwill of a firm make an 
agreement with the buyer that such 
partner will not carry on business 
within specified local limits, and, not- 
withstanding anything contained in 
Sec. 27 of the Indian Contract Act, 
1872, such agreement shall be valid if 
the restrictions imposed are reason= 
able, 


9. A perusal of Sec. 27 of the Con- 
tract Act will show that it makes 
every agreement by which anyone is 
lawful 
profession, trade or business of any 
kind to. that extent void, unless it is 
covered by the Exception. The Excep- 
tion is applicable to a case where one 
sells the goodwill of a business and 
the seller of the goodwill of the busi- ` 
ness may agree with the buyer to re- 
frain from carrying on a similar. busi- 
ness, within specified local limits se 
Bong as the’ buyer or any person deriv- 
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ing title to the goodwill from him, ` 
carries on like business therein; pro- 
vided that such limits appear to the 
Court reasonable regard being had to 
the nature of the business, “Limits” 
means “local limits” and the duration 
of the restraint is so long as the buyer 
or any person deriving title to the 
goodwill from him carries on the like 
business, Under Sec, 36 (1) of the 
Partnership Act, an outgoing partner 
basa right to carry ona business 
competing with that of the firm, and 
to use the firm name, but under sub- 
section (2) of Sec. 36, the partners can 
enter into an agreement in restraint of 
trade and can bind themselves not to 
carry on any business similar to that 
of the firm within a specified period or 
within the specified local limits and 
notwithstanding anything contained in 
Sec, 27 (1) of the Contract Act, such 
an agreement shall be valid if restric~. 
tions imposed are reasonable, The 
agreement not to carry on similar busi- 
ness may be with regard to the local 
limits or for a specific period. Simi- 
larly, partners upon dissolution of the 
firm may make an agreement under 
Sec. 54 of the Partnership Act that 
some or all of them will not carry on 
a business similar to that of the firm 
within a specified period, or within the 
specified local limits, and such an 
agreement shall be valid if restrictions 
imposed are reasonable. Under Section 
55 (1) of the Partnership Act, goodwill 
is included in the assets in settling the 
accounts of a firm after dissolution, no 
doubt, subject to the contract between 
the partners, and it may be sold either 
separately or along with the other pro~ 
perty of the firm, Notwithstanding that 


the goodwill of a firm is sold after 
dissolution, a partners may carry on 
business competing with that of the 
buyer, but subject to agreement be~ 


tween him and the buyer, he cannot 
use the firm name, represent himself 
as carrying on the business of the firm 
or solicit the custom of persons, who 
were dealing with firm before its dis- 
solution. But, under sub-see, (3) of Sec- 
tion 55 of the Partnership Act, any 
partner upon the sale of the goodwill 
of a firm may make an agreement with 
the buyer that he will not carry on 
business within the specified local 
limits, and notwithstanding anything 
contained in Sec, 27 of the Contrac# 


Hukmi Chand v. Jaipur Ice & Oil Mills 


Raj. 159 
Act, such agreement shall be valid, if 
the restrictions imposed are reasonable. 


10. In the instant case, a look at 
cl. 4 of the dissolution deed (Ex. 2) 
will show that Kalicharan (defendant-1), 
when he separated from the partner- 
ship, besides being paid Rs. 26,454.00 p. 
as the share of his capital, invested, 
as per books, was also paid a sum 
of Rs. 11001/- as a goodwill mak- 
ing a total of Rs, 37,455.00 p. It, there- 
fore, amounts to the sale of his share 
of the goodwill by Kalicharan outgoing 
partner of the firm in favour of the 
other partners, Clause 13 of the dis- 
solution deed (Ex. 2), extracted above, 
will make it clear that Kalicharan, 
the outgoing partner entered into an 
agreement with the other partners, the 
buyers of his share, that he shall not 
carry on the same kind of business, 
ie, Ice Factory, within the area of 
land, as per clause 12, in his posses- 


sion, viz, 325’ 88’, which includes 
88’ x 162’, which was transferred 
by Kalicharan in favour of the 


other defendants including the ap- 
pellant, Under Exception (1) to Sec- 
tion 27 of the Contract Act in case of 


sale of goodwill of a business, the 
seller may agree with the buyer to 
Yefrain from carrying on a similar 
business within the specified local 
limits so long as the buyer or the 
transferee of the goodwill from 
him carries on the like business, In. 


Sec. 36 (2) of the Partnership Act, 
agreement in restraint of trade can be 
with regard to the specified period, or 
within the specified local limits, and 
similarly also in Sec, 54 of the Partner- 
ship Act, but itis not without signi- 
ficance that under sub-sec. (3) of Sec- 
tion 55 of the Partnership Act, whicb 
relates to agreement in restraint of 
trade in case the goodwill is sold after 
dissolution, the agreement in restraint 
of trade has to be only within the 
specified local limits and there is no 
mention that if can also be relating te 
a specified period, Either under Excep- 
tion-I to Sec. 27 of the Contract Act 
or under Sections 36, 54 and 55 of the 
Partnership Act the agreement in re- 
straint of trade can only be valid, if 
the restrictions imposed are reasonable, 


11. The law is settled that the onus 
to prove that the restrictions imposed 
in an agreement in restraint of trade 
are reasonable is on the party, which 
pleads that they are reasonable, In 


. 160 Raj; - 


. this connection, a reference may be 


made to. Niranjan Shanker Golikari v.. 


Centuary Spinning and Manufacturing 
Co., Ltd, AIR 1967 SC 1098 in which 
their Lordships of the Supreme Court 
have held as follows:— 


“Where an agreement is challenged 
on the ground of its being a restraint 
of trade, the onus is upon the party 
supporting the contract to show that 
the restraint is reasonably necessary 
to protect his interests. Once this onus 
is discharged, the onus of showing that 
the restraint ig nevertheless injurious 
to the public is upon the party attack- 
ing the contract.” 


Therefore, because the defendants 
ehallenged clause 13 of the dissolution 
deed (Ex. 2) on the ground of its be 
ing in restraint of trade, the onus 
definitely was upon the plaintiff, who 
supported the contract to show that 
the restraint is reasonably necessary to 
protect his interests. All the courts, in 


the instant case, have held that the 
_ plaintiff has discharged the burden 
placed on him and has satisfied the 


sourt that clause 13 of the dissolution 
deed (Ex. 2) is reasonably necessary 
to protect the interests of the plaintiff. 


12. It is submitted by the learned 
{Advocate for the appellant that no 
time has been specified in cl. 13 of the 
agreement and the restraint being in- 
definite in time is void. But, to. our 
mind, there is nothing indefinite, in as 
much as, firstly we have already said 
‘Jabove that in case of sale of goodwill 
after dissolution under sub-section. (3) 
of Sec, 55 of the Partnership Act, the 
the agreement in restraint of trade by 
the seller of goodwill with the buyer 
is that he will not carry on similar 
business. within the specified local 
limits, a condition in the agreement of 
not carrying similar business by the 
out-going partner only on the adjoin- 
ing premises, which fell to his share 
under the dissolution deed appears to 
be reasonable in order to safeguard 



















buyer of the goodwill of a business or 
la person deriving title to the goodwill 
carries on a like business. 


there is no time limit and, 
he restraint is unreasonable, because 
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the time limit is inherent, inasmuch as 


it will come to an: end the moment]. 
the purchaser of a goodwill or any 
person deriving title to the goodwill 


from him ceases carrying on like busi-|}. 
hess, 


13. Before, we take up the English 
Law and the American Law in rela- 
tion to the restraint of trade, it will 
be useful to refer to the Indian deci- 
sions on Sec, 27 of the Contract Act. 
In Chandrakanta Das v. Parasullah 
Mullick (1921) ILR 48 Cal 1030: (AIR 
1922 PC 167), which was a case of the 
sale of goodwill of a business, it was held 
as follows:— 

“Their Lordships are of opinion that 
this transaction amounted to sale of a 
teal goodwill, and they are unable to 


agree with the view expressed in the 
judgment of the Hich Court, They 
entertain no doubt that what took 


place was a sale of the goodwill, with- 
in the meaning put on the expression 
in such cases as Churton v. Douglas 
(11859) John 174), Trego v. Hunt ({1896) 
AC 7) and Inland Revenue Commrs. v. 
Muller (1901 AC 217) and as used in 
the same sense in S. 27 of the Indian 
Contract Act.” 


In Shaikh Kalu v. Ram Saran Bhagat 
(1909) 13 Cal WN 388, it has been ob- 
served that Sec, 27 of the Indian Con- 
tract Act was reproduced from Section 
833 of the draft of the Draft Civil. 
Code of the State of New York and 
Exceptions 1 and 2 of the Indian Con- 
tract Act are taken with slight varia- 
tions from the two sections immediate- 
ly following Section 833, which lay 
down the exceptions in favour of sales 
of goodwill and of partnership arrange- 
ments, Dealing with the reasonableness, 
it has been . observed, “The substance 
of the matter, therefore, is that con- 
fracts which impose an unreasonable 
restraint upon fhe exercise of a busi- 
ness, trade or profession are void, buf 
contracts in reasonable restraint there- 
of are valid. Whether the limits pre- 
ecribed in the contract are reasonable 
or not depends upon the kind of busi- 
ness to protect which the contract is 
made, and the reasonableness of the 
restraint imposed must be ascertained 
in every case by reference to the 
nature of the business in question and 
fo the sifuation of the parties.” 

14, Now, we will refer to the Eng- 
lish : Law: on the- contract in restraint- 
of trade. The: history - of development: - 
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of the. doctrinė:: of. restramt on trade in 
England shows that it has -unåergone a 
change from.time to time. The earliest 
view was ‘to..avoid all contracts “.to 
prohibit or ,restnain. any . person to use 
a lawful trade at. any time, or at any 
place,” as being against the benefit of 
the common wealth. But, this view 
underwent a change and it became 
clear that the public interests wouid 
not suffer, if a man who sold the- good- 
will of a business* bound himself not 
to enter into. immediate . competition 
with the. buyer. . A rule thus became 
established that contracts in general 
restraint of trade were invalid, . but 
that contracts in partial restraint, if 
reasonable, and not contrary to the 
public interests would be upheld, But 
as trade. expanded and the dealings of 
an’ individual ceased to be confined. to 
the locality in which he lived, the dis- 
tinction between . general and partial 
restraint began to appear. anomalous 
and gradually disappeared. : The House 


of Lords went on to express the view . 


that the division of- agreements in re- 
straint of trade into two classes—general 
and partial (the former -being necesz 
sarily -void in all cases, the latter only 
if unreasonable or injurious to the 
public interests) can no longer be sus- 
tained as a rule of common: law. Lord 
Macnaghten’ s speech in the Nordenfelt 
case (1916) Bulst 136 is the foundation 
of the modern law on the subject 
asa result-of it and later cases in 
which it has been elucidated. Anson 
in his Law of Contract (24th: Edn.) has 
laid down certain propositions. of law 
at page 350 to the following effect :-— 


J. All restraints of trade, in the 
absence. of special justifying circum- 
stances, are contrary to public policy, 
and therefore void. 


2. It is a question of law for the 
decision of the Court whether the spe- 
cial circumstances adduced door donot 
justify the restraint; and if a restraint 
is not justified, the Court will, -if 
necessary, take the point. since it re- 
- lates to a matter of public policy, and 
the Court does not enforce agreements 
which are contrary to public policy. 

3. A restraint can only be justified 
if it is. reasonable (a).in the interests 


of the contracting parties, and (b) in 
the interests of the public. 
4.. The onus of. showing that the 


l Testraint is reasonable between the par- 
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ties. rests upon the ‘person ‘alleging that 
it.is so, that is. to say, upon the cove- 
nantee. That onus of showing that, not- 
withstanding that a covenant. is’ reason- 
able between the parties, it is- never- 
theless injurious to the public interest 
and therefore void, rests upon the 
party alleging it to be so,‘ that is ‘to 
say, usually upon the covenantor, But 
once the agreement is before’ the 
Court it is open to scrutiny in all its 
surrounding circumstances as a auestier 
of law. 


‘15. Traditional categories of agree- 
ments in restraint of trade according 
to Anson are two and one of them is 
an agreement between the buyer anc 
seller of. a business together with its 
goodwill, whereby the seller elects not 
to carry on a business which will 
compete with that of the buyer. 


16. The factual situation which in- 
vites the application of the doctrine 
must need change with prevailing eco- 
nomic and social conditions, and it is 
important to bear in mind that refer- 
ence to cases can be only by way of 
illustration and not exhaustive; ‘the 
classification must remain fluid and the 
categories can never be closed.’ But 
at this point of time, when economic 
theory results — from the point of view 
of the public — than a non-competitive 
economy, it is tempting to „define a 
contract in restraint of trade as being 
one .which is designed to restrict com- 
petition, although it must be admitted 
that there is no judicial authority. for 
this formulation, 


‘17. The law concerning restraint of 
trade has also changed from time to 
time, both in form and in spirit, in 
Tesponse to changes in conditions of 
trade. (Anson’s Law of Contract p. ats 
para 5), 


18, Chitty on Contracts — General 


Principles (24th Edn.) in paras 9€1, 
968, 984 and 985 has summarised the 
subject of restraints of trade as fol- 


lows :— 


961— All covenants in restraint of 
trade are prima facie unenforceable at 
common law and are enforceable only 
if they are reasonable with reference 
to the interests of the parties concern- 
ed and of the public. Unless the wm- 
reasonable part can be severed by the 
removal of either part or the whole of 
the covenant in. question, its inclusion’ 


t 
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renders the covenant or the entire con- 
tract unenforceable. The doctrine of 
restraint of trade is probably one of 
the oldest applications of the doctrine 
of publie policy; cases go back to the 
second half of the 16th century and 
as early as 1711 it was laid down in 
Mitchel v. Reynolds ((1711) 1 P Wms 
181) that a bond to restrain oneself 
from trading in a particular place, if 
made upon a reasonable: consideration, 
is good, though if it be upon no 
reasonable consideration or to restrain 
from trading at all, it is void. 


968 — While all restraints of trade 
to which the doctrine applies are prima 
facie unenforceable, all whether par- 
tial or total, are enforceable if reason- 
able, As was said by Lord Macnagh- 
ten in Nordenfelt v. Maxim Nordenfelt 
Co, (1894) AC 535, 565: “It is a suff- 
cient justification, and indeed it is the 
only justification, if the restriction is 
reasonable — reasonable, that is, in 
reference to the interests of the par- 
ties concerned and reasonable in 
reference to interests of the 
public, and sọ guarded 
as to afford adequate protection 
to the party in whose favour 
it is imposed, while at the same time 
it is in no way injurious to the public.” 
Even if the restraint is unlimited in 
time or in space it will be upheld if it 
is reasonable, although the absence of 
such a limit “is a remarkable feature 
prima facie needing justification.” 
Worldwide restrictions have passed 
muster in the Courts, but only where 
the restrictions to be reasonably effec- 
tual had to be worldwide.” 


984 — Where the goodwill of a busi- 
ness is sold, there being no express 
agreement as to the vendor’s refraining 
from future competition, the vendor 
may set up a rival business, but he is 
not entitled to canvass the customers 
of the old firm, and may be restrained 
by injunction from soliciting any per- 
son who was a customer of the old firm 
prior to the sale to continue to deal 
with the vendor, or not to deal with 
the purchaser. The ground of this may 
be either that a man may not derogate 
from his own grant, or that the vendor 
had impliedly contracted not to solicit 
his former customers, or that it would 
be fraudulent to do so. “It is not 
right”, observed Lord Macnaghten, “to 
profess and to purport to sell that 
which you do not mean the purchaser 


the 
so framed 
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to have, it is not an honest thing to 
pocket the price and then to recapture 
the subject of sale, to decoy it away or 
call it back before the purchaser has 
had time to attach it to himself and 
make it his very own.” For the same 
reason the vendor of a business may 
not represent that he is carrying on 
business in continuance of, or in suc- 
cession to, the business carried on by 
his former firm, 


3 
No such covenant can be implied on 
the part of a bankrupt where the busi- 
ness is sold by the trustee in bank- 
ruptcy, because the alienation is com- 
pulsory; this is the case even though 
the bankrupt agreed to aid in realising 
the business. A purchaser of a busi-. 
ness and goodwill of a bankrupt has 
therefore no right to restrain the 
bankrupt from setting up a fresh busi- 
ness or from soliciting customers of the 
old business and this even though the 
bankrupt has joined in the conveyance 
to the purchaser. This rule applies also 
to the sale of a debtor’s business by a 
trustee of a deed of arrangement for 
creditors. This is also regarded as a 

compulsory alienation. 


985 — Upon similar principles, in- 
cluding that of Trego v. Hunt, ((1896) 
AC 7) just referred to, restrictive 


covenants which. operate upon the dis- 
solution of a partnership are valid, if 
they impose no wider restraint than 
the circumstances reasonably require. 
A fortiori, such restrictive covenants 
are generally valid during the continu- 
ance of the partnership; thus, an 
agreement by one of the proprietors of 
a theatre not to write plays for any 
other theatre is good. In the absence 
of any express covenant an ex-partner 
on dissolution of the partnership may 
carry on a similar and competing busi- 
ness in his own name and may deal 
with customers of his former firm. But 
he may not directly or indirectly can- 
vass them or persuade them to deal 
with himself and not with the old firm, 
nor may he carry on his business in 
the name of the old firm or represent 
his business as still being that of the 
old firm. 7 


An ex-partner may, however, adver- 
tise himself as having been connected 
with the business sold. The principle 
of Trego v, Hunt extends to the exe- 
cutors of a vendor who are executing a 
contract for the sale of the goodwill, 
and the executors of a deceased ‘part~ 
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ner will be restrained from soliciting 
the customers of the old firm. 


19. In the United States of Ame- 
rica, the law relating to “bargains in 
restraint of trade? as given in ‘Re- 
instatement of the Law of Contract of 
the American Law Institute (1932 Edn.) 
(Vol, IIP has been summarised thus :— 


SA bargain is in restraint of trade 
when its performance would limit com- 
petition in any business or restrict a 
promisor in the exercise of a gainful 
occupation. A bargain in restraint of 
trade is illegal if the restraint is un- 
reasonable, A restraint of trade is un- 
reasonable, in the absence of statutory 
authorisation or dominant social or 
economic justification, if it 


(a) is greater than is required for 
the protection of the person for whose 
benefit the restraint is imposed, or 

(b) imposes undue hardship upon the 
person restricted, or 

(c) tends to create, or has for its 
purpose to create, a monopoly, or to 
control prices or to limit production 
artificially, or 

(d) unreasonably restricts the aliena- 
tion or use of anything that is a sub- 
ject of property, or 

(e) is based on a promise to refrain 
from competition and is not ancillary 
either to a contract for the transfer of 
goodwill or other subject of property 
or to an existing employment or con- 
tract of employment, 

The following instances of reasonable 
restraint have been given under Sec- 
tion 516 of that book. — 

(1) A bargain by the transferor of 
properety or of a business not to com- 
pete with the buyer in such a way as 
to injure the value of the property of 
business sold; 


(2) A bargain by a partner not to 


interfere by competition or otherwise 
with the business of the partnership 
while it continues, or subject to 
reasonable limitations after his retire- 
ment, 


The following illustrations given in 
that book may be quoted with advan- 
tage, — 


1. A sells B the assets of A’s busi- 


ness and the goodwill thereof, and 
agrees never to engage in a similar 
business in that town in competition 


with B. B’s business extends through- 
out the town, Though the agreement 
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is unlimited in time, its limitation 
in space makes it reasonable. 

2. A, B and C form a 
partnership for a term of 
Each agrees with the others that he 
will not engage individually in the 
business of the partnership during its 
continuance, and that if the business is 
continued by the other two members of 
the partnership after its termination, 
he will not compete with the business 


mercantile 
10 years. 


as carried on by those two. The re- 
straint of trade is reasonable.” 
20. It can, therefore, be said that 


according to American Law also, em- 
phasis is about the reasonableness of 
the restraint in trade. If a bargain in 
restraint of trade is unreasonable, then 
it is illegal, As per that law, a part- 
ner can enter into an agreement not 
to compete with the business of the 
partnership either directly or indiectly, 
but such agreement must be ancillary 
to the contract of partnership itself or 
to a contract by which a partner dis- 
poses of his business at the time of his 


retirement; provided again if it is 
reasonable in its limit, 
21. Halsbury’s Laws of England 


(8rd Edn.) (Vol. 38) at page 15 and om- 
wards has dealt as to what constituted 
restraint of trade. It is the general 
principle of the common law that a 
man is entitled to exercise any lawful 
trade or calling as and where he wills 
and the law has always regarded jeal- 
ously any interference with trada, 
even at the risk of interference with 
freedom of contract, as it is public 
policy to oppose all restraints upcen 
liberty of individual action which are 
injurious to the interests of the State. 
Dealing, with this subject in Golikari’s 
case (AIR 1967 SC 1098) (supra) the 
Supreme Court observed as follows :—; 

“The rule now is that restraints whe- 
ther general or partial may be good 
if they are reasonable. A restraint upon 
freedom of contract must be shown to 
be reasonably necessary for the pur- 
pose of freedom of trade. A restraint 
reasonably necessary for the protection 
of the covenantee must prevail unless 
some specific ground of publie policy 
ean be clearly established against it. 
(Underwood (E) & Sons Ltd. v. Barker 
(1899) | Ch 300). A person may he 
restrained from carrying on his trade 
by reason of an agreement voluntar‘ly 
entered into by him with that object. 
In such a case the general principle of 
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_' freedom of trade must be applied with 
.due .regard to the. principle that- public 
policy -requires for -men.. of full .age 

‘and understanding the utmost freedom 
of contract and that:.it is public policy 
to allow a trader to dispose of his 
business to a successor by whom it may 

: he efficiently carried. on and to afford 

to an employer an unrestricted choice 
of able .assistance and the opportunity. 

to instruct them in his trade and its 
secrets. without fear. of -their be- 
coming his competitors, (Fitch v, Dewes, 

((1921) 2 AC 158 at pp. 162-167).” 


22. The submission of the learned 
‘Advocate for the appellant is that in 
S. 36 (2) and S. 54 of the Partnership 
Act, the word “or” appearing in be- 
tween the words “specified ‘period” and 
“within specified local limits” should be 
read as “and” and, therefore, before 
. these provisions, which permit redson- 
able restraint of- trade can apply it is 
necessary that clauses putting reason- 
able restraint must not only be for a 
‘specified period, but ‘should also _ 
within specified local limits We may 
observe that the case being of sale of 
goodwill by defendant (1) outgoing 
partner in favour of the other part- 
ners, the case falls under sub-s. (3) of 
` §..55 of the “Partnership Act, which 
only provides än agreement in restraint 
_of trade within the specified local 
limits, and the word “or” has not been 
used. This argument has, therefore, no 
force. Even otherwise, to our mind, it 
is absolutely, not necessary to read the 
conjunction’ “or” as “and” in the above 
provisions of the Partnership Act. 


23. We have stil)’ te consider an- 
other’ submission of the learned Advo- 
cate for the appellant. that the cov- 
enant contained in cl. 13 of the disso- 
lution deed (Ex. 2) in the present case 
does not run with the land and, there- 
fore, at any: rate defendants (2) to -(5), 
who are the transferees from defen- 
dant (1), and derived title to the land 
from him cannot be bound down by 
the personal covenant entered into | by 
- defendant (1). The submissions of the 
! Jearned: Advocate that S. 11 and S. 40 
of the T, P. Act which deal with the 


covenants running with the land do°™ 


not apply in this case. In support of 
his contention. the. learned counsel has 
relied upon” Maharaj Bahadur Singh v. 
Balchand, AIR 1922 PC 165; Matilal 
Daga v. Ishwar Radha Damodar, AIR 
1936 Cal 727; .Zetland v. Driver, (1938) 
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. referred to .the reasons of 


~ right =. toss: be: 


AE R. 


.2-All ER- 158- and‘: Harihar 1, ' Kamta 
Prasad,- -AIR 1944- Oudh 35, «2+ + 


24. The contention ` of the’ _ learned 
counsel for the respondent, On ‘the other 
hand jis, that the restraint’ covenant’ in 
the- ‘present case is a -negativë covenant 


‘and jis ‘a ‘benefit’ of -an obligation aris- 


ing out of contract annexed to the 


. ownership of. immoveable.. property and 


such a right or obligation’ can be en- 
forced .against a. transferee’ with a 
„notice thereof. He contends. that the 


defendants (2 to 5) are near relations 
of Kalicharan defendant (1), and it-can 
be said that they. had the notice -of 
the covenant contained in cl, 13 of .the 
dissolution deed (Ex, 2) entered into by 
Kalicharan with respondent . (1). - In 
support of his contention, the learned 
counsel has relied upon Lord- Strath- 
cona Steamship Co, v. Dominion Coal 


Co, Ltd, 1926: AC 108; Tulk v. Moxhay 
-(1848) 41 


ER 1143; Ram Briksh v. 
Shyam Sunder, AIR 1958 Pat 467. 
Dhannulal v. Bansidhar, AIR 1929 ° Pat 
349 and Lodna Colliery Co. v. Bepin 
Behary, AIR 1928 Pat 383. (2). - ; 

25. In Tulk v. Moxhay (supra), the 
plaintiff, the owner of a vacant piece 


‘ef land and: all houses surrounding it 


had sold the vacant piece of ground 
to a person who covenanted that, he 
would keep the same in its then form 
in an open state uncovered with build- 
ings, and the defendant bought land 
from that person with notice of the 
covenant. It was held that the cov- 
enant was enforceable against the defen- 
dant, who had notice thereof and, 
therefore, he was not entitled to build 
on the land. In that case, though the 
covenant was affirmative in terms, but 
was really of a negative character, viz. 
not to build upon the land, Thus under 
S. 40 of the Transfer of Property Act, 
‘an obligation of the nature of (nega- 
tive covenant), that is to say, an obli- 
gation arising out of restricted, cov- 
‘ehant may be enforced against a trans- 
feree with notice thereof. 


26. Anson in his Law of Contract 
dealing with the subject of restricted 
covenants of land at pages 361-362 has 
Lord Reid 
at page 362.-as follows:—. . 

“Restraint of trade appears to me to 


- imply that a man contracts. to. give up 
- some - 
. would -have had. A..person- -buying.«.or 


freedom which . otherwise - he 


=; previous- 
nlet 


- had no- 
there --ate::rall,::. 
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„alone to :trade: there; and when 
he takes possession: of : that ~ land, 
subject to .a negative restricted . cov- 
“énant, he gives up no right of freedom 

which’ he previously had.” 

27. The.. same author at page 397 
deals with the subject in the ens 
_ words : — 


“English law “has always drawn a 
distinction between the principles ap- 
plicable to real and to personal pro- 
perty; so, where contracts concerning 
land are concerned, somewhat different 
‘rules prevail. If A leases .land to -B, 
'B’s lease is enforceable by and. against 
-subsequent purchasers of the reversion, 
‘even though they were not parties to 
the original contract. Also under the 
‘principle of equity known as the rule 
in Tulk v. Moxhay ((1848) 41 ER 1143), 
it is possible for a vendor of freehold 
Jand to attach to the ‘land restrictive 
-covenants as to its use which will bind 
all subsequent owners who take with 
notice of the covenants. In such a case, 
. however, the person seeking to -enforce 


the covenant must retain in the vici- 
.nity land capable of being benefited 
by its observance; he must have a 


. permanent proprietary interest in its 
enforcement. 


Similar principles are also applied to 

certain other interests concerning land, 

’ such as easements, contractual licences, 
and options to purchase.” 


'|Relying on the rule in Tulk v.’ Moxhay 
(supra) it can -be said that the benefit 
of a negative restricted covenant with 
regard to contracts concerning land 
{may be assigned, and so third parties 
_|may ‘acquire such rights under a con- 
‘|tract to which they were not privy. If 
Ja person acquires interest ‘in land 
|from another, either by purchase or 
lease or at the time of dissolution of 
the partnership, upon terms which 
bind him to observe certain covenants 
respecting the land, the assignee will 
take the rights and obligation of that 
person and as such will be bound by 
i tthe restrictive negative covenant, if- the 
‘conditions imposed under an agreement 
¿jare reasonable. Chitty on 
: (24th Edn.) in. para’ 993 has summarised. 
the subject in these words :— 


' «Restraint affecting commercial use of. 


land. .—- Where a restraint affecting -the 
í commerdal use’ of land is accepted by 
' oné. -who enjoyed -his interest ‘in ` the 
“land ‘before: the making-of the arrange- 


iutment-- under whieh the =~: restraint was `` 
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‘Kalicharan with 
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it is clearly: established. that 
the doctrine’ of restraint of- trade ap- 
plies to the same extent as it otherwise 
would, (vide Esso Petroleum Co, Lid. 
v. Harper’s Garage Siouipatt -Ltd., 1968. 
AC 269.) . 


28. It can, therefore, be said that 
the doctrine in restraint of trade is 
capable of applying where ‘the restraint 
also relates to a particular piece of pro- 
perty. Defendant (1) Kalicharan had 
voluntarily entered into.an agreement 
containing cl. 13- of the’: dissolution 
deed (Ex. 2) that he would not carry 
on the same kind of business, ie, an 
Ice Factory, within the area of land 
He had done so 
after taking Rs. 11,001/- as his share in 
the goodwill. He or his assignees, who 


‘had purchased a part of this land cal- 


ling ‘notice of the covenant contained 
in cl. 13 of Ex. 2 cannot .be permitted 
to use the land in a manner inconsis- 
tent with the contract entered into by 
the plaintiffs while 
separating from the partnership busi- 
ness, Otherwise, the original purchaser 
or the partner separating from oe 
partnership even upon the sale of ` 


. goodwill of a firm will be able to ‘sell 


the property the next day for a 
greater price in consideration. of the 


assignee being allowed to escape from 
the liability which he (partner) had 
himself undertaken, Therefore, | the 


defendants (2 to 5) who are none else 


. but the close relations of Kalicharan 


(defendant 1) are also bound by cl. 13 
of Ex. 2, 


29. It can „hardly be disputed . that 
if a covenant in restraint of trade is 
valid, i.e, the conditions imposed are 
reasonable, a breach of it can be res- 
trained by injunction. 


30. In view of what has been dis- 
cussed and stated above, we are of -the 
opinion that this special appeal has..no 
force and we hereby dismiss it with 
costs. 


Appeal : dismissed. 
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P. D. KUDAL, J. °: 


Jameel, Petitioner v, Gul Mohammad 
and others, ‘Respondents, ` 


Election Petn, No. 5 of 1977, D/- 28-2- 
1980. 7 

(A) Election Symbols ` (Reservation 
and Allotment) Order (1968), 
Paras 18, 13 — Election *Com- 
mission — Powers of —.-Official candi- 
date of political party “— Change in, 


after last date for withdrawal of can- 
didature — Discretion lies with Elec- 
tion Commission —- (Conduct of Elec- 
tion Rules (1961), R. 10 — Constitution 
of India, Art, 324 — Representation of 
the People Act (1951), S. 169). i 


The powers which have been vested 
in the Election Commission by Mac 
of Art. 324 read with sub-r. (4) © 
R. 10 of the “Conduct of ote 
Rules, 1961 and para 18 of the Election 
Symbols . (Reservation and Allotment). 
‘Order, (1968) clearly postulate that 
though a political party is debarred 
from making any representation to the 
Returning Officer for allotment of a 
symbol after 3 p.m. on the last date 
of withdrawal of candidature, yet the 
powers of the Election Commission are 
unfettered to issue directions or in- 
structions to the Returning Officer to 
change or allot a particular symbol to 
a particular candidate. , (Para 20) 


In the instant case A was adopted as 
an official candidate of one political 
party for a particular Constituency. 
However, on the day next to the last 
daté of withdrawal of ‘candidature, 
that political party requested the Elec- 
tion Commission to accept B instead of 
A-as-its official candidate, 


Held, it was wholly within the dis- 
cretion of the Election Commission to 
accept the request of the party or to 
refuse it. If the Election Commission 
had refused to, accept the request of 
the party, then, the Election Commis- 
sion was well within its powers to have 
refused that request. But if the Elec- 
tion Commission chooses to accept the 
plea of a political party to change its 
official candidate even after the last 
date of withdrawal, then constitu- 
tionally or otherwise there was no im- 
pediment in the exercise of such dis- 
cretion by the Election Commission. 
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The Election Commission, under such 
circumstances, was quite competent to 
issue appropriate ‘direction or instruc- 
tions to the Returning Officer. AIR 
1978 All 201 and AIR -1978 SC 851 and 
an 1962 Pat 18, Rel. on,. (Para 21) 


i (B) Representation of the People Act 
(1951), Ss. 80, 81, 169 — Election Com- 
mission — Directions and instructions 
issued by — Normally, no interference 
by High Court, (onpahan of India, 
Arts. 226, 324). 

The Election TEER PIRS has tò work 
within the framework of Art. 324 and 
subject to such other Rules or orders 
which have been framed by virtue of 
the powers conferred under S. 169 of the 
Representation of the” People Act, 1951. 
If the Election Commission acts in a 
manner which is contrary to the man- 
datory provisions of law or of the 
rules or orders framed in consequences 
of the powers vested under S, 169 of 
the Representation of the People Act, 
1951, then High Court has jurisdiction to 
examine the correctness ‘of the decision 
arrived at by -the Election Commis- 
sion. High Court shall not normally 
interfere with the decision of the Elec- 


tion Commission unless the instruc- 
tions and directions issued by the 
Election Commission are manifestly 


perverse, arbitrary in nature, or against 
the principles of natural justice. 
f (Para 28) 
(C) Representation of the People Act 
(1951), Ss. 82, 80 and 81 — >: Election 
petition — Necessary or. proper parties 
— Plea that political symbol of a 
party issued illegally to wrong candi- 
date by Election Commission — Presi- 
dent or Secretary of concerned poli- 
tical party are not necessary parties. 
“ (Para 35) 
(D) Representation’ of the People Act 
(1951), S, 81 (3) — Election petition — 
Supply’ of true copies to respondents —: 
Omission to write ‘“trué copy” — Mere 
irregularity — Does not vitiate election 
pétition. (Para 36) 
Cases Referred: Chronological Paras 


AIR 1978 SC 851 . 88 
AIR 1978 All 201 : 1978 All LJ 237 29 
‘ATR 1969 SC 663 | 30 
AIR 1962 Pat 18 24 


Ramesh Chand Swami, for Petitioners 
M. R. Calla, . for Respondent; V. S 
Dave, for the -Election .Commissioner. 

ORDER:— This election. petition has 
been filed by on ctor against the 
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returned candidate Shri Gul Moham- elections were held and Shri Gul 
mad respondent No, 1. The petitioner Mohammad contested as the official 
claims himself to be an elector of the candidate of the Janata Party on the 
Rajasthan Legislative Assembly Con- authorised symbol ‘haldhar within 
stituency No. 42 (Johri Bazar, Jaipur) wheel’ of the Janata Party. Shri Gul 
and, thus, claims himself to be en- Mohammad was returned elected to 
titled to file the .petition, The election the Rajasthan Legislative Assembly. 


Legis- 
No, 42, 
1977, 

14th 


to the Johri Bazar Rajasthan 
lative Assembly Constituency 
Jaipur was held on 13th June, 
and the result was declared on- 
June, 1977. : 


2. The Janata Party applied for the 
symbol of ‘Haldhar within wheel’ as 
the official symbol of the Janata Party. 
This symbol was allotted by the Elec- 
tion Commission to the Janata Party. 
The nomination could be filed within 
11/5/1977 to 18/5/1977, The withdrawals 
could be made up to 3 pm. on 21-5- 
1977. Originally, the Janata Party de- 
cided to adopt Gul Mohammad, respon- 
dent No. 1, as its official candidate 
from the Johari Bazar Constituency 
No, 42, A communication was sent .to 
the Election Commission on behalf of 
the Janata Party to that effect. Later 
on, the Janata Party decided to field 
respondent No. 5, Shri Mohammad 
Sayeed Khan as an official candidate 
of the Janata Party. The decision of 
the Janata Party to adopt Shri 
Mohammad Sayeed Khan was com- 
municated to the Election Commission 
by the General Secretary of the Janata 
Party. The Election Commission and in 
turn the Chief Electoral Officer Rajas- 
than issued and allotted the official 
symbol ‘Haldhar within wheel’ of the 
Janata Party to Shri Mohammad 
Sayeed Khan, The specimen of the 
symbol and identity card bearing candi- 
dature of the Janata Party was also 
given to Shri Mohammad Sayeed Khan. 
the list published under S. 37 of the 
Representation of the People Act, 1951, 
showing therein Mohammad Sayeed 
Khan as the official candidate of the 
Janata Party, has been produced and 
has been marked as Annexure 1, 


3. The General Secrtary of the 
Janata Party, however, on 22-5-1977, 
again requested the Election Commis- 
sion to allot the official symbol of the 
Janata Party to the respondent No. 1 
Shri Gul Mohammad, The Chief Elec- 
toral Office, Rajasthan acting on the 
directions of the Election Commission 
allotted the official symbol of the 
Janata Party, ie. ‘haldhar within 
wheel’ to Shri Gul Mohammed, The 


The main grievance of the petitioner is 
that in the year 1977, there was a 
great wave in: favour of the Janata 
Party and whosoever was allotted the 


Official ticket of the Janata Party 
won the elections, The conten- 
tion of the petitioner is that the 


individuality of the candidate was of 
little consequence and votes were cast 
in favour of the individual who was 
officially adopted by the Janata Party. 
The petitioner has raised an impor- 
tant question of law — whether the 
Election Commission could change an 
official candidate of a political party 
after the time limit fixed for with- 
drawal of the candidature had elapsed. 
In substance, the contention of the peti- 
tioner is that once the time-limit for 
withdrawal of candidature is over, zhe 
Election Commission is left with no 
discretion or jurisdiction to alter or 
change the official candidate or to ailot 
them the official symbol reserved for 
recognised national political parties, 


4, On- the contrary, it has been con- 
tended by the respondents that the 
Election Commission has ample powers 
to entertain an application for chang- 
mg the official candidate even after the 


period of withdrawal of the candi- 
dature is over. The contention is that 
para 13 of the Election Symbols 


(Reservation & Allotment) Order, 1968, 
postulates a limit on the rights cf a 
political party to choose its | official 
candidate for allotment of a symbol — 
reserved for it, The provisions of this 
para, it was contended, are primarily 
meant at facilitating the work of 
smooth conduct of elections. The pro- 
visions of this para do not, however, 
impose any restrictions on the powers 
of the Chief Election Commissioner of 
India as vested in him under Art. 324 
of the Constitution of India, or under 
sub-rule (4) of Rule 10 of the Conduct 
of Election Rules, 1961, or under para 
18 of the Election Symbols (Reserva- 
tion & Allotment) Order, 1968, to re- 
cognise a candidate as an official candi- 
date of a political party, and to’ allot 
him a reserved symbol even after the 
expiry of the last date fixed for with- 
drawal, of the candidature, 


168 Raj: 


5 This stand has 
taken by.the respondents Nos, 3-.and 4 
also. On behalf of the respondent 
No. 5, Shri Mohammad Sayeed Khan, 
it has been contended that by wrongly 
allotting the official symbol of the 
Janata Party..to the respondent No. 1 
Shri: Gul Mohammad the election re- 
sults have been materially affected 
and,. as such, the election of respon- 
dent No. 1 Gul Mohammad is liable to 
be set aside 

6. Respondent No, .1 Shri Gul 
Mohammad has also contended that the 
petitioner is only an elector, and it is 
not understandable as to in what man- 
ner he has been adversely prejudiced 
by allotting the official symbol of the 
Janata Party to him as against the re- 
spondent No. 5 Shri Mohammad Sayeed 
_ Khan. It has also been contended that 
it is the respondent No. 5 who has 
actually sponsored the petitioner to 
file this election petition. The other 
objections. regarding the supply of 
copies, depesit of the security amount. 
and necessary parties have also been 
raised 

1. ‘The following issues were struck 
on 6th. April 1978:— 

1. Whether ‘the entry at serial ` No. 
259 Part 42 Ward No, 26 of the Con- 
stituency No. 42 of the Rajasthan 
Legislative Assembly does not refer to 
the petitioner and he is not an elector 
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within the meaning of Sec. 2 (e) of 
the Representation of People Act, 
1951? 


2. Was it mandatory upon the Janata 
Party to inform the Returning Officer 


of its final choice of its official candi- 
date latest by 3 p.m. on the date of 
withdrawal i.e.. on May 21, 1977? 


3. Whether the provisions of the law 
and the rules, quoted in para 7 of the 
election petition, . are mandatory and 
the Returning: Officer was bound to re- 
congnise respondent No, 5, Mohammad 
Sayeed Khan, as an official candidate 
of the Janata Party and assign its 
symbol to him and no change in the 
decision of the Janata Party could be 
communicated ‘after the date and time 
of withdrawal of candidature (i.e. after 
3 pm. of May 21, 1977) and the order 
of the Returning Officer dated May 23, 
197.7 as contained . in Annexure 2 is 
Hegal? 
` A, Whether the- -decision of the Elec- 
tion Commisšion can be mainte by 
-this petition? : 


-Mohammad - . 
been „practically . 
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5. Whether. the electorates: were miS- - 
led in assuming. Gul Mohammad, re~. 
spondent No. 1; nominated on’ May 22, . 
1977 as an official candidate . of the 
Janata Party in place of. Mohammad 
Sayeed Khan, respondent. No. 5,. who. 
had been allotted the symbol of the 
Janata Party on May 21, 1977 and the 
result of the election has been mate- 
rially affected? 


6. Whether the security money has 


been deposited in accordance with 
Rule 745-G of. the Rajasthan High 
Court Rules, and, if not, what is its 
effect? 


7. Whether this election petition has 
been filed by Shri Jameel having no 
locus standi, in collusion with Moham- 
mad Sayeed Khan (Respondent No. 5) 
with an ulterior motive of unlawful 
gain and, if so, what is its effect? 

8. Whether the Election Commission 
being a juristic person and’ the presi- 
dent and the Secretary of the’ Janata 
Party are necessary parties in the case 
and whether the petition suffers from 
the defect of non-joinder of necessary 
parties and is liable to be dismissed? 

9. Whether. the copy of the election 
petition supplied to the respondent 
No. 1 has not been properly attested 
and. if so what is its effect? 


10. Whether the election - petition has 
not been properly verified in accord- 
ance with Order 6, Rule 15, C. P. C. 
read with Sec, 83 (1) (c) of the. Re- 
presentation of the: People Act, 1951, 
and if so, what is its effect? E 


11. Whether the ‘respondent No. 5 
could neither be deemed to be a candi- 
date set up by the Janata Party 
nor could he have claimed the symbol 
of Haldhar in wheel, as he failed to 


make compliance of Rule 13 .of the 
Election Symbol (Reservation and 
Allotment) Order, 1968. If so, what is 
its effect? 


12. To what relief, if any, the peti- 
tioner is entitled? 


On behalf of the petitioner. the state- 


ments of Jamil PW/1, Mohammad 
Hanif Khan PW/2, Vishnu Bahadur 
Srivastava PW/3, Mohammad Abdul 


Salam PW/4, Mohammed Jama Khan 
PW/5, Mohammad Yusuf PW/6, Abdul 
Mazid PW/?, Manak Lal PW/8, . J. L. 
Beh] PW/9, Mohd. . Ibrahim .. Khan 
PW/10... Rasid. PW/ll, Abdul .Gafoor 
PW/12, Shamsul Huda - PW/13, . Phool 
Chand Pandey. PW/14, K.. M. . Kanungo 
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PW/15 and. Hari Dutt Bhargava PW/16 


were recorded. The petitioner - also 
produced Ex. i to Ex. 46° in’ support 
of his ‘case.. vs 

8 On’ behalf of the: respondent 


No. 1, the ‘statements of Gul Mohd., 


Maksur ` Ahmed; Mohd. Ismail, Hami- 
dum Hassain ‘Saddigi, Sudarshan Lal 
Grower, Abdul Hamid Khan and Kama- 
ruddin were recorded, The respondent 
No. 1 also produced documentary evi- 
dence. The statement of Shri R. K. 
Hegde, General Secretary of the Janata 
Party was also recorded. After seeking 
some adjournments, the learned coun- 
sel for the respondent No. 1 closed his 
evidence. 

9. No evidence was recorded on be- 
half of any other respondent, 

Issue No. 1:— 

10. The petitioner has stated that he 
is an elector of the Rajasthan Legis- 
lative Assembly Constituency No, 42 


Johari Bazar, Jaipur, His name ap- 
pears at Srl. No, 259 in the Electoral 
Roll for the Rajasthan Legislative, 


Assembly held in the year 1977. He 
has further stated that he used to re- 
side in House No, 1920 in Mohalla 
Mominan, Choukari Topkhana Huzuri, 
Jaipur. Ex, R-1/5 is the copy of the 
relevant electoral’ list. The name of 


the petitioner appears at Srl, No, 259: 


The house No. also tallies to be 1920. 
The father’s name of the petitioner also 
tallies, On behalf of the respondents 


no cross-exdmination has been ‘done to. 


rebut the ~ presumption which’. arises 
from this statement, Under such cir- 
cumstances, it is held that the peti- 
tioner is an elector within the mean- 
ing of Sec. 2 (e) of the Representation 
. of People Act, 1951, 

Issue No. .2. :— 


11. Para 13 of the Election Symbols 


(Reservation and Allotment) Order, 
1968, reads as under:— ; 
“13, When a candidate shall be 


deemed to be set up by a political 
party — For the purposes of this 
order a candidate shall be deemed to 
be set up by a political party if, and 
only if, 

(a) the candidate has made a decla- 
ration to -that effect in his nomination 
paper; ` 

(b) a notice in writing to that effect 
has not later than 3 P.M. on ‘the last 
day of „withdrawal of candidatures, 
been delivered tò the returning off- 
. cer of ‘the constituency. and - 
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(c) the said notice is signed by the 


president, the secretary or any.‘ other. : 
office-bearer of the party- and the: 
‘president, - secretary or- such other 


office-bearer is authorised -by the“ party: 
to send such notice and the name and 
specimen signature of the president, 
the secretary or such other office-bea- 
rer are communicated in advance to 
the returning officer of the constituency. 
and to the. Chief Electoral Officet -of 
the State.” e : 


12. According to' sub-clause’ (b) cf 
para 13, a notice in writing to’ the’ 
effect that a candidate has been set up 
by a recognised political party has to 
be delivered not later than 3 p.mi. on 
the last date of withdrawal of candi- 
dature’ to the returning officer of ‘the 
constituency, and in sub-clause (c) it ‘is 
further provided that the said notice is 
to be signed by the president, secre- 
tary or any other office-bearer of the 
party. ; 

13. So far as the Janata Party is 
concerned, it was mandatory for the 
party to inform the returning officer of 
the constituency of its official choice 
of the official candidate latest. by 
3 p.m. on the last date of withdrawal 
ie. on May 21, 1977, 

Issue No. 3: 


14. ‘This issue raises an important 
question of law. Initially, the respon- 
dent No. 1, Gul Mohammad, was ad- 
opted as the official candidate of the 
Janata Party; but later on the Janata. 
Party changed its mind and adopted 
respondent No. 5 Shri Mohammad 
Sayeed Khan as the official- candidate. 
There was no other communication be- 
fore the returning’ officer upto 3 p.m: 
on the last day of withdrawal, i.e. May 


.21, 1977, Treating ‘Mohammad Sayeed 
‘Khan, respondent No. 5 as the official 


candidate of the Janata Party, the re- 
turning officer allotted him the symbol 
of ‘Haldhar within wheel’ which was 
the official symbol of the Janata Party. 


Identity card and -specimen. of the 
symbol were also given to him, On 
May 22, 1977, the Janata Party ap- 


proached the Election Commission and 
pleaded that their official candidate is 
Shri Gul Mohammad, respondent’ No. 1, 
and that the namé’ of respondent ` No. 
5 Shri Mohammad Sayeed ‘Khan ‘was 
wrongly written, As a matter of: fact. 


the Janata Party pleaded that this was 


a’ typographical error.. The Election 
Co accepted the plea--of the 
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Janata Party and allotted the symbol 
of ‘Haldhar within wheel’ to the re- 
spondent No. 1 Shri Gul Mohammad, 
and allotted a free symbol to the re- 
spondent No. 5. The question which 
arises for consideration is, whether the 
Election Commission was competent to 
accept the plea of the Janata Party to 
change its official candidate after the 
date of withdrawal, and whether the 
Election Commission had jurisdiction to 
issue directions to the returning offi- 
cer to allot the official symbol to the 
respondent No. 1 Shri Gul Mohammad 
after cancelling the official symbol 
which was already allotted to the re- 
spondent No. 5 Shri Mohammad Sayeed 
Khan. R., 5 of the Conduct of Elections 
Rules, 1961 provides that the Election 
Commission shall, by notification in 
the Gazette of India and in the Official 
Gazette of each State, specify the sym- 
bols that may be chosen by candi- 
dates at elections in parliamentary or 
assembly constituencies and the restric- 
tions to which their choice shall be 
subject, It further provides that sub- 
ject to any general or special direction 


issued by the Election Commission 
either under sub-rule (4) or sub-rule 
(5) of Rule 10, where at any such 


election, more nomination papers than 
one are delivered by or on behalf of a 
candidate, the declaration as to symbols 
made in the nomination paper first 
delivered, and no other declaration as 
to symbols, shall be taken into consi- 
deration under Rule 10 even if that 
nomination paper has been rejected. 


15. Sub-rule (4) of Rule 10 provides 
that at an election in a parliamentary 


or assembly constituency, where a 
poll becomes necessary, the returning 
officer shall consider the choice of 


expressed by the contesting 
candidates in their nomination papers 
and shall subject to any general, or 
special direction issued in this behalf 
by the Election Commisson (a) allot a 


symbols 


different symbol to each contesting 
candidate in conformity as far as 
practicable, with his choiee; and  (b) 


if more contesting candidates than one 
have indicated their preference for the 
same symbol, decide by lot to which 
of such candidates the symbol will be 
allotted, 


16. Sub-rule (5) provides - that: 
allottment by the returning officer of 
any symbol toa candidate shall be 
final except ‘where itis inconsistent 


the 
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with any directions issued by the Elec- 
tion Commission in this behalf in 
which case the Election Commission 
may revise the allotment in such man- 
ner as it thinks fit, 


17. The political parties have been 
classified in’ para 6 of the - Election 
Symbols (Reservation and Allotment) 
Order, 1968. Two categories of recog- 
nised political parties have been en- 
visaged, If a political party has been 
recognised in four or more States, it 
shall have and enjoy the status of a 
‘National Party’ throughout the whole 
of India; and if a political party is 
recognised as such in less than four 
States then it shall have and enjoy the 
status of a ‘State Party’. 


18. Para 8 of the said order deals 
with the choice of symbols by candi- 
dates of National and State parties and 
allotment thereof, Para 13 lays down 
the conditions as to when a candidate 
shall be deemed to be set up by a 
political party. Para 18 empowers the 
Election Commission to issue instruc- 
tions and directions for the clarification 
of any of the provisions of this order 
and for the removal of any difficulty 
which may arise in relation to the 
implementation of any such provisions 
and in relation to any matter with re- 
spect to the reservation and allotment 
of symbols and recognition of political 
parties, for the purpose of smooth and 
orderly conduction of elections. 


19. Art. 324 of the Constitution of 
India reads as under :— 

"324. Superintendence, direction and 
control of elections to be vested in an 
Election Commission: 

(i) The Superintendence, direction 
and control of the preparation of the 
electoral rolls for, and the conduct of, 
all elections to Parliament and to the 
Legislature of every State and of 
elections to the offices of President and 
Vice-President held under this Con- 
stitution shall be vested in a Commis- 
sion (referred to in this Constitution 
as the Election Commission). 


(2) The Election Commission shall 
consist of the Chief Election Commis- 
sioner and such number of other Elec- 
tion Commissioners, if any, as the 
President may from time to time fix 
and the appointment of the Chief 
Election Commissioner and other Elec- 
tion Commissioners ‘shall, subject to 
the provisions of: any law made in that’ 
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behalf by Parliament, be made by the 
President. 


(3) When any other Election Com- 
missioner is so appointed the Chief 
Election Commissioner shall act as the 
Chairman of the Election Commission. 

(4) Before each general election to 
the House of the People and to the 
Legislative Assembly of each State, 
and before the first general election 
and thereafter before each biennial 
election to the Legislative Council of 
each State having such Council, the 
President may also appoint after con- 
sultation with the Election Commission 
such Regional Commissioner as he may 
consider necessary to assist the Election 
Commission in the performance of the 
functions conferred on the Commission 
by clause (1). 


(5) Subject to the provisions of any 
law made by Parliament, the conditions 
of service and tenure of office of the 
Election Commissioners and the Regio- 
nal Commissioners shall be such as the 
President may by rules determine: 

Provided that the Chief Election 
Commissioner shall not be removed 
from his office except in like manner 
and on the like grounds as a Judge of 
the Supreme Court and the conditions 
of service of the Chief Election Com- 
missioner shall not be varied to his 
disadvantage after his appointment; 


Provided further that any other 
Election Commissioner or a Regional 
Commissioner shall not be removed 
from office except on the recommenda- 
tion of the Chief Election Commis- 
sioner. 

(6) The President, or the Governor 
of a State, shall, when so requested by 
the Election Commission, make avail- 
able to the Election Commission or to 
a Regional Commissioner such staff as 
may be necessary for the discharge of 
the functions conferred on the Elec- 
tion Commission by clause (1).” 


20. The powers which have been 
vested in the Election Commission by 
virtue of Art. 324 read with sub-rule 
(4) of Rule 10 of the Conduct of Elec- 
tions Rules, 1961 and para 18 of the 
Election Symbols (Reservation and 
Allotment) Order, 1968 clearly postu- 
late that thugh a political party is de- 
barred from making any representa- 
\tion to the returning officer for allot- 
ment of a symbol after 3 p.m. on the 
tast date of withdrawal, yet the powers 
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of the Election Commission are wn- 
fettered to issue directions or instruc- 
tions to the returning officer to change 
or allot a particular symbol to a parti- 
cular candidate. 


21. In the instant case, the Janata 
Party requested the Election Commis- 
sion on May 22, 1977 for change oi 


the official candidate, The Janata 
Party wanted to adopted respondent 
No. 1 Gul Mohammad as the official 
candidate in place of the respondent 


No. 5 Shri Mohammad Sayeed Khan 
who had been adopted earlier. This was 
wholly within the discretion of the 
Election Commission to accept the re- 
quest of the Janata Party or to refuse 
it. Ifthe Election Commission had 
refused to accept the request of the 
Janata Party, then, the Election Com- 
mission was well within its powers to 
have refused that request. But if the 
Election Commission chooses to accept 
the plea of a political party to change 
its official candidate even after tke 
last date of withdrawal, then constitu- 
tionally or otherwise there is no im- 
pediment in the exercise of such dis- 
cretation by the Election Commission. 
The Election Commission, under such 
circumstances, is quite competent <o 
issue such a direction or instructions 
to the returning officer. In this case, 
the plea of the Janata Party was az- 
cepted by the Election Commission and 
directions were issued to the return- 
ing officer to allot the official symbol 
of the Janata Party to the respondent 
No. 1 Shri Gul Mohammad in place of 
respondent No. 5 Shri Mohammad 
Sayeed Khan, 


22. The above view is fortified by 
the decision reported in Ram Autar v. 
Satyabir, ATR 1978 All 201 wherein it 
has been held as under :— 

“Sub-rule (5) Rule 10 gives a power 
to the Commission to revise the allot- 
ment of a symbol by the Returning 
Officers in so far as the said allotment 
is inconsistent with the directions 
issued by the Commission. Sub-rule (5) 
of Rule 10 itself provides for an excep- 
tion. The provision does not stop after 
the word ‘final’ but specifically pro- 
vides that it would not be final whsre 
it is inconsistent with any general or 
special directive of the Election Ccm- 
mission. It is apparent that if there is 
a directive by the Election Commis- 
sion and if that directive is contrary 
to the decision of the Returning Off- 
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` means the 
.Para 18 uses the word ‘instructions’ ` or 


- 324 


` wise invalid, 


' order. 
- would squarely come under Cl. (b) of 


‘an 


Rule 10 of the Conduct of Election 
of Rules gives power to the Election 
Commission to issue special or general 
The exercise-of such power 


para 18. The Commission is empower- 
ed to issue instructions and directions 
for.-the removal of any difficulty which 
may arise in relation to the implemen- 
tation of any such provision which 
l provisions of the order. 


‘direction’, The Election Commission 
can, therefore, very well issue either 
instruction or direction accordingly 
to the Returning Officer either direct- 


‘ly or through the Chief Electoral Offi- 


cer. The Election Commission there- 
fore has power to issue instructions or 


“directions even in the matter of altera- 
‘tion of allotment of symbols. And the 


instructions issued by it cannot be 
said to be contrary to the law and do 


‘not violate any provisions of the Act, 


Rule or the orders.” 
.23. Reference may also be made to 


-Mohinder Singh v. Chief Election Com- 
‘missioner, AIR 1978 SC 851, 


wherein 
it has been’ held as under :— 


“Functions as referred to in Art. 
(6) include powers as well as 
duties, It is incomprehensible that a 
person or body can discharge any fune- 
tions ` without exercising. powers, 
Powers and duties are integrated with 
function, ‘The Chief Election Commis- 
sioner has to pass appropriate order 
on receipt of reports from the return- 
ing officer with regard to any situa- 
tion arising in the course of an elec- 
tion and power cannot be denied to 


‘him to pass appropriate orders. More- 
‘over, the power has to 
` with promptitude, Whether 


exercised 
an order 
passed is wrong, arbitrary or is other- 
relates to the mode of 
power and does not 


be 


exercising the 


‘touch upon the existence of the power 


‘in him if it is there either under the 


Representation of the People Act. or 


- the rules made in that behalf, or under 


Art, 324 (1). The Commission is en- 


` ‘titled to exercise certain powers under 
' Art, 324 itself in its own right, in an 


area not covered by Representation of 


ithe People Acts ‘and. the rules. - 
>. It is clear even from Sec. 
' Sec, 64-A of the Representation of- the 
‘People’ Aét.:(1951}  that..the. legislature 


58 and 
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‘cer; the directive of the Election Com- 
- mission would prevail. 


‘provision is made in.-the Act to 


-Gecision, 


‘the ambit of its functions 
- 324.” i 


envisaged the- necessity. : for. the: cancel- 
lation of poll and ordering: of repoll in 
particular polling stations where: situa- 
tion may warrant such-a course. When 
deal 
with . situations. arising -in a particular 
polling station, it cannot be said that 
if a general situation arises whereby 
numerous polling stations may wit- 
ness serious malpractices affecting the 
purity. of the electoral process, the 
power can be- denied to the’ Election 
Commission to take’ .an appropriate 
The fact that a particular 
Chief Election Commissioner may take 
certain decisions unlawfully, arbitrari- 


-ly or with ulterior motive or in mala 


fide exercise of power, is not the test 
in such a. case. The question always 
relates to the existence of power and 
not the mode of exercise of power, 
Although Sec. 58 and Sec, 64-A men- 


tion “a polling station” or “a place 
fixed for the poll” it may, where 
necessary, - embrace multiple polling 


stations. It is true that in exercise of 
powers under Art. 324 (1) the Election 
Commission cannot do something im- 
punging upon the power of the Presi- 
dent in making the notification under 
Sec, 14 of the Representation of the 


People Act. But after the notification 


has been issued by the President, the 
entire electoral process is in the charge 
of the Election Commission and the 
Commission is exclusively responsible 
for the conduct of the election without 
reference to any outside agency, There 
is no limitation in Art. 324 (1) from 
which it can be held that where the 
law made under Art. 327 or the rele- 
vant rules made thereunder do not 


‘provide for the mechanism of dealing 
- with a certain extraordinary 


situation, 
the hands: of the Election Commission 
are tied and it cannot independently 
decide for itself what to do in a matter 
relating to an election. The Election 


‘Commission is competent in an appro- 


priate case to order re-poll of an en- 
tire constituency ‘where necessary.’ It 
will be an exercise of power within 
under Art. 


24, Reference may also be -made to 
Mani Lal v. Budhinath, AIR 1962 Pat 
18, wherein it has been held as 
under :— © f zi 

“Under R. 5 of the Rules, the Elee- 
tion Commission had allotted. the sym- 


~ bol of a ‘cack’. to.the Jharkhand Party 
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of Bihar: A-candiđate declaring, himself 
-. to. be: an official candidate of that. party; 
‘filed his..nomination before the. Return- 
ving Officer, but as no. official confirma- 
..tion from. the party -could reach. the 
- offcer. in time the candidate was allot- 
ted the symbol of an “elephant” instead 
- of the party symbol of. cock Later 
on, the Election Commission was moved 
.in the matter and. he issued a special 
, direction to the Returning Officer to 
. allot the party symbol to the candi- 
“date, on receipt of which the Return- 
ing Officer. cancelled his previous order 
: and allotted the symbol of a cock -to 
‘the candidate. The validity of the 
. order of the Election Commission was 
‘disputed by an Election petition. 


_ Held that it was not possible to hold 
_that the Election Commission had no 
power either to issue a special direction 
in this behalf to the Returning Officer 
. to ‘revise the order of the Returning 
_ Officer, 


© Held further that the contention that 
the power of issuing a special direction 
conferred on the Election Commission 
in R.10 (1) was ultra vires, inasmuch 
as S. 169 of the Act, under which the 
‘Rules, were framed, contemplates con- 
ferment of the power of issuing gene- 
“yal directions only on the Election 
“Commission, could not be accepted. If 
` under S. 169 of the Act, rulés could be 
` framed conferring power on the Elec- 
“tion Commission to issue general’ direc- 
` ‘tions, there was no reason to hold that 
“the Election Commission ‘could not have 
“been vested with the power of issuing 
, Special directions also. 


The contention that the Election 
Commission had no power to revise the 
order of the Returning Officer without 

"hearing other candidates, is not valid. 
' Even if it be assumed“that in revising 
‘the allotment made by the Returning 
Officer of any symbol to any candi- 
date, the Election Commission acting 
‘under sub-r, (2) of R. 10; was acting 
“in a quasi-judicial capacity, it cannot 


‘be concluded that the Election Com- 
mission was bound to hunt for the 
other candidates and consider their 


;, Views. The allotment of symbols wasa 
„Matter. between -the Returning Officer 
‘and the candidate concerned, when: - no 


other candidate was’ claiming that pàr- - 
: ticular symbol the order of revision. of 


the allotment of symbols. was - -in- R 
“Way ‘advèrse ‘to other candidate and `: 
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_ dent Shri Chandra Shekhar, 


. orising. 


the adoption of -party candidates, 
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was not necessary, for.. abe. Election 
Commission to hear: him.. e 
-Held ‘further, that it. was gage not 
necessary that -the Returning.. Officer 
should have heard the other candidates 
before passing his final. order of re- 
allotment, the other ‘candidates had no 
such interest in this matter that the 
Returning Officer was bound to hear 
them before  re~allotting the symbol to 


the candidate concerned.” 


25. Lastly, it was contended that 
para 13 of the Election Symbols (Re- 
servation and Allotment) Order, 1968 


‘requires that the said notice must be 


signed by the President, Secretary or 
any other office-bearer of the party, In 
this connection the statement of Shri 
Ram Krishna Hegde, General Secretary 
of the Janata Party was recorded,’ He 


has stated that the letter of May 21, 


1977, .was signed by the Party Presi- 
and the 
name of Shri Mohammad Sayeed Khan 
was included in the list of May 21, 
1977. He had further stated that both 
the names of the respondent No. 5 
Mohammad Sayeed Khan and Shri Gul 
Mohammad were considered and final 
decision was taken on May 22, 1977. It 
was in consequence of the decision that 
he had written letter Ex, R-1/3. dated 
May 22, 1977. Shri Hegde has stated 
that the party President Shri Chandra 
Shekhar had written a letter to the 
Election Commissioner authorising him 
(Shri Hegde) to make last minute 
changes. The. contention of the seti- 
tioner, is that it was the party Presi- 
dent alone who could have changed the 
names and it was beyond the . compet- 
ence of the General Secretary Shri 
Hegde to have done so. Sub-clause. (e) 
of para 13 of the order 1968, requires 
that it should either be the President 
or the Secretary of the party who 
could make communications to the 
Election Commission, There is no reason 


to disbelieve the statement. of Shri 
Hegde that the party President Shri 
Chandra Shekhar had written. to the 


Election Commission in general auth- 
the . General Secretary Shri 
Hegde to make last minute changes for 
and 
consequent changes in the allotment. of 
party symbols, 4 


26. At no: stage it has been re 
ed on behalf of the Janata ‘Party . that 


the respondent: No. 1: Gul Mohammad 
= was -not their. official 


candidate, . - Shri 
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Hegde has clearly stated that a final 
decision was taken on May 22, 1977 
whereby Shri Gul Mohammad 'was ad- 
opted as official candidates. It was open 
to the Election Commission to have 
turned down the request of the Janata 
Party to change the symbol allotted to 
the respondent No. 5 Shri Mohammad 
Sayeed Khan but if the Election Com- 
mission in its discretion accepts the 
plea of a political party and issues 
directions to the Returning Officer to 
change the allotment of symbols then 
it cannot be said by any stretch of 
imagination that the Election Commis- 
sion acted without jurisdiction, or in 
excess of the powers conferred on it 
by various provisions of law referred 
to above. It must also be said that if 
the letter dated May 22, 1977, was 
written by the General Secretary, and 


not by the President, the Election 
Commission has in no way erred in 
treating that letter as one envisaged 


in sub-cl. (c) of para 13 of the 1968 
order. 


27. For the reasons stated above, 
issue No. 3 is decided against the 
petitioner and in favour of the respon- 
dent No. 1: 

Issue No, 4: 


28. It has. been contended on behalf 
of the respondents that the decision of 
the Election Commission cannot be 
challenged by way of this election peti- 
tion, The Election Commission has to 
work within the framework of Art. 324 
of the Constitution of India and sub- 
ject to such other rules or orders 
which have been framed by virtue of 
the powers conferred under S, 169 of 
the Representation of the People Act, 
1951. If the Election Commission acts in 
a manner which is contrary tothe man- 
datory provisions of law or of the 
rules or orders framed in consequence 
of the powers vested under S, 169 of 
the Representation of People Act, 1951, 
then this Court has jurisdiction to 
examine the correctness of the decision 
arrived at by the Election Commission. 
This Court shall not normally interfere 
with the decision of the Election Com- 
mission unless the instructions and 
directions issued by the Election Com- 
mission are manifestly perverse, arbi- 
trary in nature, or against the princi- 
ples of natural justice. 


29. In the present case. the powers 
which have been exercised by the Elec- 
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tion Commission are already held to 
be within the ambit of. their jurisdic- 
tion and as such, no occasion arises in 
the instant case to interfere with the 
discretion of the Election Commission. 
Issue No. 5: 


30. As stated earlier, the symbol of 
the Janata Party was correctly allot- 
ted to the respondent No. 1 Shri Gul 
Mohammad. There is no question of 
the electorates being misled in assum- 
ing Shri Gul Mohammad to be the 
official candidate of the Janata Party. 
Reference may be made to Paokai v. 
Rishang, AIR 1969 SC 663, wherein it 
has been held as under :— 

“The burden of proof in England is 
the exact reverse of that laid down by 
the Indian Statutes, There, the return- 


ed candidate has to prove that the 
non-compliance or mistake did not 
affect the result of the election. In 


India, the burden is upon the election 
petitioner to show affirmatively that 
the result of the election has been 
materially, affected, 

In such cases, the Court has to see 
whether this burden has been success- 
fully discharged by the election peti- 
tioner by demonstrating to the Court 
either positively or even reasonably 
that the poll would have gone against 
the returned candidate if the breach of 
the rules had not. occurred and proper 
poll had taken place at all the polling 
stations including those at which it 
did not. 

The casting of votes at an election 
depends upon a variety of factors and 
it is not possible for anyone to predi- 
cate how many or which proportion of 
votes will go to one or the 
other of the candidates. The gene- 
ral pattern of polling not only in this 
constituency but in the whole of India 
is that all the voters do not always go 
to the polls, Though statistics can be 
called in aid to prove such facts, it is 
open to Court in reaching their con- 
clusion to pay attention to the demon- 
strated pattern of voting. 

The fact that the election is in con- 
travention of the Act and the Rules 
does not alter the position with regard 
to S. 100 (1) (d) (iv) of the Act. That 
section requires that the election peti- 
tioner must go a little . further and 
prove that the result of the election 
had been materially affected, 

Where, therefore. in the 
petition against a returned 


election 
candidate 
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from a Parliamentary Constituency it 
was proved that by change of certain 
polling centres and owing to firing by 
certain hostile elements a number of 
voters probably failed to record their 
votes which they would have dene if 
polling had gone on smoothly and ac- 
cording to rules, but the election peti- 
tioner failed to prove that by such cir- 
cumsances the election had been mate- 
rially affected, the election of the re- 
turned candidate could not be avoided.” 


31. In the instant case, as the sym- 
bol of the Janata Party was correctly 
allotted to Shri Gul Mohammad, re- 
spondent No. 1, there is no question of 
the result of the election being mate- 
rially affected or the electorates being 
misled, 

32. As a result of the above discus- 
sion, issue No. 5 is decided against the 
petitioner and in favour of the respon- 
dent No. 1. 

Issue No, 6— 

33. The security amount of HKupees 
2,000/- was deposited on July 28, 1977. 
The amount was deposited in the Gov- 
ernment Treasury, and there has been 
substantial compliance of R. 745 (G) of 
the Rajasthan High Court Rules. Thus, 
there is no violation of R. 745 (G) of 
the Rajasthan High Court Rules and, 
therefore, this issue is decided in 
favour of the petitioner. and against the 
respondents, 

Issue No. 7:— 


34. Shri Jameel is an elector and he 
has every locus standi to file the elec- 
tion petition. As the main contention 
of Shri Jameel regarding the allotment 
of official symbol of the Janata Party 
to Shri Gul Mohammad has been decid- 
ed against the petitioner, it is not 
Necessary to go into the details of 
issue No, 7. At any rate, the petitioner 
had locus standi to file the petition and 
there is not enough material on the 
record to hold that the petition has 
been filed in collusion with Shri 
Mohammad Sayeed Khan, respondent 
No. 5 with an ulterior motive. Issue 
No. 7 is decided in favour of the peti- 
tioner and against the respondents, 
Issue No, 8:— 


35. The Election Commission has 
been impleaded as respondent No, 2 in 
the election petition. The learned coun- 
sel for the respondents have not been 
able to satisfy as to how the President 
and Secretary of the Janata Party 
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were necessary parties, In my consider- 
ed opinion, only those persons could be 
impleaded as parties to the election 
petition as has been envisaged in S. 32 
of the Representation of the People Act, 
1951. The President and the General 
Secretary of the Janata Party are nei- 
ther necessary nor proper parties tothe 
election petition. and the petition has 
been properly presented without im- 
pleading the President and the Secre- 
tary of the Janata Party, This issue is 
accordingly decided in favour ‘of the 
petitioner and against the respondent. 


Issue No. 9:— 

36. The copies of the election petis 
tion which were supplied to the respon- 
dent No. 1, have been properly attest- 
ed. All that is needed is that the 
respondents should get the true copies 
of the election petition. If “true copy” 
has not been written it is a mere irre- 
gularity and does not in any way 
vitiate the election petition, Issue Nc. 9 
is accordngly decided in favour of the 
petitioner and against the respondent 
No. 1 


Issue No, 10:—- 


37 It has been contended on behalf 
of the respondents that the election 
petition has not been properly verified 
in accordance with O. 6, R. 15 of the 
Civil P.C. read with S. 83 (1) (c) of the 
Representation of the People Act, 1951. 
The verification of the electior petition 
has been carefully examined and, I 
have no hesitation in holding that the 
election petition has been properly 
verified. Issue No, 19 is accordingly 
decided in favour of the petitioner and 
against the respondents, 


Issue No, 11:— 


38. Tt has been vehemently contend- 
ed on behalf of the petitioner that the 
respondent Ne. 5 had filed three nomi- 
nation papers, atid in view of sub-r. (2) 
of R.5 of the Conduct of Election 
Rules, 1961, the declaration as to sym- 
bol made in the nomination paper first 
delivered: and no other declaration as 
to symbols, shall be taken into consi- 
deration under R. 10 even if that 
nomination paper has been rejected. In 
the first nomination paper which was 
filed by the respondent No. 5 the 
symbol of ‘haldhar within wheel’ was’ 
not prayed for. It is on the basis of 
this provision of law that the respon- 
dent No. 1 contends that the symbol of 
‘haldhar within wheel’ could not be 
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allotted tothe. respondent No. 5. The. finance and activities . of thes Trust. 
- choice of candidate is ‘restricted . by (Case law discussed). ad 


R.:5 of the Conduct of. Election Rules; 
1961;. but as stated earlier, the Election 
Commission has the overall jurisdiction 
for allotting a particular symbol to a 
candidate..In the present case, the 
contingency of exercising the overall 
superintendence of the Election Com- 
mission did not arise as the official 
symbol of the Janata Party was cor- 
rectly allotted to the respondent No. 1. 
In view of these observations, the issue 
No. 11 is decided in favour of the 
respondent No. 1 and against the re- 
spondent ` No. 5. 

Issue No, 12:— 


39.. For the reasons stated above, the 
petitioner is not entitled to any relief 
whatsoever. 


40. In the result, the election peti- 
tion is hereby dismissed, However, 
leoking to the facts and circumstances 
of the case, the parties are left to 
bear their own costs, 

Petition dismissed. 





; -AIR 1980 RAJASTHAN 176 
(JAIPUR . BENCH) 
“PWARKA PRASAD AND M. L, 


SHRIMAL, JJ. 


The: "Urban Improvement Trust, Jai- 
pur, Appellant v. Padmanand and 
others, Respondents,’ i 

‘Civil Misc, Appeal No. 65 of 1976, 


D/- 25-1-1980. 

Rajasthan Land Acquisition Act (24 of 
1953), Ss. 18 and’ 50 (as amended by 
Act 22 of 1966) — Expression “Govt. 
department” in S. 18 — It inciudes Im- 
provement Trust created under Rajas- 
than Urban Improvement Act. (Rajas- 
than Urban Improvement Act (35 of 
1959), S. 1 — Constitution of India, 
Art. 12), 


The Urban Improvement Trust creat- 
ed under the Rajasthan Urban Improve- 
ment Act is entitled to apply under 
S. 18 for making a reference to a Court 
as it is included in the expression 
“State Government department” occur- 
ring in S. 18. The conclusion that the 
trust is a State Govt. department is also 
warranted by the various provisions 
of the Rajasthan Urban Improvement 
Act, under which the Trust is created 
` which ensuré complete control over the 


EX/FX/C222/80/SNV 


. (Paras 16, : 17, -18). 
Various: provisions of the Urban Im- 
provement Act make: it ‘amply clear:. 


‘that the. functions, which the ‘Improve- 


ment Trust is required to discharge; 
are public functions and -a ` duty” has 
been cast upon the Trust to sée “that 
the development of urban aréa is pro- 
perly regulated and-is in conformity 
with the master plan approved by the ` 
State Government, It is also apparent 
from a perusal of the provisions that 
the State Government keeps strict con- 
trol on every activity of the Trust. 
Even the transfers of land made by 
the Trust are to be made-as if the 
Trust is acting as an agent of the’ 
State Government,- The document evi- 
dencing such transfer of land has to 
be executed by the Chairman of ihe 
Trust ‘for and on behalf of the Gov- 
ernor of the State’. A close scrutiny of 
the provisions of the 1959 Act leave no 
doubt that the Improvement Trust, 
created under the aforesaid Act, works 
as an agent or instrumentality of the 
State Government and as such’ the 
Trust must be considered as a ‘State 
Government department’, for the pur- 
poses of 5. 18 of the Acquisition Act. 
(Para 15) 
Cases ` Referred: Chronological Paras 
AIR 1979 SC 1628 i 10 


AIR 1979 Raj 66 : 1977 WEN. 363 4 
AIR 1978 SC 68 g 
AJR 1975 SC 1331 1975 Lab 1c 

881 - > ‘ 8 


AIR 1970 SC 82: (1969) 1 SCC 765: 
1970 Lab IC 212 7 
AIR 1952 All 520: 1952 All LJ 114 6 
(1901) 2 KB 781 : 85 LT 96, Graham v. 
Public Works Commrs. a 7 


S. K. Tiwari, for Appellant; G. G | 
Lunia, for Respondents. . 
DWARKA PRASAD, J.: — The con- 


troversy in this appeal is as to whe- 
ther an Urban Improvement Trust, 
created under the Rajasthan Urban Im- 
provement Act, 1959 (hereinafter called 
‘the 1959 Act’), is competent to demand 
a reference under S. 18 of the Rajas- 
than Land Acquisition Act, 1953,° in” 
such matters where the acquisition is 
made ‘at the behest of the Urban Im- 
provement Trust. 


2. The facts, which have ‘given, ‘rise 
to this appeal, shortly’ put,“ arë that. 
land commonly known as ‘Madhusudan ` 
Ka Bagh’ situated in’-village . ‘Bhéjpura 
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on Jaipur-Tonk Road, was acquired by 
the State Government for the planned 
development of the city of. Jaipur. It is 
not in dispute that the acquisition pro- 
ceedings were initiated by the Town 
Planning Department of the State Gov- 
ernment for the purposes of and at the 
behest of the Urban Improvement 
Trust, Jaipur (hereinafter referred to 
as ‘the Trust’), The Land Acquisition 
Officer, Jaipur passed an Award on 
March 25, 1969 for the sum of 
Rs. 84,480/- for the acquisition of the 
land in question, The Chairman of the 
Trust moved an application before the 
Land Acquisition Officer, under S. 18 of 
the Rajasthan Land Acquisition Act, 
1953 (hereinafter referred to as ‘the 
Act of 1953’) for making a reference to 
the Civil Court for the determination 
of proper amount of compensation and 
of the persons who were legally enti- 
tled to such compensation, A reference 
was made by the Land Acquisition Offi- 


cer to the Court of the Civil Judge, 
Jaipur City. A preliminary objection 
was raised on behalf of the respon- 


dents before the Court that the refer- 
ence was not maintainable, as the Trust 
was not entitled to demand a reference 
under S. 18 of the Act of 1953. The 
Civil Judge, by his order dated Jan. 16, 
1975 accepted the preliminary objection 
and held that the Trust was not enti- 
tled to demand a reference and reject- 
ed the reference on the ground that 
it was not maintainable, Hence, this 
appeal was filed in this Court. 

3. Section 18 of the Act of 1953 as 
amended, which is relevant for the 
purpose of determination of the ques- 
tion which has been raised before us, 
reads as under :— 

“18. Reference fo Court: — (1) The 
State Government department on whose 
behalf or the company for which ac- 
quisition is being made or any person 
interested who has not accepted the 
award or the amendment thereof may, 
by written application to the Collector, 
require that the matter be referred by 
the Collector for the determination of 
the Court, whether his objection be to 
the measurement of the land, the amount 
of the compensation, the amount of 
costs allowed, the persons fo whom it is 
payable, or the apportionment of the 
compensation among the persons inter- 
ested, 


(2) The application shall state the 


grounds on which objection to the 
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award or the amendment thereof is 
taken : 

Provided that every such application 
shall be made — 

(a) if the person making it was pre- 
sent or represented before the Collector 
at the time when he made his award 
or the amendment thereof, within six 
weeks from the date of the Collector's 
award or the amendment thereof, and 

(b) in other cases, within six weeks 
of the receipt of the notice from the 
Collector under S. 12, sub-s, (2) or 
within six months from the date of the 


Collector’s award or the amendment 
thereof whiehever period shall first 
expire.” 

4. According to the provisions of 
S. 18, the ‘State Government depart- 


ment’, on whose behalf or the company 
for which acquisition has -been made, 
is entitled to require the Collector to 
make a reference to the Court, besides 
any person interested who has not ac- 
cepted the award. It was held by the 
learned Civil Judge that the trust evi- 
dently did not fall in any of the abcve 
three categories. It was neither a State 
Government department nor it was a 
company nor it could be placed in the 
category of ‘any person interested’ in 


the matter of receiving compensation. 
Dr, Tiwari, appearing for the Trust, 
argued that the Urban Improvement 


Trust fell within the category of “State 
Government department”, on whose 
behalf the acquisition was being made 
and as such the Trust was entitled to 
require the Collector to make a refer- 
ence to the Court. Mr. Lunia, appear- 
ing for the respondents, however, con- 
tested this submission and argued that 
the Trust cannot be considered to be 
a department of the State Government, 
but it is an autonomous body created 
under the 1959 Act. He also placed 
reliance upon the decision of the learn- 
ed single Judge of this Court in the 
case of the Urban Improvement Trust, 
Udaipur v. Smt. Prem Devi, 1977 WLN 
363 : (AIR 1973 Raj 66), wherein it 


_was held that the Urban Improvement 


Trust was not competent to require the 
Collector to make a reference to the 
Court under S. 18 of the Act of 1653. 
We may, however, observe that the 
only argument advanced before Hon'ble 
Sen, J., as he then was, in the afcre- 
said case, was that the Urban Improve- 
ment Trust was ‘any person interested’, 
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within the meaning of S. 18 of the Act 
of 1953, and the submission which has 
been made by Dr, Tiwari before us 
that the Trust was a State Govern- 
ment department, was neither raised 
nor decided in Smt. Prem Devi’s case, 


5. The modern concept of a Corpo- 
ration as the third arm of the State 
has given birth to a new instrument- 
ality or agency of Government for 
carrying on the complex functions of 
urban development, The functions and 
activities which were earlier carried 
on by a department of the State Gov- 
ernment were transferred to a new 
instrumentality or agency. 


6. In Ram Chandra v, The District 
Magistrate of Aligarh, AIR 1952 AN 
520, a Bench of the Allahabad High 
Court considered the question as to 
what is meant by a department of the 
Government and held that a depart- 
ment is a particular activity or a 
branch of Government under the poli- 
tical charge or control of a Minister or 
a Minister of State responsible to the 
legislature, In Encyclopaedia Britannica, 
(14th Edn.) Vol. 7 at p. 228, the word 
‘department’ is defined to mean ‘a divi- 
sion or part of a system; one of the 
branches’ of the administration in a 
State or Municipality, 


7. In Heavy Engineering Mazdoor 
Union v. State of Bihar, (1969) 1 SCC 
765: (AIR 1970 SC 82), Shelat, J. 
speaking for the Supreme Court observ- 
ed that the question whether a Corpora~ 
tion is an agent of the State must 
depend on the facts of each case. 
Where a statute setting up a Corpora- 
tion so provides, such a Corporation 
can easily be identified as an agent of 
the State. In Graham v. Public Works 
Commr., (1901) 2 KB 781, Phillimore, J. 
said that the Crown in certain cases 
establish with the consent of Parlia- 
ment certain officials or bodies, who 
are to be treated as agents of the 
Crown, even though they have the 
power of contracting as principals, An 
inference that the Corporation is the 
agent of the Government may be 
drawn where it is performing in sub~ 
stance governmental and not commer- 
cial functions. 


8. In Sukhdev Singh v. Bhagatram 
Sardar Singh Raghuvanshi, AIR 1975 
SC 1331, Mathew, J., speaking for their 
Lordships of the Supreme Court, ob- 
served as under :-= 
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“there seems to be no formula which 
would provide the correct division of 
cases of this, type into neat categories 
of State action and private action 
Some clue, however, to the considera- 
tions which might impel the Court in 
one direction or the other may be ob- 
tained from an examination of the 
cases in this area. The decisions of the 
State Courts in U.S.A, seem to esta- 
blish that a private agency, if support- 
ed by public money for its operation 
would be ‘State’, But in all these 
cases, it has been found that there was 
an element of control exercised by the 
State. Therefore, it may be stated gene- 
rally that State financial aid alone does 
not render the institution receiving such 
aid a State agency, Financial aid plus 
some additional factor might lead to a 
different conclusion.........0++ x 


“Another factor which might be con- 
sidered is whether the operation is an 
important public function, The combi- 
nation of state aid and the furnishing 
of an important public service may 
result in a conclusion that the opera- 
tion should be classified as a State 
agency. If a given function is of such 
public importance and so closely relat- 
ed to governmental functions as to be 
classified as a governmental agency, 
then even the presence or absence of 
State financial aid might be irrelevant, 
in making a finding of State action.” 
In Sukhdev Singh’s case the Supreme 
Court further observed: 


“The ultimate question which is rele- 
vant for our purpose is whether such a 
Corporation is an agency or instrumen- 
tality of the Government for carrying 
on a business for the benefit of the 
public. In other words, the question is, 
for whose benefit was the Corporation 
carrying on the business? When it is 
seen from the provisions of that Act 
that on liquidation of the Corporation, 
its assets should be divided amongst 
the shareholders, namely, the Central 
and State Governments and others, if 
any, the implication is clear that the 


benefit of the accumulated income 
would go to the Central and State 
Governments, Nobody will deny that 


an agent has a legal personality differ- 
ent from that of the principal. The fact 
that the agent is subject to the direc- 
tion of the principal does not mean 
that he has no legal personality of his 
own. Likewise, merely because a Cor- 
poration has legal personality of its 
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own, it does not follow that the Corpo- 
ration cannot be an agent or instru- 
mentality of the State, if it is subject 
to control of Government in all impor- 
tant matters of policy The crux 
of the matter is that public Corporation 
is a new type of institution which has 
sprung from the new social and econo- 
mic functions of Government and that 
it therefore does not neatly fit into old 
legal categories, Instead of forcing it 
into them, the latter should be adopt- 
ed to the needs of changing times and 
conditions.” 


9. In State of Karnataka v. Union of 
India, AIR 1978 SC 68 Beg, C. J. 
speaking for the Supreme Court, observ- 
ed as under :— 

“Even in countries with undiluted 
unitary systems of Govt, there is 
devolution of powers of local self-Gov- 
ernment for restricted purposes, In our 
country, there is, at the top, a Central 
or the Union Government responsible 
to Parliament, and there are, below it, 
State Governments, responsible to the 
State Legislatures, each functioning 
within the sphere of its own powers 
which are divided into two categories; 
the exclusive and the concurrent, With- 
in the exclusive sphere of the powers 
of the State Legislature is local Gov- 
ernment. And, in all States there is a 
system of local Government in both 
Urban and Rural areas, functioning 
under State enactments. Thus, we can 
speak of a three tier system of Gov- 


ernment in our country in which the 
Central or the Union Government 
comes at the apex with certain sub- 


jects which are exclusively left to the 
State concerned ordinarily or in normal 
times.” 


10. The question regarding the mo- 
dern concept of Corporations again 
came up before their Lordships of the 
Supreme Court in Ramana Dayaram 
Shetty v. International Airport Auth- 
ority of India,, AIR 1979 SC 1628. The 
question which squarely fell to be 
decided in that case was as to whether 
the International Airport Authority of 
India was a governmental agency or 
not, The matter was exhaustively 
considered by Bhagwati, J. who deliv- 
ered an illuminating ‘judgment and in 
the course in which his Lordship 
observed :— 

“Now. it is obvious that the Govern- 
ment which represents the executive 
authority of the State, may through the 
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instrumentality or agency -of natural 
persons or it may employ the instru- 
mentality or agency of juridical per- 
sons to carry out its functions, In the 
early days, when the Govt. had limit- 
ed functions, it could operate effective- 
ly through natural persons constituting 
its civil service and they were found 
adequate to discharge governmental 
functions, which were of traditional 
vintage. But as the tasks of the Gov- 
ernment multiplied with the advent of 
the welfare State, It began to be in- 
creasingly felt that the framework of 
civil service was not sufficient to handle 
the new tasks which were often of 
specialised and highly technical charac- 
ter. The inadequacy of the civil ser- 
vice to deal with these new problems 
came to be realised and it became 
necessary to forge a new instrumen- 
tality or administrative device for 
handling these new problems. It was 
in these circumstances and with a view 
to supplying this administrative need 
that the public corporation came into 
being as the third arm of the Govern- 
ment,’ ; 


It is, thus, apparent that a corporation 
may be created in one of the two 
ways, it may either be established by 
a statute or may be incorporated uncer 
a law such as the Companies Act, 1956 
or the Societies Registration Act, 1850. 
Where a Corporation is wholly can- 
trolled by the Government, not only in 
its policy making but also in carrying 
out its functions, then there can be no 
doubt that such a corporation would be 
an instrumentality or agency of the 
Government. If the funds are provid- 
ed by the Government, it would ga a 
long way towards indicating that the 
corporation is an instrumentality or 
agency of Government, Although, it is 
not possible to formulate an all-inciu- 
sive or exhaustive test to determine 
whether a Corporation established by 
a statute or incorporated under law is 
an agency or instrumentality of the 
Government, yet the matter can be de- 
cided by considering the provisions of 
the statute creating the Corporation. If 
financial assistance of the State is so 


much as to meet almost entire ex- 
penses of the Corporation, then it 
would afford some indication that the 


Corporation is a governmental agency. 
But financial assistance by itself would 
not be enough to classify the Corpora- 
tion as a State agency, However, if 
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there is financial assistance by the 
Government along with unusual degree 
of control over the management and 
the policies and activities of the Cor- 
poration, the same would lead to the 
conclusion that such a corporation is 
an instrumentality or agency of the 
Government, 


11. In order to decide the question 
as to whether the Urban Improvement 
Trust, created under the 1959 Act, is 
such an instrumentality or agency of 
the State so that it can be said to fall 
within the category of ‘State Govern- 
ment Department’, specified in Sec. 18 
of the Act of 1953, it would be neces- 
sary to consider the broad features of 
the Act of 1959, The Rajasthan Urban 
Improvement Trust Act, 1959 was pro- 
mulgated with the object of improve- 
ment and expansion of urban areas in 
the State of Rajasthan, as has been 
specified in the preamble of the Act, 
Section 8 provides that the State Gov- 
ernment shall establish a Board of 
Trustees, to be called the Improve- 
ment Trust of the place, for the pur- 
pose of carrying out improvement of 
any urban area in the State, Sec. 24 
of the 1959 Act provides that the State 
Government shall give general or spe- 
cial directions, subject to which the 
Trust may propose the strength of 
officers and servants to be appointed 
and such proposals may be sanctioned 


by the State Government with or 
without amendment. It has further 
been provided that no appointment 


shall be made otherwise than in ac- 
cordance with the sanction of the 
State Government, Then, under Sec- 


tion 28, the Chairman of the Trust is 
bound to furnish such information and 
documents to the State Government as 
it may require, Moreover, copies of the 
minutes of the proceedings of each 
‘meeting of the Trust will have to be 
forwarded by the Chairman of the 
Trust to the State Government within 
ten days from the date on which the 
minutes of the proceedings of such 
meeting are signed. 


12, Under Sec,'3 the State Govern- 


ment is authorised to get the urban 
area surveyed and get a master plan 
prepared by such officer or authority 
as it may appoint. The Trust’ may pre- 
pare schemes under Sec, 29 of the 1959 
Act, on the order of the State Govern- 
ment or on its own initiative or on the 
“ yepresentation made to it by the local 
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Municipal Board, But such a. scheme 
made for or in respect of an urban 
area has to conform to the master 
or town, which has 
been prepared and approved. Under 
Sec. 37, the State Government has the 
power to sanction, reject or return the 
scheme prepared by the Trust for re- 
consideration. In case the State Govern- 
ment sanctions an improvement scheme 
prepared by the Trust, then such fact 
shall be published bya notification 
issued by the State Government. Sec~ 
tion 43 of the 1959 Act authorises the 
State Government to place at the dis- 
posal of the Trust all or any improved 
and unimproved lands in the urban 
area, for which the Trust has been 
constituted by means of a notification 
published in the official gazette. In 
exercise of the powers conferred - by 
Section 43 (1) of the 1959 Act, the 
State Government issued a_ notification 
on July 17, 1961 placing at the disposal 


. of the Improvement Trust, Jaipur all 


nazul lands lying within the municipal 


area except those lying within the 
city walls of Jaipur, subject to the 
terms and conditions specified in the 


aforesaid notification, The notification 
provides that the proposals made by 
examined by a 


committee constituted by the State 
Government for the purpose and the 
committee will have the power to 


sanction the proposals made by the 
Trust, with or without modification or 
to return such proposals to.the Trust 
for reconsideration. The notification 
also provides that all nazul lands which 
have been placed at the disposal of 
the Improvement Trust, shall be dis- 
posed of by the Trust concerned, “for 
and on behalf of the State Govern- 
ment”, Detailed provisions have been 
made in the notification regarding the 
manner in which the nazul lands 
placed at the disposal of the Trust 
shall be sold, including the procedure 
of public auction or allotment by the 
Trust, Para (11) of the aforesaid noti- 
fication provides that in respect of 
every sale or allotment of land made 
by the Trust, a document shall be 
prepared in the prescribed form which 
shall be signed by the Chairman of 
the Trust “for and on behalf of the 
Governor of the State.” 


. 13. These provisions go to show 
that the Trust has- been created as a 
body: to discharge the functions of dis- 
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posing of the nazul lands placed at its 
disposal and in doing so the Trust is 
required to act as an agency of the 
State Government, It may also be 
pointed out that earlier to the creation 
of the Trust, such functions were dis- 
charged by a department of the State 
Government. Section 47 of the 1959 
Act vests the Improvement Trust with 
all the powers and functions, which 
might be exercised and performed by 
the municipal board, council or corpora- 
tion in the urban area for which the 
Trust is established, Section 51 autho- 
rises the ‘Trust to acquire land by 
agreement, while Sec, 52 provides for 
compulsory acquisition of land for the 
purposes of the Trust, Sec, 60 autho- 
rises the Trust to dispose of any land 
acquired by the State Government and 
transferred to the ‘Trust, with the 
sanction of the State Government and 
subject to such directions as may be 
given by the State Government in that 
respect, Section 66 provides that all 
moneys of the Trust shall be kept in 
the government treasury or sub-trea- 
sury or a bank to which the govern- 
ment treasury business has been made 
over, and it also provides that the 
Trust fund shall be applied only to- 
wards meeting the expenses incurred 
by the Trust, in the carrying out of 
schemes framed and sanctioned. under 
the 1959 Act and in the administration 
of the other provisions of the said Act 
and for no other purpose, 


14. Section 73-B vests the authority 
in the State Government to allow, in 
public interest, any person to use the 
land sold or allotted to him for pur- 
poses different from that for which it 
was originally allotted orsold to him, on 
payment of conversion charges, as may 
be prescribed. It is also provided that 
the conversion charges so realised may 
be credited to the consolidated fund 
of the State or to the Fund of the 
Trust, as may be determined by the 
State Government. Under the provi- 
sions of S. 73-B of the 1959 Act, read 
with Sec. 74 thereof, the State Govern- 
ment has made the Rajasthan Urban 
Improvement (Change of Use of Resi- 
dential Land or Premises for Commer- 


cial Purposes) Rules, 1974, Under these - 


Rules if a person, to whom land ‘is 
sold or allotted, desires to use the 
same for different purpose, he may 
make an application to the Collector 
or other authorised officer who may 
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send such application to the Trust for 
advice and after receiving the recom- 
mendation of the Trust, the Collector 
or other authorised officer may. submit 
his report to the State Government 
and it is ultimately for the State Gov- 
ernment, which under Rule 5 is em- 
powered to allow the change of resi~ 
dential land for commercial purpose or 
otherwise, to sanction such change on 
payment of conversion charges, The 
State Government has also framed a 
set of Rules which are called the 
Rajasthan Improvement Trust (Co- 
ordination between the Municipalities 


and the Improvement Trust with re- 
gard to Construction of Buildings) 
Rules, 1964 which provide that any 


plan of building proposed to be erect- 
ed or re-erected, altered or added 
should be subject to scrutiny by the 
Trust, but it shall be sanctioned by 
the Municipal Board or Municipal 
Council concerned and the fees in re- 
spect thereof shall also be charged by 
the Municipal Board or the Council. 
Thus, the Trust is only a recommen- 
datory body and its duty is to see 
that the development of the.area is in 
conformity with the schemes in force 
and does not run counter to the mas- 
ter plan of the area, 


15. All these provisions make ` it 
amply clear that the functions, which 
the Improvement Trust is required to 
discharge, are public functions and ‘a 
duty has been cast upon the Trust to 
see that the development of urban 
area is properly regulated and is in 
conformity with the master plan ap- 
proved by the State Government. It is 
also apparent from a perusal of the 
aforesaid provisions that the State Gov- 
ernment keeps strict control on every 
activity of the Trust, Even the trans- 
fers of land made by the Trust are to 
be made as if the Trust is acting as an 
agent of the State Government, The 
document evidencing such transfer of 
land has to be executed by the Chair- 
man of the Trust ‘for and on behalf 
of the Governor of the State’, In our 
view, a close scrutiny of the provisions 
of the 1959 Act leave no doubt that 
the Improvement Trust, created under 
the aforesaid Act, works as an agent 
or instrumentality of the State Govern- 
ment and as such the Trust must be 
considered asa ‘State Government 
department’, for the purposes of See: 
tion 18. of ‘the Act of 1953, 
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16. It would also be pertinent to 
` notice here that the proviso to Sec. 50 
of the Act of 1953, which prohibited a 
local body and a company at whose 
instance and for whose, benefit acquisi- 
tion of land was made, from applying 
for making a reference was deleted 
by the Amending Act No, 22 of 1966 
and by the same Amending Act Sec- 
tion 18 of the Act of 1953 was also 
amended so as to enable a company, 
for which acquisition was being made, 
to demand a reference, This fact also 
goes to show that the local body or an 
Improvement Trust on whose behest 
the State Government proceeds to ac- 
quire land is included in the expres- 
sion “State Government department” 
occurring in Sec. 18 of the Act of 
1953. It cannot be visualized that the 
legislature at all intended to place the 
Improvement Trust or a local body at 
a disadvantage in the matter of seek- 
ing a reference under Sec, 18, even as 
compared with a Company. The amend- 
ments introduced in Sections 18 and 
50 simultaneously by the same Amend- 
ing Act of 1966 strongly support the 
interpretation which we are inclined 
to take of the expression “State Gov- 
ernment department” in Sec. 18 of the 
Act of 1953. 


17. We have, from a consideration 
of the various provisions of the Act 
of 1959, come to the conclusion that 
there is an all pervading control of 
the State Government in the affairs of 
the Trust. Not only the funds of the 
Trust are provided partly by the State 
Government, the money of the Trust 
has to be kept in the Government 
treasury or sub-treasury or the bank 
to which Government treasury busi- 
ness has been made over. Further the 
State Government exercises effective 
control in respect of the strength and 
service of the Trust. The nazul lands 
have been placed at the disposal of the 
Trust for improvement, control and 
supervision, but, however, if any nazul 
land is to be disposed of by the Trust 
in accordance with the terms and con- 
ditions of the notification dated July 
17, 1961, then the Trust has to act 
“for and on behalf of the State Gov- 
ernment” in respect of disposal of such 
nazul land, All these factors go to 
show that not only there is financial 
assistance but existence of extraordi- 
nary governmental control over the 


activities and functioning of the Trust. 
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It cannot also be denied that the Trust 
has been created for performing public 


functions, It isa matter of common 
knowledge that the functions which 
are performed by the Improvement 


Trust were formerly performed by a 
department of State Government and 
when a department of the State Gov- 
ernment is transferred to a corpora- 
tion, it is a strong factor supporting 
the inference that such a corporation 
is an instrumentality or agency of the 
State. The duty to maintain public 
streets, street lighting, a sewage system 
are all such activities which must be 
termed as publie functions, By vitrue 
of the nature of the functions perform- 
ed by the Trust, along with the factors 
of Government control and financial 
assistance, we have no doubt that the 
Trust is a State Government depart- 
ment within the meaning of Section 18 
of the Act of 1959. 


18. We, therefore, hold that the 
Urban Improvement Trust, Jaipur was 
entitled to apply under Sec. 18 of the 
Act of 1953 for making a reference to 
a court. 

19. The appeal is accordingly allow- 
ed and the order passed by the learn- 
ed Civil Judge dated January 16, 1975 
is set aside and the case is remanded 
to the Civil Judge, Jaipur City for 
decision of the reference made under 
Sec. 18 of the Land Acquisition Act, 
1953 on merits. In the circumstances 
of the case, the parties are left to bear 
their own costs, 

Appeal allowed. 
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LODHA, ©, J..—- This special appeal 
under CIl. 18 of the Rajasthan High 
Court Ordinance, 1949 is directed 
against an interlocutory order dated 
Nov. 2, 1979 arising out of S. B. Civil 
Writ Petition No, 466 of 1979: When 
this appeal came up for admission, the 
Court directed the issue of notice to 
the respondents to show cause why the 
special appeal be not admitted, In re- 
sponse to the notice Mr. L. R. Bhan- 
sali has appeared on behalf of the re- 
spondents, and has raised a preliminary 
objection regarding the maintainability 
of the appeal, It has been urged by 
him that the appeal is directed against 
an interim order vacating an ex parte 
stay granted earlier which does not 
fall within the ambit of the term 
‘Judgment’ occurring in Cl. 18 of the 
Ordinance. In support of his contention 
Mr. Bhansali has relied on State v. 
Hindo Open Sugar Mills, 1973 Raj LW 
633: (AIR 1974 Raj 110). 


2. Learned counsel for the appel- 
lant while frankly conceding that the 
view taken in Hindo Open Sugar Mills’ 
case (supra) is against him, submitted 
that the point requires reconsideration 
in view of authorities of other High 
Courts. Consequently, we have heard 
learned counsel for the parties at some 
length. 


3. For a correct appraisal of the 
contention raised by the learned coun- 
sel for the appellant it would be pro- 
per to state a few facts giving rise to 
this appeal, The appellant’s case as set 
out in the writ petition is that he was 
holding the post of Motor Trolly Fitter 
under the Assistant Public Works In- 
spector, Northern Railway, Bikaner. TE 
is alleged that by an order dated 
October 24, 1978 the appellant was 
ordered to be reverted to the post of 
hammer-man, but by a subsequent 
order dated Dec; 15, 1978 he was 
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directed to continue on temporary 
labour application basis asa pipe- 


fitter, Thereupon the appellant filed a 
writ petition (S. B. Civil Writ Petition 
No. 44 of 1979) challenging the order 
of his reversion dated Oct, 24, 1978, 
wherein an order for maintaining 
status quo was passed in his favour. 
But when the opposite party placed be- 
fore the Court the subsequent order 
dated Dec, 15, 1978 posting him as a 
Pipe-Fitter, the appellant withdrew the 
writ petition, and filed the present writ 
petition out of which-this appeal arises. 
In this writ application too he filed an 
application on Feb, 23, 1979 (No, 202 
of 1979) praying that a direction may 
be issued to the opposite parties to 
maintain status quo till the decision of 
the writ petition, The learned single 
Judge by his order dated February 26, 
1979 directed that status quo may be 
maintained as existing on that day. On 
Sept. 5, 1979 the appellant submitted a 
second stay application (No. 937 of 
1979) in which it was prayed that the 
non-petitioners may be restrained from 
making appointment in the post of 
Motor-Trolly-Fitter. Both the stay ap- 
plications came up for final orders on 
Nov, 2, 1979. On stay application No. 
937 of 1979, the learned Judge direct- 
ed that one post of Motor Trolly 
Fitter-cum-Driver shall not be filled 
until the decision of the writ petition, 
whereas on the earlier stay application 
No. 202 of 1979 the learned Judge 
vacated the ad interim stay order pass- 
ed on February 26, 1979, against which 
this appeal has been preferred, 


4. We have purposely given above 
a short narrative of the proceedings in 
order to show that no rights of 
the parties have been decided by 
the impugned interim order dated| 
November 2, 1979 vacating the ex partei 
stay order dated Feb. 26, 1979, nori 
any points of controversy between the! 
parties have been determined, It ap- 
pears to us, as has been submitted by 
the learned counsel for the respon- 
dents that in the counter filed by the 
non-petitioner to the writ petition, it 
was pleaded inter alia that the peti- 
tioner had already been transferred as 
Pipe-Fitter on Dee. 15, 1978, and, 
therefore, there was no question of his 
being continued asa Motor-Trolly 
Fitter in pursuance of the order of the 
Court which only directed that status 


quo may be maintained, Affidavit of 
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one Mr. Bava Singh, Assistant Engi- 
neer, Northern Railway, Bikaner has 


been filed in support of the counter. 
Mr. Lakhpat Raj urges that it is on 
account of the aforesaid submission 
in the counter filed by his clients that 
the impugned order vacating the stay 
was passed, 

5. Now reverting to the preliminary 
objection it was held in Hindo Open 
Sugar Mills’ case (supra) that an inter- 
locutory order staying the operation 
of the impugned notifications on cer- 
tain conditions till final decision is not 
a judgment and as such not appeal- 
able under clause 18 of the High Court 
Ordinance, 

6. Mr. Shrimali, learned counsel for 
the appellant, however, took pains to 
argue that the word “judgment” as 
used in Cl. 18 of the High Court Ordi- 
nance must be given a wider interpre- 
tation. In this connection he has re- 
ferred to Tuljaram Row v, Algappa 
Chettiar, (1912) ILR 35 Mad 1, S.G. 
Beads Factory v. Shri Dhar, AIR 1960 
All 692 (FB) and Manohar v. Baliram 
AIR 1952 Nag 357 (FB). 


7. It is true that in the decisions 
referred to by the learned counsel the 
word “judgment” has been held to 
include final judgment, preliminary 
judgment and interlocutory judgment. 
But there seems to be a consensus of 
opinion among all the High Courts that 
an order in order to be appealed from 
as an interlocutory judgment must de- 
cide some points of controversy be- 
tween the parties, though there is a 
difference of opinion on the interpre- 
tation of the term ‘judgment’ as used 
in Letters Patent, 


8. The case law on the point has 
been discussed in great detail by 
Hidayatullah J., as he then was in 
Manohar v. Baliram (supra), But we 


do not feel inclined to enter into the 
controversy regarding the interpreta- 
tion of the term ‘judgment’. Suffice it 
to say that the impugned order does 
not determine any rights of the parties 
nor determines any points of contro- 
versy and as such we are clear in our 
minds that it does not amount toa 
‘judgment’. So far as Allahabad High 
Court is concerned, we may make re- 
ference toa later decision of that 
Court, reported as Radhey Shaym v. 
State of U. P. AIR 1971 All 39, where- 
in the learned Judges distinguished the 
earlier cases of that Court relied upon 
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by the Jearned counsel for the appel- 
lant on the ground that in those cases 
the impugned order was a decision by 
a single Judge finally disposing of the 
proceedings before him. The facts of 
Radhey Shaym’s case (supra) are simi- 
lar to those of the case on hand, In 
that case also previous stay orders 
were vacated by the impugned order 
which was appealed from and the 
learned Judges observed as follows: 

“The situation in the instant case is 
different. The impugned order dated 
81-3-1970 does not dispose of the writ 
petition. The writ petition is still pend- 
ing before the single Judge, The im- 
pugned order is an interlocutory order. 

Thus the settled view of this Court 
is that interlocutory order of this type 
is’ not appealable under Chap. VII, 
Rule’5 of the Rules of Court, Since 
the appeal is not maintainable, it is not 
necessary to enter into the merits of 
the appeal.” 


9. Suffice it to say that we do not 
at all feel persuaded to reconsider the 
view taken by this Court in Hindo 
Open Sugar Mills’ case (supra), 


10. The result is that we see force 
in the preliminary objection and hold 
that this appeal is not maintainable. 
We may also state that we have look- 
ed at the matter from the point of 
view of merit in the appeal and find 
no substance in that either, The ap- 
peal is, therefore dismissed, No orders 
as to costs, 

Appeal dismissed, 
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(as amended by Act 104 of 1976) and 
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mentioning name in list shown — 
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sought to examine 
some witnesses which were presented 
in the Court, whose names were not 
included in the list of witnesses (in 
fact no list was filed), without showing 
sufficient cause, refusal of permission 
to examine them was valid. The exa- 
mination could not have been permit- 
ted even by invoking Rule 1-A of 
O. 16 as amended by Rajasthan High 
Court, The Rule 1-A is similar to that 
of R. 1-A as amended subsequently by 
Act 104 of 1976. This Rule is subject 


1980 
Where a. party 


to the provisions of sub-rule (3) of 
Rule 1 of O. 16, It, therefore, neces- 
sarily implies that the party, who 


wants to produce any witness to give 
evidence and whose name has not 
been mentioned in the list under O. 16, 
R. 1, is required to show -sufficient 
cause for omission to mention the name 
of such witness and the Court after re- 
cording reasons, may permit it, From 
O. 16, R. 1-A it cannot be said that if 
the party has not filed the list under 
Rule 1 and even does not show suffi- 
cient cause for the omission to mention 
the name of such witness in the said 
list would be entitled as of right- to 
examine such a witness simply for the 
reason that it has brought the witness 
with it and has not applied for sum- 
mons, This would result in putting the 
party who has not filed the list and 
who has also not shown sufficient cause 
for the omission of the name of the 
witness in the list, in an advantageous 
position over the one who has filed 
the list but who has omitted to men- 
tion the name of the witness in such 
a list about which there may bea 
sufficient cause, (Case law discussed). 
(Paras 4, 6) 
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K. N. Joshi, for Petitioner. 


ORDER:— A short but important 
question of law relating to the scope 
and applicability of the provisions of 
Order XVI, Rule 1-A, Civil P. C, is 
involved in this revision, which has 
been directed against the order dated 
May 9, 1979 passed by Munsif, Nagaur, 
declining. to examine the defendant- 
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petitioner’s witness whose name was 
not mentioned in the list of witnesses 
but who was brought by him for exa- 
mination in court, 


2. The  plaintiff-non-petitioner insti~ 
tuted a suit for the recovery of Rs. 
2500/~ in the court of Munsif, Nagaur. 
The suit was resisted by the defendant- 
petitioner. During the pendency of the 
trial, the defendant did not submit 
any list of witnesses under Order XVI, 
Rule 1, Civil P, C. Prior to the amend- 
ment of the Civil P. C, 1908 (No, V of 
1908) by the Civil P. C. (Amendment) 
Act (No. CIV of 1976), O. XVI, R. 1, as 
amended in Rajasthan, and relevant 
for the present purpose, read as 
under, — : 

"1 (i) On such date as the Court 
may appoint and not later than thirty 
days after the settlement of issues, 
each party shall present in Court a 
list of witnesses whom it proposes to 
produce: 

Provided that a party giving evi- 
dence in rebuttal may file a list of 
witnesses not later than fifteen days 
from the date of closure of the evi- 
dence of his opponent, 

(ii) No party shall produce or ob- 
tain process to enforce the attendance 
of witnesses other than those contain- 
ed in the list referred to in sub-rule 
(i), except with the permission of the 
Court and the Court granting or refus- 
ing such permission shall record rea- 
sons for so doing, 

(iii) & (iv) eee. sese EE Sni a 


The following Rule 1-A was aise added 

after Rule 1 of O. XVI, Civil P. C. 
“1-A, Subject to the provisions 

sub-rule (ii), any party to the 


of 
suit 


may, without applying for summons 
under Rule 1, bring any witness to 
give evidence or to produce docu- 
ments.” 

The Code of Civil Procedure, as 
amended by Act No. CIV of 1976, 


came into force from February 1, 1977. 
Order XVI, Rule 1, reads as under, —~ 

“Rule 1. List of witnesses and sum-~ 
mons to witnesses, 

(1) On or before such date as the 
Court may appoint, and not later than 
fifteen days after the date on which 
the issues are settled, the parties shall 
present in Court a list of witnesses 
whom they propose to call either to 
give evidence or to produce documents 


“186 Raj. 


and obtain summonses to such persons 
for their attendance in Court, 

(2) A party desirous of obtaining 
any summons for the attendance of any 
person shall file in Court an applica- 
tion stating therein the purpose for 
which the witness is proposed to be 
summoned. a 

(3) The Court may, for the reasons 
to be recorded, permit a party to call, 
either by summoning through Court or 
otherwise, any witness, other than 
those whose names ‘appear in the list 
referred to in sub-rule (1), if such 
party shows sufficient cause for the 
omission to mention the name of such 
witness in the said list, 

(4) Subject to the provisions of sub= 
rule’ (2), summonses referred to in this 
rule may be obtained by parties on an 
application to the Court or to such 
Officer as may be appointed by the 
Court in this behalf.” 

Rule 1-A of O. 16 runs as under,— 

“R. 1-A. Production of witnesses 
without summons. 


Subject to the provisions of sub-r, (3) 

of R. 1, any party to ‘the suit may, 
without applying for summons under 
R. 1, bring any witness to give evi- 
dence or to produce documents.” 
The learned Munsif, by the impugned 
order, refused to examine the defen- 
dants witness Ghamandaram on the 
ground that no list of ‘witnesses was 
filed by the defendant and that suffi- 
cient cause was not shown for the 
omission of his name as required by 
O. 16, R. 1 (3), C.P.C. The aforesaid 
order dated May 9, 1979 of the learn- 
ed Munsif is challenged in this revi- 
sion. 


3. I have had advantage of hearing 
learned counsel for the petitioner only 
as nobody appeared on behalf of the 
plaintiff-non-petitioner despite service, 


4. The contentiom of the learned 
counsel for the petitioner is that his 
witness Ghamandaram was present on 
April-12, 1979 who was brought by him 
and, therefore, the learned Munsif 
ought to have recorded his statement 
as provided under Order 16, Rule 1-A, 


Civil P. C. and he is not required 
to show sufficient cause for omis- 
sion to mention the name of 
the witness in the list. It may be 


stated. here that in the affidavit dated 
May 15, 1979, the petitioner has stated 
that his witness Bhavdeo was present 
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on March 16, 1979 and March 30; 1979 
and the witness Ghamandaram was 
present in Court on April 12, 1979 for 
giving statement. The question is, whe- 
ther under O.16, R.1-A, without show-. 
ing sufficient cause for the omission to 
mention the name of any witness in 
the list, a party is entitled to produce 
and examine any witness brought by 
it. The language of O, 16, R. 1-A 
(Rajasthan) is similar to that of O. 16, 
R. 1-A, C. P. C., as amended by Act 
No. CIV of 1976. So, in other words, 
the question is, whether under O. 16, 
R. 1-A (Rajasthan), without obtaining 
permission from the Court under O. 16, 
R. 1 (ï) (Rajasthan), the party is en- 
titled to produce any witness brought 
by it to give evidence. A list of the 
witnesses is required to be filed by the 
parties within the time provided in 
sub-r. (1) of R. 1 of O. 16 which they 
propose to call and give evidence and 
the parties have been given right to 
obtain summonses to such persons for 
their attendance in the Court. Under the 
provisions of O. 16, R. 1 (2), a party 
desirous of obtaining any summons for 
the attendance of any person, is re- 
quired to make an application stating 
therein the purpose for which the 
witness is proposed to be summoned by 
it, The Court has been empowered, as 
provided in sub-r, (3) of R. 1 of O. 16, 
after recording reasons, to permit a 
party to produce any witness whose 
name has not been mentioned in the 
list referred to in sub-r. (1) after 
showing sufficient cause for omission of 
the name of such witness in the list. 
In other words, if there is sufficient 
cause for not mentioning the name of 
the witness in the list, the Court can 
allow a party to call either by sum- 
moning through Court or otherwise, 
such witness after recording reasons 
for it, Under O. 16, R. 1-A, any party 
to the suit can bring any witness to 
give evidence without applying for 
summons under R. 1 but this is sub- 
ject to the provisions of sub-r. (3) of 
R. 1 of O. 16. It, therefore, necessarily 
implies that the party, who wants to 
produce any witness- to give evidence 
and whose name has not been mention- 
ed in the list under O. 16, R. 1, is re- 
quired to show sufficient cause for 
omission to mention the name of such 
witness and the Court, after recording 
reasons, may permit it, From O. 16, 


R. 1-A, it cannot be said that if the 


1980 Shimbhuram v. 


party has not filed the list under 
O, 16, R. 1, C. P. C. and even does 
not show sufficient cause for the omis- 
sion to mention the name of such wit- 
ness in the said list would be entitled 
as of right to examine such _a witness 
simply for the reason that it has 
brought the witness with it and has 
Ìnot applied for summons. This would, 
lin my opinion, be putting the party 
lwho has not filed the list and who has 
also not shown sufficient cause for the 
omission of the name of the witness in 
the list, in an advantageous position 
over the one who has filed the list but 
|who has omitted to mention the name 
of the witness in such a list about 
iwhich there may be sufficient cause. 
The words, “subject to the provisions 
of sub-r. (3) of R. 1" occurring in 
O. 16, R. 1-A, are of great significance, 
The right of a party without applying 
for summons under R. 1-A of O. 16 to 
bring any witness to give any evidence 
has been made subject to the provisions 
contained in sub-r. (3) of R. 1 of O. 16. 
The only difference between sub-r. (3) 
of R. 1 of O. 16 and sub-r, (ii) of R. 1 
(Rajasthan) of O. 16 is that in the for- 
mer, sufficient cause has to be shown 
for the omission to mention the name 
of a witness and the Court has to 
record reasons for permitting a party 
to call such a witness by summoning 
through Court or otherwise while in 
the latter, permission of the Court is 
necessary for a party to produce or ob- 
tain process to enforce the attendance 
‘of witnesses other than those contained 
in the list referred to in O. 16, R. 1 (1) 
(Rajasthan) and the Court, while grant- 
ing or refusing such permission, has to 
record reasons for so doing, So, accord- 
ing to R. 1-A of O. 16, after showing 
sufficient cause for the omission for not 
mentioning the name of the witness in 
the list, the party can bring any wit- 
mess to give evidence or to produce 
documents if it does not want to sum- 
mon him through Court or otherwise. 
In other words, if the party brings any 
witness to give evidence or to produce 
documents, whose name has not been 
mentioned in the list, it will have to 
show sufficient cause for the omission 
of not mentioning the name in the list. 
Various rules in O. 16 relate to the 
matter of enforcing the attendance of 
persons either to give evidence or to 
produce documents and R. 1-A of O. 16 


only enables the party to bring any 
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witness to give evidence or to produce 
evidence without obtaining any sum- 
mons but this is, however, subject to 
the provisions of sub-r. (3) of R. 1 of 
O. 16. Similarly, R.1-A of O. 16, 
which was added after R. 1’ of O. 16 in 
Rajasthan, makes provision that subject 
to the provisions of sub-r. (ii) of R. 1 
(Rajasthan) of O. 16, after obtaining 
permission from the Court, a party 
can produce and examine any witness 
without applying for summons under 
R. 1 (Rajasthan) of O. 16. For granting 
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or refusing permission, the Court is 
required to record reasons for <so 
doing, 


5. Learned counsel for the petitioner 
did not cite any authority in support of 
his submissions. However, I have been 
able to lay my hands on the authori- 
ties to be discussed hereinafter, which, 
according to me, have bearing on the 
question. Order 16, R.1 (Rajasthan) 
came up for consideration before a 
Division Bench of this Court in Mst. 
Tulsi Bai v. Chunilal, 1964 Raj LW 
253 : (AIR 1964 Raj 243); Prabhau 
Dayal v. Girraj Kishore, 1963 Raj LW 
463 : (AIR 1963 Raj 225) was dissented 
in that case and it was observed,— 


“Where, however, we find ourselves 
unable, with all respect, to agree with 
the learned single Judge is as to the 
interpretation he put on O. 16, R. 1 as 
amended by this Court, in so far as he 
held that the filing of the list was 
merely a subsidiary matter or a matter 
of no importance, as the emphasis of 
the rule ih his opinion lay on the re- 
quirement “that the witnesses not 
named in the list cannot be produced 
without the permission of the Court 
and without showing good cause for 
their not naming in the list.” With 
very great deference, we should like to 
point out that a party can produce wit- 
nesses “not named in the list” provided 
that he satisfies certain conditions which 
necessarily contemplate that “a list” 
must have been filed in the first in- 
stance, and where no list has in fact 
been filed, there can be no question of 
examining any witnesses who may ke 
other than those named in the list, We 
further find it difficult to accept the 
proposition laid down in this decision 
that “the case may be taken as one in 
which the list has been filed containing 
no name of any witness.” If a list has 
been filed, and that list says that the 
plaintiff does not wish to examine any 


` the Court 
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witness, then in our opinion, it would 
amount merely to this that he does not 
want any witnesses to be summoned by 
or produce them himself, 
and, that all that he wants to do is per- 
haps to examine himself in support of 
his case. But in a case like this, it 
would really be a case of the plaintiff 
not filing any list, and therefore, there 
would be no occasion for him to exa- 
mine any witness within the meaning 
of this rule.” 

Jagat Narayan, J. as he then was, in 
Baxiram v. Ashwani Kumar, 1965 Raj 
LW 111, after considering the amended 
O. 16, R. 1 (Rajasthan), observed as 
follows,— 

MS geeieee Not filing a list is in mathe- 

matical terms the same thing as filing 
a list containing no name of any wit- 
ness and if it is considered necessary to 
be hypertechnical even in a procedural 
matter, a party can always be deemed 
to have filed such a list.” 
Chhangani, J., after noticing the cases 
of Baxiram, Mst, Tulsi Bai and Gir- 
raj Kishore, in Dalchand v, Ramakant, 
1971 Raj LW 416 observed as under in 
para 17,— 

“There is no doubt that the subse- 
quent amendments made in the year 
1970 vide S.C, 25 dated 6-10-70 publish- 
ed on 19-11-70 made the position abun- 
dantly clear. In proviso the word 
“supplementary” has been deleted and 
the expression “with the permission of 


the Court” has also been deleted. Hav- 


ing regard to these changes, the obser- 
vations of the Bench in connection 
with the list of witnesses to be examin- 
ed in rebuttal cannot have any binding 
force or relevance in interpreting the 
amended rule. Similarly, the amend- 
ments introduced in sub-r. (ii) also vest 
greater discretion in the subordinate 
Courts in this context, the observations 
of.the Supreme Court in Sangram 
Singh’s case (AIR 1955 SC 425) as to 
the need of interpreting procedural law 
with flexibility should govern the 
interpretation of the rule and it will 
be hardly proper to treat this rule as 
a well defined exception within the 
meaning of the obsevations of the 
Supreme Court.” 


Dwarka Prasad, J., in Kodumal v. 
The Rajasthan Small Industries Corpn., 
1976 WLN (UC) 477, after considering 
O. 16, R. 1, as amended: in Rajasthan, 
héld that a party may, with the -per- 
mission’ of the ‘Court, produce or obtain 
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process to enforce the attendance of 
witnesses not mentioned in the list 
referred to in sub-r, (1) and it is in- 
cumbent upon the Court while granting 
or refusing permission to record reasons 
for doing so. 


6. In the case in hand, no list of 
witnesses was filed under O. 16, R. 1, 
C. P. C. No reasons were shown for 
not filing the list, Learned Munsif was 
not bound to examine Ghamandaram 
without showing any sufficient cause for 
the omission. The fact that witness 
was brought by the defendant with 
him for giving evidence, by itself, 
would not entitle the defendant to 
examine him either under O. 16, R. 1-A 
or under O. 16, R. 1-A (Rajasthan) be- 
cause the provisions of O. 16, R. 1-A 
and O. 16, R. 1-A (Rajasthan) are sub- 
ject to the provisions of sub-r, (3) of 
R. 1 of O. 16 and sub-r, (ii) of R. 1 
(Rajasthan) of O. 16 respectively, If 
‘not filing a list is in mathematical 
terms the same thing as filing a list 
containing no name of any witness 
vide Baxiram’s case then _ sufficient 
cause was required to be shown in re- 
gard to the omission of name of 
Ghamandaram, Thus, no ground for 
interference is made out. 


4%. Learned counsel for the peti- 
tioner next contended that on account 
of the misconception about the provi- 


sions of O. 16, R. 1-A, C. P. C, the 
defendant did not file any application 
showing sufficient cause either for 


not filing the list or for omission of 
the name of Ghamandaram and, there- 
fore, learned Munsif may be directed 
to permit the defendant to examine the 
witnesses brought by him on filing the 
application in this regard. Such a re- 
quest was not made to the learned 
Munsif at the time of the arguments 
before the order under revision was 


passed, Learned’ counsel for the 
petitioner could not show any 
ground in the memo of revision relat~ 


ing to this submission. It will, however, 
be for the learned Munsif to consider, 
as and when such a request for the 
examination of the witness brought by 
the defendant is made in writing and 
thereafter to pass appropriate orders in 
this regard in accordance with law, 


$. With: these observations, the revi- 
sion petition is dismissed: : As . -nobody- 
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has appeared to oppose the 
petition, there will be no order as 


costs, 
Petition dismissed, 


Javrilal v, 


revision 
to 
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S. K. MAL LODHA, J. 
Javrilal, Petitioner v, Hajarisingh, 
Respondent. 
Civil Revn, Petn, No, 
D/- 27-7-1979. 
Limitation Act (1963), Ss, 12 (2), 5— 
Rajasthan General Rules (Civil) (1952), 
Rr, 234 and 235 Application for 
copy presented on 16-4-1976—23-4-1976 
fixed as date for issuing copy — Notice 
according to R. 235 affixed on 1-5-1976 
— Time requisite for obtaining copy — 
Counsel’s advice that time between 
24-4-1976 to 1-5-1976 could be excluded 
if constituted ‘sufficient cause.’ 


Application for copy of the order 
under appeal was made on 16~4-1976, 
23-4-1976 was fixed as the date for 
issuing the copy. Though the copy was 
ready on 23-4-1976, neither the appli~ 
cant nor his authorised agent took deli- 
very thereof, Subsequently, on 1-5-1976, 
notice in accordance. with R, 235 was 
affixed on the notice board intimating 
that the copy was ready. While seeking 
condonation of delay, it was contended 
that counsel’s advice that time between 
24-4-1976 and 1-5-1976 could be ex- 
cluded constituted sufficient cause with~ 
in meaning of S.5 and delay should 
be condoned. 

Held, the time taken from the date 
of presentation of the application for 
copy i. e, April 16, 1976 and the date 
when the copy was ready i.e. April 23, 
1976 (which was also the date fixed for 
issuance of copy) was only the ‘time 
requisite’ for obtaining the copy under 
S: 12 (2) and that alone could be ex- 
cluded, (Para 9) 

‘Held further, the advice of the coun- 
sel that the time between 24-4-1976 to 
1-5-1976 could also be excluded could 
not be said to be bona fide and did 


16 of 1979, 


not constitute ‘sufficient cause’, Within 
meaning of S. 5. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1290 

AIR 1968 SC 960: 1968 Cri LJ 1132: 
‘1968 All LJ 504 ; ` 9 
J. R. Tatia, for Petitioner; Kewal 

Chand Samdariya, for Respondent. 
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ORDER: — This revision application 
by the decree-holder is directed against 
the order of: the learned District Judge, 
Pali, dated August 24, 1978, by 
which, he dismissed decree-holder’s 
appeal on the ground that it was lodg- 
ed beyond the prescribed period of 
limitation, 

2. The relevant facts necessary for 
the disposal of this revision are these. 

The petitioner, vide Suit No. 19 of 
1979, obtained a decree on Sept, 18, 
1974, Execution was levied. The judg- 
ment-debtor-non-petitioner preferred 
objection under S, 47, C. P. C. The 
objection of the judgment-debtor was 
accepted by the learned Civil Judge 
on April 7, 1976 and the decree-holder 
was directed to take possession of the 
shop marked as OPQR and not EFGH 
in the plan, which was submitted by 
the judgment-debtor, Being aggrieved 
by the aforementioned order, dated 
April 7, 1976, the decree-holder prefer- 
red appeal before the District Judge, 
Pali on May 18, 1976. On Sept, 8, 1976, 
an application under S. 5 of the Limi- 
tation Act (for short ‘the Act’) sup- 
ported by the affidavits of Shri Kewal- 
chand and Shri Jaswantraj, Advocate, 
was filed. The appeal was registered 
subject to objection of limitation on 
Nov. 2, 1976, Summonses were ordered 
to be issued to the judgment-debtor- 
non-petitioner and the appeal was 
fixed for arguments, on the point of 
limitation, on Dec. 10, 1976. The learn- 
ed District Judge, by his order dated 
Aug. 24, 1978, dismissed the appeal as 
barred by time. While dealing with the 
application under S. 5 of the Act, the 
learned District Judge recorded a find- 
ing that the advice/opinion given by 
the learned counsel for the decree- 
holder was not bona fide. 


3. Feeling dissatisfied with the order 
of the learned District Judge, dismis- 
sing the appeal being time barred, the 
decree-holder has come to this Court 
in revision as aforesaid, 


4. Having heard the learned coun- 
sel for the parties I am satisfied that 
no interference can be made with the 
order under revision. 


5. The learned Civil Judge, passed 
the order on April 7, 1976, The decree- 
holder applied for its certified copy on 
April 16, 1976. The date fixed for 
issuing the copy was April 23, 1976. 
The ,copy. was ready on April 23,. 1976. 
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As the delivery was not taken on the 
date when the copy was ready, notice 
was issued on May 1, 1976. After that, 
the copy was delivered on May 4, 1976. 
The appeal was filed, as stated above, 
on May 18, 1976. It is not in contro- 
versy between the parties that if the 
period between April 238, 1976 and 
May 1, 1976 is excluded, the appeal be- 


fore the learned District Judge was 
presented in time, 
6. Learned counsel for the peti- 


tioner, on the basis of Rr. 234 and 235 
of the General Rules (Civil), 1952 
(hereinafter referred to as ‘the Rules’) 
contends that the petitioner is entitled 
to get the period from April 23, 1976 
to May 1, 1976 excluded being time 
requisite in . obtaining the certified 
copy of the order appealed against. I 
may here read Rr, 234 and 235 of the 
Rules, which are as under: 

“234. A definite date not ordinarily 
exceeding 7 days ahead shall be fixed 
for the delivery of the copy and inti- 
mated to the applicant. The copy, as 
far as possible, shall be delivered on 
the date so fixed, 

If for any reason, the copy is not 
ready for delivery on the date so fixed, 


the applicant shall be directed to 
attend on another date, when the copy 
may be expected to be ready for 
delivery. 


If the copy is not ready and the ap- 
plicant does not appear on the date 
fixed, notice of the next date fixed for 
the delivery of copy shall be sent to 
him by post, if he has deposited the 
necessary postal charges. If necessary 
postal charges have not been deposit- 
ed. it shall be affixed on the notice 
board of the Co 

"235. When a copy is ready, and the 
applicant or his authorised agent is 
present, the copy shall be given to him. 
If the applicant or his authorised agent 
is not present, a notice over the signa- 
ture of the head of office shall be affix- 
ed to the notice board notifying that 
the copy is ready for delivery. If from 
the date of the fixing of the notice, 
the applicant appears within 3 months, 
the copy shall be delivered to him. ff 
the applicant does not appear within 
this period, the copy shall be destroyed 
under the order of the Presiding Offi- 
cer, an entry to that effect being made 
in the remarks column in the register 
of copying applications.” 

J. According to R. 234 of the Rules 
the date ordinarily not exceeding seven 
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days ahead is required to be fixed for 
the delivery of the copy and intima- 
tion of this date is to be given to the 
applicant. This is required to be done 
at the time of the presentation of the 
application for copy. It further pro- 
vides that if the copy for certain rea- 
sons is not prepared on the date fixed, 
then the applicant is to be asked to 
attend on another date to be fixed, by 
which copy is expected to be ready for 
delivery. This is for the contingency 
when the copy is not ready for deliv- 
ery on the date fixed and the appli- 
cant comes on that date. The other 
contingency is when the copy is not 
ready and the applicant fails to appear 
on the date fixed, then, according to 
R. 234, notice of the next date fixed for 
delivery of the copy is required to be 
sent to the applicant by post provided 
he has deposited the necessary postal 
expenses and in case of non-deposit of 
the postal-charges, the notice is to be 
affixed on the notice board. It is, thus, 
clear from R. 234 of the Rules that 
on the date, when the application for 
copy is made, date for delivery of copy 
is to be fixed and intimated, In case 
the copy is not ready, procedure to be 
adopted when the applicant appears on 
the date fixed and when he does not 
appear on the date fixed, has been laid 
down in it. Rule 235 of the Rules pro- 
vides for procedure when the copy is 
ready. It lays down that it shall be 
delivered either to the applicant him- 
self or to the authorised agent. Provi- 
sion has been made in R. 235 regard- 
ing contingency when the copy is ready 
and the applicant or his authorised 
agent does not come to take its deliv- 
ery. In such a contingency, it has 
been enjoined that a notice over the 
signature of the head of office should 
be affixed on the notice board notifying 


that the copy is ready. In case, the 
applicant or his authorised agent ap- 
pears within three months from thë 


date fixed, copy is required to be deliv- 
ered to the applicant and if the appli- 
cant, or his authorised agent does not 
appear to take delivery of it within a 
period of three months, if has been 
made incumbent to destroy if under 
the order of Presiding Officer and an 
entry to that effect is required to ba 
made in the register of copying appli- 
cations. 
a 

8 The contention of the Tearned 

counsel is that from Rr, 234 and: 235, 
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it can safely be inferred that the 


period when the copy is ready on the 
date fixed for its delivery and the date 
when the notice, as required by R. 235 
is affixed on the notice board that deliv- 
ery of the copy be taken within a 
period of three months from the date 
of its affixation, is time requisite 
under S. 12 (2) of the Limitation Act, 
and, thus, the applicant is entitled to 
claim its exclusion. Learned counsel 
for the petitioner, therefore, submits 
that the copy was ready on April 23, 
1976 and notice was affixed on May 1, 
1976, the petitioner is entitled to the 
exclusion of the aforesaid period as 
time requisite. 


9. For a better appreciation of the 
contention of the learned counsel for 
the petitioner, reference may be made 


to S. 12 (2) of the Limitation Act, 
which rung as under: 
"S. 12 (2). In computing the period 


of limitation for an appeal or an appli- 
cation for leave to appeal or for revi- 
‘sion or for review of a judgment, the 
day on which the judgment complained 
of was pronounced and the time requi- 
site for obtaining a copy of the decree, 
sentence or order appealed from or 
sought to be revised or reviewed shall 
be excluded.” 
In State of U. P. v. Maharaja Narain, 
AIR 1968 SC 960, it was observed: 
“The expression ‘time requisite’ can- 
not be understood as the time abso- 
lutely necessary for obtaining the copy 
of the order. What is deductible under 
S. 12 (2) is not the minimum time 
within which a copy of the order ap- 
pealed against could have been obtain- 
ed. It must be remembered that sub= 
sec. (2) of S. 12 enlarges the period of 
limitation prescribed. under Entry 157 
of Sch. I. That section permits the 
appellant to deduct from the time taken 
for filing the appeal, the time required 
for obtaining the copy of the order 
appealed from and not any lesser period 
which might have been occupied if the 
application for copy had been filed at 
some other date. That section lays no 
obligation on the appellant to be 
prompt in his application for a copy of 
the order. A plain reading of S. 12 (2) 
shows that in computing the period of 
limitation prescribed for an appeal, 
the day on which the judgment or 
order complained of was pronounced 
and the time taken by the Court to 
make available the copy applied for, 
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have to be excluded. There is no justi- 


fication for restricting the scope of 
that provision.” 
The expression ‘time requisite’ was 


again examined in G. K. Das v, S. N.. 
Biswas, AIR 1975 SC 1290. Chandra- 
chud, J., as he then was, speaking for 
the Court, observed as under :— 


“The time requisite for obtaining 
certified copies undoubtedly means “the 
time properly required” and an appel- 
lant cannot in the computation of the 
périod of limitation for filing the ap- 
peal ask for exclusion of time which 
was spent negligently.” 


‘Time requisite’ is not always the time, 
actually spent in securing the copies, 
The whole question is what was the 
time taken for obtaining of the copies. 
In this case, the date fixed for deliv- 
ery of the copy was April 23, 1976. 
The copy was ready on that day. The! 
petitioner or his authorised agent, as 
the copy was ready on that day, 
should have gone to take delivery of 
the copy on the date fixed for issuing 
it. As the copy was ready on that day, 
it would have been delivered to the 
petitioner had he gone there, Time 
taken from the date of presentation of 
the application for copy i.e. April 16, 
1976 and the date when the copy was 
ready i.e. April 23, 1976 (which was 
also the date fixed for issuance of copy) 
isonly the ‘time requisite’ for obtain- 
ing the copy under S. 12 (2) ofthe Act. 
What is contemplated by R. 235 of the 
Rules is that when the copy is ready 
on the date fixed and the applicant or 
his authorised agent does not take its 
delivery on that date, then before 
destroying it a notice is to be given 
informing the applicant that if he does 
not come within a period of three 
months from the date of affixing 
notice, the copy shall be destroyed. ï 
find it difficult to agree with the learn- 
ed counsel that even when, the copy 
was ready on the date fixed about 
which the applicant had intimation, 
still he would be entitled to the exclu- 
sion of the period between the date 
when the copy was ready and the 
date when the notice was affixed in- 
forming him that copy is ready for 
delivery, This, in my opinion, cannof 


‘be said to be the ‘time requisite’ fot 


obtaining copy within the meaning of 
S. 12 (2) of the Limitation Act. In this 
view of the matter, the period from 
April 23, 1976 to May 1, 1976 cannot 
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. be said to be ‘time requisite’ for ob- 
taining the copy and the petitioner was 
not entitled to its exclusion. It follows, 
therefore, that the appeal, which was 
presented before the learned District 
Judge, was beyond time, 

10. The learned District Judge 
rightly disbelieved the version of the 
petitioner that Kewal Chand, Mukh- 
tiarkhas of the decree-holder, went to 
take delivery of the copies on April 23, 
-1976 and that they were not ready. I 
agree with the learned Dist. Judge that 
the version is wrong, for, the simple 
reason that no application wes moved 
by him before the officer-in-charge that 
the copy was nct ready on the date 
fixed and that when he went to take 
delivery on the date fixed, he was not 
directed to attend on another date 
when the copy was expected to be 
ready for delivery. The certified copy 
which was submitted with the memo of 
appeal, shows that the date fixed for 
issuing the copy was April 23, 1976 
and on that day, the copy was ready. 
The version given by Kewalchand, 
Mukhtiarkhas of the decree-holder was, 
therefore, wrong, The finding in this 
regard cannot be interfered with in 
this revision, 

11i. Learned counsel next argued 
that Shri Jaswant Raj, Advocate, gave 
the advice that period from April 23, 
1976 to May 1, 1976 will be excluded 
and the petitioner acted on this advice, 
and as it was a bona fide one, this 
constitutes sufficient cause under S. 5 
of the Limitation Act and so, the period 
should be excluded. After examining 
this aspect in detail, the learned Dis- 
trict Judge observed: 


“sea fataa tag eres g fe creer afaa 
aded gre a we wer agaaa qi 
ef adifa ag ster got aes a dy ws at” 


This was not shown that in arriving at 
this conclusion, the learned District 
Judge has exercised his jurisdiction 
illegally or with material irregularity. 
This finding, thus, calls for no inter- 
ference by this Court. 

312. No other point survives for my 
consideration. 


13. - The result is that this revision 
application has no force and it is, 


accordingly, dismissed. .In the circum- 
stances of the case, I leave the parties 
ko bear their own costs, 

Revision dismissed, 
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Cheni Ram and another, 
v. Shanti Devi and 
dents. 

Civil Revns. Nos. 314 and 315 of 1979, 
D/- 11-7-1979,* 

Civil P. C. (1908), O. 14, R.2 — 
Issue on a mixed question of law and 
fact — Cannot be decided as preli- 
Minary issue, 


Whether the cause of action for a 
suit arose at place A or place B is a 
mixed question of law and fact. 

(Para 7) 


An issue can be considered and de- 
cided as a preliminary issue if it is en 
issue of law only and on it the case 
or part of it can be disposed of. ` 

(Para 5) 

There is no provision that even 
though issues about limitation or jur- 
isdiction are to be considered on dis- 
puted facts, evidence should be record- 
ed on them first and they must be de- 
cided as preliminary issues. (Para 6) 

B. P. Agrawal, for Petitioners, 


ORDER:— In both the revision peti- 
tions, only question to be considered is 
whether the Addl. District Judge has 
committed any illegality or irregu- 
larity in holding that the issue regard- 
ing territoria] jurisdiction can only be 
decided after taking evidence, 


2. The plaintiff's case is that the 
cause of action arose at Kishangarh 
and the defendant’s objection is that 
the entire cause of action arose at 
Amritsar and no cause of action arose 
at Kishangarh. Obviously it isa dis- 
puted question of fact and can only be 


Petitioners 
another, Respon- 


adjudicated on the basis of the evis 
dence of the parties, 
3. I have gone through the order 


of the Addl. District Judge. It arises 
out of a mixed question of fact and 
law, and it suffers from no infirmity. 

4, Order 14 (2), Civil P. C. is as 
under : 

“2, Court to pronounce judgment on 
all issues:— (1) Notwithstanding that a 
case may be disposed of on a preli- 
minary issue, the Court shall, subject 


Against order of Govindram Bansal, 
Addl, Dist. J., Ajmer, D/- 28-3-1979. 
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to the provisions of sub-rule (2), pro- 
nounce judgment on all issues. 

(2) Where issues both of law and of 
fact arise in the suit, and the Court is 
‘of opinion that the case of any part 
thereof may be disposed of on an issue 
of law only, it may try that issue first 
if that issue relates to (a) the jur- 
isdiction of the Court, or (b) a bar to 
the suit created by any law for the 
time being in force, and for that pur- 
pose may, if it thinks fit, postpone the 
settlement of the other issues until 
after that issue has been determined, 
and may deal with the suit in accord- 
ance with the decision on that issue. 

5. In view of the clear and un- 
ambiguous language of sub-cl. (2) of 
Rule 2 of Order 14, an issue can be 
considered and decided as a preliminary 
issue if it is an issue of law only and 


on thé case or part of it can be dis- 
posed of, 
6. There is no provision that even 


though issue about limitation or jur- 
isdiction is to be considered on dis- 
puted facts, then also evidence should 
be recorded on it first and it must be 


decided as a preliminary issue, Since 
the provision is not there, I cannot 
provide it by legislation, as a Court 


can only interpret and not legislate. 
7. Admittedly the issue . regarding 
jurisdiction in the instant case being 
based on disputed questions of fact, 
cannot be termed as purely legal issue. 
The lower court, therefore, had no 
jurisdiction to decide it as a preli- 
minary issue, and therefore, impugned 
order is perfectly just and legal. 
8. The revision application, there- 
fore, fails and is hereby dismissed. 
Petition dismissed. 
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4 (JAIPUR BENCH) 
M. L. SHRIMAL AND G. M. 
LODHA, JJ. 

State of Rajasthan and others, Appel- 
lants v. Smt. Gayatri Devi and others, 
Respondents. 

Special Appeals Nos. 10, 15, 17, 48 of 
1970 and 292 of 1971, D/- 2- 4-1980* 


Against judgment of single Judge of 
this Court in C. W. Petns. Nos. 1684 
of 1964, 7 of 1965 and 1725 of 1964, D/- 

~ 16-12-1969 (Raj). 


EX/EX/C208/80/GDR 
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Rajasthan Land Reforms and Acqui- 
sition of Land Owners’ Estates Act (11 
of 1964) (as amended by Amendment 
Act (15 of 1975)) — Act as amended is 
valid. Civil Writ Petns. Nos. 1684 of 1964, 
7 of 1965 and 1725 of 1964, D/- 16-12- 
1969 (Raj), Reversed. (Constitution of 
India, Art. 31-B and Sch. 9). 


The Rajasthan Land Reforms and Ac- 
quisition of Land Owners’ Estates Act 
(1963) was challenged by various writ 
petitions on the ground that its provi- 
sions violated Articles 14, 19 (1) (£) and 
31 of the Constitution of India. A single 
Bench of the High Court held that 
Chapters IV, VI and the Schedule to the 


- Act, were ultra vires and violative of 


Articles 14 and 31 of the Constitution. 
Against the said judgment the State 
Government had filed special appeals. 
During the pendency of the appeal, the 
Act was amended vide the Rajasthan 
Land Reforms and Acquisition of Land 
Owners’ Estates (Amendment) Act, 1975 
(Act No. 15 of 1975). By this Amend- 
ment Act Chapter VI was substituted 
and the Schedule’ annexed to the origi- 
nal Act was also substituted by the 
same Amendment Act. The Amendment 
Act has been given retrospective effect 
and all the amendments in the original 
Act have been introduced from the date 
of its inception i.e, from the date of 
coming into force of Act No. 11 of 1964. 
The Ninth Schedule to the Constitution 
was also amended and the Act No. il 
of 1964 has been included therein at 
entry 163. 


Held that on account of the Arnend- 
ment Act No. 15 of 1975, which has been 
given retrospective effect and its inclu- 
sion in the Ninth Schedule, the validity 
of the original Act. and the Amendment 
Act could not be challenged and the ap- 
peals filed by the State Government 
were bound to be accepted. Civil Writ 
Petns. Nos. 1684 of 1964, 7 of 1965 and 
1725 of 1964, D/- 16-12-1969 (Raj), Re- 
versed. AIR 1961 SC 14, Followed. 

(Paras 12, 13) 
Cases Referred: Chronological Paras 


AIR 1961 Sc 14: 1961 AN LJ 1 10 
AIR 1958 SC 468 i 8 
AIR 1954 SC 728: 1955 All LJ 38 10 
(1890) 140 US 545: 35 Law Ed 572, Wil- 

kerson v. Rahrer 9 


M. I. Khan, Addl. Govt. Advocate, 
for the State; H. P. Gupta and B. P. 
Agrawal, for Respondents in Appeals 
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Nos. 10, 15 and 17 of 1970 and for Ap- 
pellants in Appeals Nos. 48 of 1970 and 
292 of 1971. 


SHRIMAL, J. These five appeals 
arise out of the- same judgment and 
common questions of law are involved 
in them, as such they are being dispos- 
ed of by a common judgment. 


2. After the arguments were closed 
by both the parties and the judgment 
was being dictated, Mr. J. P. Joshi in- 
tervened and prayed for hearing. He 
states that he has a right to be heard, 
because the decision of these cases is 
likely to affect the interests of his client 
Maharaja Gaj Singh. whose writ peti- 
tion was also decided by the impugned 
judgment. He was, therefore, heard at 
length. 

3. The Rajasthan Land Reforms and 
Acquisition of Land Owners’ Estates Act, 
1963 (Act No. 11 of 1964) (to be referred 
to hereinafter as ‘the Act’) received the 
assent of the President on the 6th day 
of April, 1964 and was published in the 
Rajasthan Gazette, Part IV-A, Extra- 
ordinary dated April 13, 1964. It was 
passed in furtherance of the directive 
principles of State policy as embodied in 
Article 39 of the Constitution of India 
and in particular, Clauses (b) and (c) 
thereof, namely, that the ownership and 
control of the material resources of the 
community are so distributed as best to 
subserve the common good and that the 
operation of the economic system did 
not result in the concentration of wealth 
and means of production to the common 
detriment. The Act sought to achieve 
this by acquiring landowners’ estates in 
the State and distributing the same to 
the landless and other persons. This was 
attempted to be brought about by pro- 
mulgating the Act. 


4. The Scheme of the Act in a nut- 
Shell is that by Chapter II of the Act 
containing Sections 3 to 5 every estate 
was made liable to the payment of land 
revenue to the Government as from the 
lst day of April, 1963. By Chapter III 
it made provision for acquiring Khate- 
dari rights by all those persons who were 
recorded as tenants or tenants of Khud- 
kasht. The estate holders were also de- 
clared Khatedar tenants. Chapter IV of 
the Act deals with acquisition of the 
estates, It vested a discretion in the Gov- 
ernment to issue notification in the offi- 
cial Gazette appointing date for acquisi- 
tion of landowners’ estate in the State 
and for their vesting in the State Gov- 
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ernment. A Notification dated August 11, 
1964 to that effect was published in the 
Rajasthan Gazette Part IV-C Ordinary 
dated August 13, 1964, which reads as 
under:— 


“In exercise of the powers conferred 
by Section 7 of the Rajasthan Land Re- 
forms and Acquisition of Landowners’ 
Estates Act, 1963 (Rajasthan Act 11 af 
1964) the State Government hereby ap- 
points the 1st day of September, 1964 as 
the date for the acquisition and vesting 
in the State Government of the estates 
of all landowners situated anywhere in 
Rajasthan.” 

Under this notification the estate of the 
landowners stood vested in the State 
Government. Chapter V provides for the 
liability of the State Government to pay 
the compensation and Chapter VI pro- 
vides the method of determination of 
compensation as well as the payment. 
Chapter VIII deals with delegation of 


powers to various. officers to dis- 
charge the functions provided under 
the Act. The Schedule deals with 
principles governing determination of 


compensation payable to the landowner, 

5. The Act was challenged by various 
writ petitions filed in this Court on the’ 
ground that its provisions violated Arti-: 
cles 14, 19 (1) (f) and 31 of the Constitu- 
tion of India. A single Bench of this 
Court held that Chapters IV, VI and the 
Schedule to the Act, were ultra vires 
and violative of Articles 14 and 31 of the 
Constitution of India and any action 
taken under the Act to acquire the land 
will be deemed to be taken under the. 
Act, which was not enforceable. 


6. Being aggrieved with the declara- 
tion of Chapters IV and VI and the 
Schedule to the Act as void, the State 
Government has come up in appeal by 
filing special appeals Nos. 10, 15 and 17 
of 1970, whereas H. H. Brijraj Singh and 
H. H. Maharaja Col. Bhawani Singh 
have come up in appeals against the same 
judgment, for getting the entire Act de- 
clared as void. 

7. During the pendency of the appeal, 
the Act was amended vide the Rajasthan 
Land Reforms and Acquisition of Land- 
owners’ Estates (Amendment) Act, 1975 
(Act No. 15 of 1975) (to be referred to 
hereinafter as ‘the Amendment Act’), 
which received the assent of the Presi- 
dent on March 26, 1975. It was publish- 
ed in the Rajasthan Gazette Extraordi~ 
mary Part IV-A dated March 26, 1975 
at pp. 203 & 294, By this Amendment Act 
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in the principal Act for the words “other 
measures of land reforms”. the expres- 
sion “other measures of agrarian reform, 
removal of intermediaries, allotment of 
land to landless persons, development of 
agriculture’ were substituted and it was 
mentioned therein that these words shall 
be deemed always to have been substi- 
tuted. Similarly in Section 2 of the Act 
the definition of ‘land’ has been substi- 
tuted. Chapter VI was also substituted 
and the Schedule annexed to the original 
Act was also substituted by the same 
Amendment Act. The Amendment Act 
has been given retrospective effect and all 
the amendments in the original Act have 
been introduced from the date of its in- 
ception i.e. from the date of coming in- 
to force of Act No. 11 of 1964. The Ninth 
Schedule to the Constitution was also 
amended and the Act No. 11 of 1964 has 
been included therein at entry 163. Vide 
44th Amendment of the Constitution the 
property right has been abolished as a 
fundamental right. 


8 In M. P. V. Sundararamier and Co. 
v. State of Andhra Pradesh, AIR 1958 SC 
468 at p. 489, para 42, Venkatarama 
Aiyer, J. speaking for the majority of 
the Court held as under:— 


“In a Federal Constitution where legis- 
lative powers are distributed between 
different bodies, the competence of the 
Legislature to enact a particular law 
must depend upon whether the topic of 
that legislation has been assigned by the 
Constitution Act to that Legislature. 
Thus, a taw of the State on an Entry in 
List I, Schedule VII of the Constitution 
would be wholly incompetent and void. 
But the law may be on a topic within 
its competence, as for example, an Entry 
in List H, but it might infringe restric- 
tions imposed by the Constitution on the 
character of the law to be passed as for 
example, limitations enacted in Part III 
of the Constitution. Here also, the law 
to the extent of the repugnancy will be 
void. Thus, a legislation on a topice not 
within the competence of the Legislature 
and a legislation within its competence 
but violative of constitutional limitations 
have both the same reckoning in a court 
of law; they are both of them unenforce- 
able, But does it follow from this that 
both the laws are of the same quality 
and character, and stand on the same 
footing for all purposes? This question 
has been the subject of consideration in 
mumerous decisions in the American 
Courts, and the preponderance of auth- 
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ority ‘is in favour of the view that while 
a law on a matter not within the com- 
petence of the Legislature is a nullity, 
a law on the constitutional prohibitions 
is only unenforceable. This distinction 
has a material bearing on the present 
discussion. If a law is on a field not with- 
in the domain of the Legislature, it is 
absolutely null and void, and a subse- 
quent cession of that field to the legisla- 
ture will not have the effect of breath- 
ing life into what was a still-born piece 
of legislation and a fresh legislation on 
the subject would be requisite. But if 
the law is in respect of a matter assign- 
ed to the Legislature but its provisions 
disregard constitutional prohibitions 
though the law would be unenforceable 
by reasons of those prohibitions, when 
once they are removed, the law will be- 
come effective without re-enactment.” 


9. The learned Judge drew support 
for this conclusion from Willoughby on 
the Constitution of the United States, 
Vol. I, p. 11 and Cooley on Constitutional 
Law at p. 201, which reads as under:— 

“a finding of unconstitutionality does 
not destroy the statute but merely in- 
volves a refusal to enforce it. In Wilker- 
son v. Rahrer, (1890) 140 US 545: 35 Law 
Ed 572, the State of Kansas had enacted 
a law in 1889 forbidding the sale of in- 
toxicating liquor. This was bad in so far 
as it related to sales in the course of 
inter-State trade, as it was in contraven- 
tion of the Commerce Clause. But in 
1890, the Congress passed a law confer- 
Ting authority or the States to enact 
prohibition laws. The question was whe- 
ther a prosecution under the law of 
1889 in respect of a breach of that law 
subsequent to the Congress legislation in 
1890 was maintainable. Repelling the 
contention that the statute of 1889 was 
a nullity when it was passed and could 
not be enforced without re-enactment, 
the Court observed: 


“This is not the case of law enacted in 
the unauthorized exercise of a power 
exclusively confined to Congress, but of 
law which it was competent for the 
State to pass, but which could not op- 
erate upon articles occupying a certain 
Situation until the passage of the Act of 
Congress. That Act in terms removed 
the obstacle, and we perceive no ade- 
quate ground for adjudging that a re- 
enactment of the State law was requir- 
ed before it could have the effect upon 
imported which it had always had upon 
domestic property.” 


Gayatri Devi 
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10. In the State of Uttar Pradesh v. 
EH. H. Maharaja Brijendra Singh, AIR 
1961 SC 14 the respondent challenged 
the constitutionality of the U. P. Land 
Acquisition (Rehabilitation of Refugees) 
Act, 1948 by way of a writ petition to 
the High Court and though the Court 
dismissed the writ petition, it held that 
the provisions of Section 11 of the Act 
were invalid as they offended Sec. 299 
(2) of the Government of India Act. Sub- 
sequently the Constitution (Fourth 
Amendment) Act, 1955 included the U. P. 
Act in the Ninth Schedule as item 15. 
The State of U. P. contended that the 
inclusion of this Act in the Ninth Sche- 
dule protected it under Article 31-B of 
the Constitution from any challenge 
under Section 299 (2) of the Government 
of India Act. The Court turned down the 
argument on behalf of the respondent 
that the amendment of the Constitution 
which came after the decision of the 
Allahabad High Court would not validate 
the earlier legislation which, at the time 
when. it was passed was unconstitutional. 
Relying on the decision of the Supreme 
Court in Saghir Ahmad v. State of U. P., 
AIR 1954 SC 728 it was said that the pro- 
visions of the Act have been specifical- 
ly saved from any attack on their con- 
stitutionality as a consequence of Arti- 
cle 31-B, read with the Ninth Schedule, 
the effect of which is that the Act can- 
not be deemed to be void or even to 
have become void on the ground of its 
being hit by the operation of the Gov- 
ernment of India Act. 


il. Keeping in view the above settled 
position of law as well as the 44th 
amendment in the Constitution the learn- 
ed counsel appearirig on behalf of re- 
spondents in Appeals Nos. 10, 15 and 17 
of 1970 and for the appellants in Ap- 
peals Nos. 48 of 1970 and 292 of 197] 
have submitted that after the considera- 
tion of the changed position of law, the 
validity of this Act cannot be challenged 
on account of its inclusion in the Ninth 
Schedule. As regards the submission that 
in the changed circumstances of the case 
the consideration of the impugned judg- 


ment does not arise needs to be men- 


tioned for being rejected. 


12. We hold that on account of .the 
Amendment Act No. 15 of 1975, which 


has been given retrospective effect and 
its inclusion in the Ninth Schedule, the 
validity of the original Act and the 


Amendment Act cannot be challenged 
and ‘the appeals filed by the.-State Gov- 
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ernment must be accepted and the ap- 
peals filed by H. H. Brijraj Singh and 
H. H. Maharaja Col. Bhawani Singh 
must be dismissed without any costs. 


13. Accordingly the judgment of the 
learned single Judge delivered in $S. B, 
Civil Writ Petitions Nos. 1634 of 1964, 
7 of 1965 and 1725 of 1964 is set aside, 
The Rajasthan Land Reforms and Ac- 
quisition of Land Owners’ Estates Act, 
1963 (Act No. 11 of 1964) as amended 
up to date is declared valid. The Rajas- 
than Land Reforms and Acquisition of 
Land Owners’ Estates (Amendment) Act, 
1975 (Act No. 15 of 1975) shall be deem- 
ed to have come into force since April 
13, 1964 and the estates of the land- 
owners shall be deemed to have vested 
in the State Government from Septem- 
ber 1, 1964. 

14, Before parting with these cases, 

we would like to observe that poverty 
is the most crucial problem of the coun- 
try. Chronic poverty exists in rural 
India, where no less than 50 per cent of 
the population lives below the starva- 
tion level. The average per capita in- 
come there is not more than Rs. 300 per 
year. About 40 per cent of those engaged 
in agriculture have no land of their own, 
60 per cent of the peasants own less than 
two acres or one hectare of land, It 
should not be forgotten that agriculture 
contributes about 50 per cent to the 
total national income. It provides 70 per 
cent of the population with livelihood. 
As early as on May 16, 1951, Pandit 
Jawaharlal Nehru, the then Prime Min- 
ister of this country in a debate on First 
Amendment Bill to the Constitution ob- 
served:— 
Secure a survey of Asia today will lead 
any intelligent person to swear that the 
basic and the primary problem is the 
land problem today in Asia, as in India. 
And every day of delay adds to the diffi- 
culties and dangers apart from being in- 
justice in itself.” 


15. It is lamentable that the State 
Government and its authorities have 
been for about 16 years sleeping over 
this Act, which was basically introduced 
for the purpose of agrarian reform. Even 
after the coming into force of the 
Amendment Act No. 15 of 1975, they 
have not seriously endeavoured to get 
the cases decided and have been resort-. 
ing to adjournments for one reason or the 
other. This exhibits a tragic state of 
affair and pathetic lethargy on the part 
of the State Government in implementa ` 
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ing the land or agrarian reform by this 
legislation. What. a poor homage the 
State functionaries are paying to Arti- 
cle 39 of the Constitution of India in a 
welfare State, committed to provide land 
to landless tillers? - 


16. It should not be given go-by that 
some of these landowners in expectation 
of the implementation of this Act might 
have resorted to part with their land 
holdings and transferring them piece- 
meal to other individuals, as Benami 
transactions on a very (large) scale with 
the result that the State Government 
may or may not be able to secure any 
‘land for being distributed amongst the 
poverty stricken people of this country. 
It is expected of a welfare State that the 
authorities concerned will be vigilant to 
give full effect to the provisions of this 
Act in accordance with the wishes of the 
legislators, 

17. With these observations the spe- 
cial appeals were disposed of as indicated 
above. No order as to costs in the cir- 
‘cumstances of the cases. 


Order accordingly. 
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Gulam Rasool, Petitioner v. 
Mariyam and others, Respondents. 

Civil Revn: No. 81 of 1979, D/- 11-5- 
1979.* . 

(A) Civil P. C. (1908), S. 115 — Revi- 
sional jurisdiction — Meaning of the ex- 
pression “any case which has been de- 
cided,” . % > 4 

The expression “any case’ which has 
been decided” means each decision which 
terminates a part of the controversy in- 
volving -the question of jurisdiction. 
Where’ the Court below‘ adjudicates the 
question that suit has abated against one 
of the defendants only and it would pro- 
ceed against remaining defendants, the 
order results in terminating a part of 
the controversy involving the question 
of jurisdiction. Hence-the revision against 
such order is maintainable. AIR 1964 SC 
497, Foll. (Para 8) 


(B) Civil P. C. (1908), O. 22, R. 4 (4) — 
Death of one of the defendants during 
pendency of suit — Interest of all defen- 


“Against order of Ramesh Chand’ Sood, 
Dist. J., Pali, D/- 2-2- 1979. 


HW/HW/D977/79/KND/DVT 


Smt, 
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dants in suit not joint and indivisible — 
Effect of non-impleading L. Rs. of de- 
ceased defendant — Suit abates against 
deceased defendant only — Trial of suit 
can proceed against remaining defen- 
dants, 


In a suit for ejectment against defen- 
dants who have trespassed upon the 
property, the. plaintiff has prayed that 
the possession may be delivered to her 
from defendants Nos. 1 and 2 or 3 or 8 
and defendants Nos. 1 and 2 in their 
written statements filed separately have 
denied that the defendant No. 3 had at 
any time remained in possession of the 
land in dispute and their possession on 
the land is legal. Thus, it is clear that - 
the plaintiff has not sued the defendants 
as joint trespassers. The interest of de- 
fendants in suit cannot be said to be 
joint and indivisible. The contesting de- 
fendants Nos. 1 and 2 asserted that they 
are legally 'in possession of the land in 
dispute and that they are not trespassers. 
Then the effect of not bringing the legal 
representatives of defendant No. 3 on 
record is that the suit stood abated 
against him and not against remaining 
defendants and the trial of the suit could 
proceed against remaining defendants. 
AIR 1962 SC 89 and AIR 1967 SC 1786, 


Foll. (Paras 17, 18) 
Cases Referred: Chronological . Paras 
AIR 1975 Raj 163 10 
AIR 1972 SC 1181 ` ; 12 
AIR 1971 Punj & Har 355 . 14 
1971 WLN Part II 9 6, 7 
AIR 1967 SC 1786 16, 12 
AIR 1966 SC- 1427 12 
AIR 1964 SC 497:-1963 AN. LJ aie” 
AIR 1963 All 496: 1963 All LJ ole: i 
10, 1 
AIR 1963 Orissa 140 9, 10, 13 
AIR 1962: SC 89 10, 12 
AIR 1959 Raj 17 9, 14, 15 
AIR 1953 All 565: 1953 All LJ 330 (B) 
AIR 1953 Cal 588 9, 13, a 
AIR 1950 Assam 53 14 
AIR 1949 Nag $1 . 14 
AIR 1934 All 716 10, 14, 15 
AIR 1928 Cal 138 ; 9, 13, 14 
-H. M. Parekh, for Petitioner; K. C 


Samdaria, for Respondent No. 1. 
ORDER:— The plaintiff-non-petitioner 
No. 1 instituted a suit for possession and 
mesne profits against the defendants in 
the court of District Judge, Pali. It was 
stated that in 1970,. defendants Nos. 1 
and 2, Mohammed Yusuf and Noor Mo-_ 
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hammed took wrongful possession of the 
land in dispute shown in yellow colour 
in the map, that defendant No. 2 Munni- 
lal took possession of this land from the 
aforesaid defendants, that 3-4 months 
prior to the institution of the suit, de- 
fendants Nos. 1 and 2 again took back 


its possession from defendant No. 
3 and that they are carrying 
on business in the name of 
“Allahbux Allarakh Nogi”. Ac- 


cording to the plaintiff, defendants Nos. 
1 and 2 or defendant No. 3 were tres- 
passers. It was stated that the plaintiff 
is entitled to restoration of possession 
from defendants Nos. 1 and 2 or defen- 
dant No. 3, whosoever may be found in 
possession of the land in dispute. In para 
3 of the plaint, it was stated that in the 
proceedings under S. 145, C.P.C., Ghishu- 
lal v. Abdulrehman, brother of defen- 
dant No. 2, informed the court of the 
S.D.M. that the land in dispute is in pos- 
session of defendant No. 3 and, there- 
fore, he was impleaded as defendant. Ex 
parte proceedings were taken against 
defendant No. 3 on October 25, 1972. 


2. Defendant No. 1 resisted the suit 
of the plaintiff. It was averred that de- 
fendants Nos. 1 and 2 did not take illegal 
possession of the land in dispute, in 
1970 and that it was wrong that defen- 
dant No: 3, who was the proprietor of 
‘Basant Dyeing’, took the land in posses- 
sion before one year, as alleged by the 
‘plaintiff. Defendant No. 2 also _ resisted 
the suit. It was denied that defendant 
No. 3 ever took possession of the land 
in dispute. Issues were framed by. the 
trial court on April 4, 1975. The fact of 
delivery ef possession to defendant No. 
3 by defendants Nos. 1 and 2 was not 
put in issue. 


3. Defendant No. 3 died during - the 
pendency of the suit. An application was 
moved on behalf of defendant No. 1 Mo- 
hammad Yusuf on Sept. 2, 1978 stating 
that defendant No. 3 Munnilal had died 
four months before, that  Munnilal 
was a necessary party to the suit, that 
he has left heirs behind him who have 
not been brought on record and, there- 
fore, the suit should be abated. This ap- 
plication was supported by his affidavit. 
Similarly, an application was submitted 
on behalf of defendant No. 6 Gulam 
Rasool praying that the suit may be dis- 
missed as having abated. These applica- 
tions were resisted on behalf of the 
plaintiff by filing a reply dated Novem- 
ber 10, 1978. It was stated in the reply 
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that in the suit, relief has been asked 
against defendants Nos. 1 and 2 or 
against defendants Nos. 3 and 6. It was, 
therefore, prayed that the applications 
filed on behalf of the aforesaid defen- 
dants may be dismissed. On January 5, 
1979, the plaintiff's counsel submitted 
an application under O. XXII, R. 4, 
C.P.C. praying that in the interest of 
justice decree may be passed against 
Munnilal without impleading his legal 
representatives on record. This applica- 
tion was resisted by defendant No. 1 
Mohammed Yusuf and defendant No. 6 
Gulam Rasool. The learned District 
Judge, by his order dated Feb. 2, 1979, 
ordered that the suit stood abated against 
defendant No. 3 alone. He, however, did 
not grant prayer of defendants Nos. 1 
and 6 that on account of death of defen- 
dant No. 3 Munnilal, the suit stood abat- 
ed in entirety. He, therefore, ordered 
that against the remaining defendants, 
the suit will proceed and that a note be 
given in the plaint that it has abated 
against defendant No. 3. 


4. Feeling aggrieved by this order, 
petitioner Gulam Rasool (defendant No. 
6) has come up in revision. 


5. I have heard Mr. Parekh, learned 
counsel for the petitioner and K. C. 
Samdaria, learned counsel for non~peti- 
tioner No. 1 and have also gone through 
the pleadings. f 


6. On May 4, 1979, at the commence-~ 
ment of the arguments, learned counsel 
for non-petitioner No. 1 raised a preli- 
minary objection that the revision against 
the impugned order is not maintainable. 
In support of the preliminary objection, 
Mr. Samdaria relied on a decision re- 
ported in Uttamkumar v, Jaipur Vastra 
Vyapar (1971 WLN Part I-9). On that 
day, Mr. Parekh, learned counsel for 
the petitioner, took time to meet the pre- 
liminary objection. In Uttamkumar’s 
case, it was observed by Chhangani, J., 
as under: i 

“I am also not inclined to exercise the 
revisional jurisdiction in connection with 
the trial courts decision on issue No. 9. 
The order is of an interlocutory nature 
and it is open to the petitioners to chal- 
lenge it in any appeal against the final 
decision.” 

Issue No. 9, in that case, was whether 
certain persons were necessary parties to 
the suit, and the trial court had held 
that the existing defendants being sever- 
ally liable, omission on the part of the 
plaintiffs to bring on record all the legal 
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representatives of the deceased Radhe- 
shyam did not result in the abatement of 
the suit against the existing defendants. 


7. Mr. Parekh, on the other hand, 
submitted that Uttamkumar’s case does 
not lay down good law in view of the de- 
cision of their Lordships of the Supreme 
Court reported in S. S. Khanna v. F. J. 
Dhillon, AIR 1964 SC 497, wherein it 
was held that revisional jurisdiction of 
a High Court may be exercised irrespec- 
tive of the question whether an appeal 
lies from the ultimate decree or order 
passed in the suit and that where the de- 
cision itself is not appealable to the High 
Court directly or indirectly, exercise of 
the revisional jurisdiction by the High 
Court would not be deemed excluded. 
It was further held that the ‘case’ in- 
cludes a part of the case. In Uttam- 
kumar’s case, S. S. Khanna’s case was 
not noticed, 


8. In these circumstances, the first 
question that I am called upon to deter- 
mine is whether the order holding that 
the suit has abated against defendant No. 
3 only and that it would proceed against 
the remaining defendants, amounts to 
‘case’ decided. Conflict of opinion on the 
question whether the expression “case 
which has been decided” includes inter- 
locutory order, has been resolved by the 
Supreme Court. in S. S. Khanna’s case 
holding that it includes interlocutory 
order. Explanation to S. 115, C.P.C. 
makes it abundantly clear that the ex- 
pression “any case which has been de- 
cided” includes any order, made or any 
order deciding an issue, in‘ the course of 
a suit or other proceedings. Thus, the 
expression “any case which has been de- 
cided” means each decision which ter- 
minates a part of the controversy involv- 
ing the question of jurisdiction. It, there- 
fore, follows, that the revisional juris- 
diction of the High Court may be exer- 
cised irrespective of the question whe- 
ther an appeal lies from ultimate decree 
of the order passed in the suit. In this 
case, the learned District Judge had ad- 
ijudicated the question that the suit has 
| abated against defendant No. 3 only and 
that it would proceed against the re- 
;maining defendants. Thus, the order 
| under revision has resulted in terminat- 
jing a part of the controversy involving 
ithe question of jurisdiction. In view of 
ithe abovementioned decision of the Sup- 
reme Court, I am of the opinion that the 
present application for revision against 
the order of the District Judge is main- 
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tainable. Accordingly, I overrule the 
preliminary objection raised by Mr. 
Samdaria, learned counsel for the plain- 
tiff-non-petitioner No. 1. 


v. Mariyam 


9. Learned counsel for the petitioner 
submitted that the entire suit has abated 
as the legal representatives of the de- 
ceased defendant No. 3 Munnilal, who 
were necessary parties to the suit, have 
not been brought on record in time. Ac- 
cording to the learned counsel, when the 
learned District Judge ordered that en- 
tire suit has not abated and it would 
proceed against the remaining defen- 
dants, he has exercised jurisdiction not 
vested in him by law. Mr. Parekh urged 
that according to plaint averments, de- 
fendant No. 3 Munnilal was a co-tres- 
passer along with some other persons 
and all the trespassers are necessary par- 
ties to the suit and decree against one 
trespasser cannot be effectively execut- 
ed without driving all other trespassers, 
who have committed trespass on. the land 
at the time of the accrual of the cause 
of action. In other words, learned coun- 
sel suggested that the legal representa- 
tives of a joint-trespasser are necessary 
parties and as defendant No. 3 Munni- 
lal’s legal representatives were not im- 
pleaded in time, the entire suit has abat- 
ed and if this order is allowed to stand, 
it would cause irreparable injury to the 
petitioner, who is defendant No. 6 in 
the suit. In support of his submission, 
learned counsel placed reliance on Aru- 
nadoya v. Mohammad Ali, AIR 1928 Cal 
138, Hakir Mahamed v. Abdul Majid, 
ATR 1953 Cal 588, Roopchand v. Mitha- 
lal, AIR 1959 Raj 17 and Damodar Patra 
v. Kanchan, AIR 1963 Orissa 140. 


10. On the other hand, learned coun- 
sel for the plaintiff-non-petitioner No. 1 
contended that in view of the aver- 
ments made in the plaint and the written 
Statements of defendant No. 1 Moham- 
med Yusuf and defendant No. 2 Noor 
Mohammed and the reliefs prayed for 
by the plaintiff, the learned District 
Judge was right when he held that suit 
has abated against defendant No. 3 Mun- 
nilal alone and it does not abate in en- 
tirety. Learned counsel invited my at- 
tention to Shibban v. Allah Mehar, AIR 
1934 All 716, Himanshudhar Singh v. 
Ram Hitkari, AIR 1963 All 496 and Damo- 
dar Patra’s case (AIR 1963 Orissa 140), 


As to what principles should be taken 
into consideration for deciding the ques- 
tion of partial and total abatement of a 
suit, he referred to State of Punjab v, 
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Nathuram, AIR 1962 SC 89, Mangal Singh 
v. Rattno, AIR 1967 SC 1786 and Gulam 
Mohammed v. Kishanlal, AIR 1975 Raj 
163. Learned counsel submitted that in 
view of the provisions contained in 
O. XXII, R. 4 (4), as defendant No. 3 has 
failed to file written statement and the 
suit proceeded ex parte against him, the 
court could exempt the plaintiff from the 
necessity of substituting the legal repre- 
sentatives of defendant No. 3 Munnilal. 
In these circumstances, according to the 
learned counsel, S. 115, C.P.C. should 
not be invoked in this case. 

1i. I have bestowed my most anxious 
and thoughtful consideration to the rival 
contentions of the parties. 


12. Following are the tests, which 
emerge from State of Punjab’s case (AIR 
1962 SC 89), Mangalsing’s case AIR 1967 
Sc 1786) and R. P. Gupta v. Murli Pra- 
sad, AIR 1972°SC 1181: 

(1) Where the absence of the legal re- 
presentatives of the deceased from the 
record renders it impossible to proceed 
with the suit or appeal as against the 
rest, the suit or appeal will fail in en- 
tirety and that such impossibility may 
arise from the suit or appeal becoming 
imperfectly constituted for want of ne- 
cessary or essential parties; or 

(2) that the plaintiff or the appellant 
could not have brought the action against 
the remaining defendants or respondents 
alone; or 

(3) that from the undesirable possibi- 
lity of having two .inconsistent or con- 
tradictory decree in one and the same 
suit; or i 

(4) that there will be futility of pro- 

ceeding further in the matter in which 
the decree, if given, would not be effec- 
tually executed by reason of the out- 
standing right of the legal representa- 
tive of the deceased. 
In R. P. Gupta’s case, their Lordships of 
the Supreme Court have succinctly sum- 
marised the facts to be taken into consi- 
deration for deciding the question of par- 
tial or total abatement in the following 
words: 


“The courts will not proceed with an 
appeal (a) when the success of the ap- 
peal may lead to the court’s coming to 
a decision which may be in conflict with 
the decision between the appellant and 
the deceased respondent and, therefore, 
it would lead to the court’s passing a 
decree which willbe contradictory to 
the decree which had become final with 
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respect to the same subject matter be- 
tween the appellant and the deceased 
respondent; (b) when the appellant could 
not have brought the action for the ne- 
cessary relief against those respondents 
alone who are still before the court and 
(c) when the decree against the surviv- 
ing respondents, if the appeal succeeds, 
be ineffective that is to say it could not 
be successfully executed. These three 
tests, as pointed out by this Court in 
Sri Chand v. Jagdish Pershad Kishan 
Chand, (1966) 3 SCR 451: (AIR 1966 SC 
1427) are not cumulative tests. Even if 
one of them is satisfied the court may 
dismiss the appeal.” 

13. Tn the case before me, I am con- 
cerned with the question whether the 
hon-impleading of the legal representa- 
tives of defendant No. 3 Munnilal would 
result in a total failure of the suit. For 
this purpose, it is necessary to find out 
whether the interests of all the defen- 
dants in the suit are joint and ‘indivisible 
so that the interest of the deceased de- 
fendant cannot be separated from those 
of the rest. The nature of statement will 
also depend upon the relief involved in 
the suit. If the plaintiff stes up joint and 
indivisible right and defendant sets up 
his separate and . indivisible right, the 
point should be adjudicated before de- 
ciding the nature of the abatement. In 
a suit for ejectment against the defen- 
dants, who have jointly trespassed upon 
the property and where one of the joint 
trespassers died and his legal represen- 
tatives are not brought on record in 
time, it is well established that suit 
against the deceased joint trespasser will 
abate. But there. is a conflict of opinion 
as to the effect of the abatement on the 
suit so far as the remaining joint tres- 
passers are concerned. Mr. Parekh has 
placed strong reliance on the decisions 
reported in Arunadoya’s case (AIR 1923 
Cal 138), Hakir Mohamed's case (AIR 
1953 Cal 588) and Damodar Patra’s case 
(AIR 1968 Orissa 140). It was held in that 
all trespassers known to be in possession 
by the date of the suit are necessary 
parties to such a suit and the decree 
against one trespasser cannot be effec- 
tively executed without driving out all 
other trespassers squatting on the land 
at the time of the accrual of the cause 
of action that in the absence the legal- 
representatives of the deceased defen- 
dant the controversy as regards the 


` rights and interests of the plaintiff and 


the surviving defendant cannot be effec- 
tively determined and that even if it iş 
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determined the decree passed will not 
be effective decree and can be rendered 
infructuous by the action of the legal re- 
presentatives of the deceased defendant 
and by surviving defendant taking 
shelter under the legal representatives 
of the deceased. 

14. In Roopchand’s case (AIR 1959 
Raj 17), which was a case of appeal, 
learned Judge, dissenting from Shibban’s 
case (AIR 1934 All 716) observed as 
under : 

“In this view of the matter, I am 
clearly of the opinion that the whole 
appeal before the lower court abated 
and that it did not abate against Bherun- 
lal alone. I would point out once again 
that the one broad test in such cases 
that has been accepted is whether the 
continuance of the appeal would result 
in two inconsistent decrees or would re- 
sult in the emergence of a decree which 
could be rendered futile by the other 
persons in possession who are not pro- 
perly before the court. I have no doubt 
that judged by this test, the whole ap- 
‘peal must stand abated.” 

The other view that in such a case, there 

is no question of abatement against the 

remaining joint trespassers, finds sup- 
port from the decisions reported in 

Himanshudhar Singh v. Ram Hitkari 

(AIR 1963 All 496) and Harichand v. 

Bachan Kaur (AIR 1971 Punj & Har 355). 

Both these decisions relate to the abate- 

ment and the principle laid down is that 

& decree against one co-trespasser is 

certainly an effective decree as between 

him and the plaintiff and can be execut- 
ed as against him. In Himanshudhar 

Singh’s case, the learned Judges have, 

amongst others, referred to Arunadoya’s 

case (AIR 1928 Cal 138), Shibban’s case, 

AIR 1934 All 716, Baijnath v. Ram Bha- 

rose, AIR 1953 All 565 (FB), Malobi v. 

Gaus Mohamed, AIR 1949 Nag 91, Ara- 

vinda v. Payodhar, AIR 1950 Assam 53, 
' Hakir Mohammed’s case (AIR 1953 Cal 

588) and Roopchand’s case. 

15. The decision of the Allahabad 
High Court in Shibban’s case (AIR 1934 
All 716) was dissented by the learned 

` Judge of this Court in Roopchand’s case 
(AIR 1959 Raj 17). 

16. In this case, it is not necessary 
for me to examine both the aforesaid 
views and the cases in support of them, 
in detail, for, the question will have to 
be answered in the light of the aver- 
ments made in the plaint, the two writ- 
ten statements, referred to above and 
the relief, which the plaintiff has sought. 
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17. A perusal of para 3 of the amend- 
ed plaint shows that during the year 
1970, defendants Nos. 1 and 2 took illegal 
possession of the land in dispute shown 
in yellow colour in the map, that defen- 
dant No. 3 Munnilal, who was the pro- 
prietor of ‘Basant Dyeing’, took posses- 
sion of the land in dispute from defen- 
dants 1 and 2, that four months preced- 
ing the date of institution of the suit, 
defendants Nos. 1 and 2 again took back 
its possession and since then, they have 
been carrying on their business on it in 
the name of ‘Allahbux Allahrakh Mogi’. 
In para 3, it is further stated that the 
plaintiff is entitled to get the possession 
either from defendants Nos. 1 and 2 or 
from defendant No. 3, whosoever may 
be in possession of it. It is also averred 
in that para that in case possession is 
found of defendant No. 3, the plaintiff 
is entitled to get its possession from him. 
Para 10 of the amended plaint, relates 
to relief. A perusal of that para shows 
that the plaintiff has prayed that the 
possession may be delivered to her from 
defendants Nos. 1 and 2 or 3 or 6 and 
pendente lite and future mesne profits 
at the rate of 300 p.m., may be decreed 
against defendants Nos. 1 and 2 or de- 
fendant No. 3 and from August 29, 1973, ` 
from defendant No. 6. Defendant No. 1 
has denied that defendant No. 3 had at 
any time remained in possession of the 
land in dispute. He has further stated 
that he has every right to use the land 
for himself. So also, defendant No. 2 
Noor Mohammed has stated that his pos- 
session on the land in dispute is legal. 
He has denied that defendant No. 3 had 
ever taken possession of the land in dis- 
pute. 


18. It is, therefore, clear that the 
plaintiff has not sued the defendants as 
joint trespassers. The interests of the 
defendants in suit, in these circumstan- 
ces, cannot be said to be joint and indi- 
visible. The contesting defendants Nos. 
1 and 2 asserted that they are legally 
in possession of the land in dispute and 
that they are not trespassers. Keeping 
in view the tests summarised herein- 
above and having regard to the aver- 
ments made in the plaint, written state- 
ments of defendants Nos. 1 and 2 and 
the nature of the reliefs, I am of opinion 
that the suit can proceed against the re- 
maining defendants. The effect of not 
bringing the legal representatives of de- 
fendant No. 3 Munnilal on record is that 
the suit stood abated- against him and 


202 Raj. 


not against the remaining defendants, 
The learned District Judge was, there- 
fore, right when he held that the suit 
has abated against the deceased defen- 
dant No. 3 Munnilal and as such it can- 
not be said that he has exercised juris- 
diction not vested in him by law when 
he ordered that the trial of the suit will 
proceed against the remaining defen- 
dants. It follows, therefore, that there 
is no ground for interference with the 
order under revision. 


19. The result is that there is no 
force in this revision petition. It is, 
therefore, dismissed without any order 


as to costs, 
Revision dismissed, 
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Ghewar Chand and others, Petitioners 
v. Gaj Singh and others, Respondents. 

° Civil Revn. No. 141 of 1979, D/- 3-4~ 
1980.* 

(A) Rajasthan Court-fees and Suits 
Valuation Act (23 of 1961), S. 11 — Ob- 
jection as to valuation of suit — Objec- 
tion raised by way of application before 
filing written statement — It is not ille- 
gal. (Civil P. C. (1908), O. 8, R. 2). 

It may be true that looking to the 
. Scheme of Section 11 of the Act, an ob- 
jection as to valuation of the suit, should 
be raised by the defendant in the writ- 
ten statement and normally, all pleas 
should be raised by the defendant in the 
written statement except those, which 
could otherwise be raised, but if any 
such objection is otherwise raised by 
way of an application, it cannot be said 
that it is illegal and that such an objec- 
tion cannot be allowed to be raised. 1968 
WLN 206, Foll. (Para 16) 

(B) Civil P. C. (1908), S. 115 — Revi- 
sion against interlocutory order — De- 
fendants’ objection as to valuation of suit 
by way of application under S. 11 of 
Rajasthan Court-Fees and Suits Valua- 
tion Act — Court overruling  plaintiff’s 
preliminary objection to such application 
and directing defendants’ application 
to be heard — Order could not be inter- 
fered with in revision. 


' Where the preliminary objection of 
the plaintiff against the defendants’ ap- 


*Against order of N. K. Agrawal, Addl. 
Dist. J. No. 2, Jodhpur, D/- 6-4-1979. 


GX/Hx/Co11/ 80/AYP/MVJ 


Ghewar -Chand v., Gaj Singh 


A.L R. 


plication under S. 11 of the Rajasthan 
Court-Fees and Suits Valuation Act as 
to valuation of the suit was overruled 
and the defendants’ application was di- 
rected to be heard, it was not an order, 
which might ultimately affect the deci- 
sion of the suit or which may affect the 
right of the plaintiff. The objection as ta 
valuation was required to be disposed 
of. Whether this objection is disposed of 
by raising it in an application or it was 
disposed of after being raised in the 
written statement, it was immaterial, 
Viewed from the conditions laid down 
in Clauses (a) and (b) to the proviso, 
as well, it could not be said that the 
impugned order would occasion any fail- 
ure of justice or irreparable injury 
would be caused to the plaintiff. Hence 
the order could not be interfered with 
in revision. Civil Revn. No. 383 of 1978 


(Raj), Rel. on. (Para 15} 
Cases Referred: Chronological Paras 
ATR 1980 NOC 39 (All): 1979 All LR 

495 9 
AIR 1979 Orissa 140 3 
AIR 1979 Punj & Har 76 7 
AIR 1978 SC 47: 1978 Cri LJ 185 8, 9 
AIR 1978 All 260 9, 12 
AIR 1978 Orissa 179 12 


(1978) Civil Revn. No. 383 of 1978 (Raj), 
Sardar Bharti v. Kishanpuri 15 
AIR 1970 SC 406 y 9, 11 
1968 WLN 206 - , 4, 16 

AIR 1964 SC 497: 1963 All LJ 1068 
6, 9 


`I. C. Maloo, for Petitioners; M. L. Pan- 

war (for No. 1); D. K. Parihar (for Nos, 
2, 4 and 5) and G. N. Gaur (for No. 3), 
for Respondents, 


ORDER:— This is a revision by the 
plaintiff-petitioners under S. 115, C.P.C, 
against the order dated April 6, 1979 
passed by Additional District Judge No, 
2, Jodhpur whereby the preliminary ob- 
jection of the petitioners against the de- 
fendants’ application under Section 11 of 
the Rajasthan Court-Fees and Suits Va- 
luation Act, 1961 (hereinafter referred 
to as ‘the Act’), has. been overruled and 
the defendants’ application was direct= 
ed to be heard. 


2. The plaintiffs instituted a suit for 
declaration, permanent injunction and 
possession of the suit property and in 
para 24 of the plaint, the plaintiffs valu- 
ed the suit for purposes. of court-fee and 
jurisdiction of the court at Rs. 51,000 
and paid the court-fee to the tune of 
Rs. 1,308 under Section 24 of the Ach 
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The defendant No. 1 submitted an appli- 
cation on February 24, 1979 under Sec- 
tions 10, 11 (2) and 18 of the Act and 
Order 7, Rule 11 (b), C.P.C. It was stat- 
ed in the application that the plaintiffs 
have deliberately undervalued the suit 
and have paid deficit court-fee. The de- 
tails of the property in question have 
not been given in order to pay less 
court-fee. It was stated that the valua- 
tion of the disputed property is not less 
than ten lacs. It was prayed that the 
plaintiffs be directed to pay the deficit 
court-fee and on non-payment of requi- 
site court~fee, the plaintiffs’ suit may be 
dismissed. Reply to this application was 
filed by the plaintiffs on March 16, 1979 
wherein the contents of the application 
were denied and it was stated that the 
plaintiffs have paid full court-fee. Coun- 
sel for the defendants Nos. 2 and 3 also 
adopted the application submitted by 


defendant No. f. Preliminary objection 
was raised by the plaintiffs that the 
question of valuation of suit for pur- 


poses of court-fee, should be raised only 
in the written statement and not by way 
of application. Arguments on this preli- 
minary objection were heard and the 
same was overruled by the impugned 
order placing reliance on a decision of 
this Court in Motilal v. Jagdish Prasad 
Sharma, 1968 WLN 206. Dissatisfied with 
the order of rejection of the preliminary 
objection, the plaintiffs have approached 
this Court under Section 115, C.P.C. 


3. On behalf of the non-petitioners, 
their learned counse] Shri M. L. Panwar, 
. Shri G. N. Gaur and Shri D. K. Parihar 
have raised preliminary objection re- 
garding maintainability of the present 
revision petition. It was urged by them 
that the present revision petition does 
not lie against the impugned order as 
the impugned order is an interlocutory 
order by which no rights or obligations 
of the parties have been adjudicated 
upon. The impugned order is not cover- 
ed under the expression “any case which 
has been decided”. Though this expres- 
sion has been explained in the explana- 
tion introduced by Section 43 of the 
Code of Civil Procedure (Amendment 
Act, 1976) (104 of 1976) (hereinafter for 
the sake of brevity be referred to as ‘the 
Amendment Act’). Alternatively, it was 
also contended that even if it is found 
that the expression “any order” in the 
explanation includes interlocutory orders, 
still the impugned order does not satisfy 
the requirements of clause (b) of the 
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proviso to sub-section (1) of Section 115, 
C.P.C. It was contended that the im- 
pugned order, if allowed to stand, would 
not occasion a failure of justice or cause 
irreparable injury to the party against 
whom, it was made. In support of these 
alternative contentions, reliance has 
been placed on some case law. 


4. Shri I. C. Maloo, counsel for the 
plaintiff-petitioners on the other hand, 
urged that the expression “any case 
which has been decided” occurring in 
sub-section (1) of Section 115, C.P.C., has 
been explained in sub-section (2) and 
according to the explanation, this ex- 
pression includes any order made or any 
order deciding an issue, in the course of 
a suit or other proceeding. Shri Maloo 
vehemently contended that the expres- 
sion “any order” is not only restricted 
to final orders but should be given an 
extended meaning so as to include even 
interlocutory orders, He urged that all 
interlocutory orders are revisable sub- 
ject to the fulfilment of the conditions 
laid down in clauses (a) and (b) of the 
proviso of sub-section (1) of Section 115, 
C.P.C. He urged that Section 11 of . the 
Court-Fees Act does not provide that an 
objection as to valuation can be raised 
by way of an application. On the con- 
trary, if the whole of the provision of 
Section 11 is read, it can be taken 
that such an objection can be raised 
only in the written statement. Allowing 
an objection as to valuation to be raised 
in an application before filing of the 
written statement would result into fail- 
ure of justice inasmuch as that the ap- 
plication raising such an objection 
would not be verified like the pleading 
and all rules relating to pleadings would 
not be applicable to an application and 
there would be no limit in the enquiry 
if conducted on such an application as 
the party raising the objection, may 
lead any sort of evidence as his right 
to lead evidence would not be restricted 
by any law relating to pleadings. Shri 
Maloo urged that the observations made 
in Motilal’s case (1968 WLN 206) (supra) 
relied on by the trial court are only 
obiter and the observations are not the 
ratio of the case, as in that case, written 
statement was already filed and it was 
held that the question of the suit being 
properly valued or not, could not be de- 
termined by the trial court without 
amendment of the written statement. 


, 5. I have given my serious considera- 
tion to the rival submissions, made by 
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the learned counsel for the parties on 
the question of maintainability of this 
revision petition. 

6. It may be pointed out that Sec- 
tion 115, C.P.C. underwent amendment 
by the Amendment Act. Original Sec- 
tion 11 re-numbered as sub-section (1) 
and thereafter, proviso was added and 
further sub-section (2) was inserted by 
the Amendment -Act. Section 115, C.P.C. 
as it stands now, reads as under:— 

“(1) The High Court may call for the 
record of any case which has been de- 
cided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto, and if such Subordinate Court 
appears— 

(a) to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 

(c) to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity, the High Court may make 
such order in the case as it thinks fit: 

Provided that the High Court shall not, 
under this section, vary or reverse any 
order made, or any order deciding an 
issue, in the course of a suit or other 
proceeding, -except where— 

(a) the order, if it had been made in 
favour of the party applying for revi- 
sion, would have finally disposed of the 
suit or other. proceeding, or 

(b) the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. 

(2) The High Court shall not, under 
this section, vary or reverse any decree 
or order against which an appeal lies 
either to the High Court or to any Court 
subordinate thereto. 

“Explanation.— In this section, the ex- 
pression “any case which has been de- 
cided” includes any order made, or any 
order deciding an issue, in the course of 
a suit or other proceeding.” 


Prior to Ist February, 1977, the date 
when the Amendment Act came into 
force, the explanation defining the ex- 


pression “any case which has been de- 
cided” did not exist. Similarly, the con- 
ditions laid down in clauses (a) and (b) 
to the proviso were not required to be 
fulfilled for the exercise’ of the powers 
under Section 115, C.P.C. There was 
conflict of opinion with. regard to the 
meaning and content of the expression 
“any case which has been decided”, That 
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conflict was resolved by the Supreme 
Court in S. S. Khanna v. F. J. DhiHon, 
AIR 1964 SC 497 upholding the view 
that it did include interlocutory orders, 
However, this position was explained by 
the Supreme Court in its later decision 
in Baldevdas Shivlal v. Filmistan Distri- 
butors (India) Pvt. Ltd, AIR 1970 SC 
406. In this case after considering S. S. 
Khanna’s case, it was observed as under: 

“But it was not decided in S. S, 
Khanna’s case (AIR 1964 SC 497) that 
every order of the Courts in the course 
of a suit amounts to a case decided. A 
case may be said to be decided, if the 
Court adjudicates for the purpose of the 
suit some right or obligation of the par- 
ties in controversy; every order in the 
suit cannot be regarded as a case decided 
Sree the meaning of S. 115 of the Civil 


After insertion of sub-section (2) in- 
cluding the explanation, this question 
has come up for consideration as to whe- 
ther interlocutory orders are covered 
within the expression “any order made” 
which have been included in the expres- 
sion “any case which has been decided” 
in the explanation. 


% In Smt. Harvinder Kaur v. Godha 
Ram, AIR 1979 Punj & Har 76, the im- 
pugned order was an order refusing to 
appoint Local Commissioner under O. 26, 
Rule 9, C.P.C. In the light of the afore- 
said observations of their Lordships of 
the Supreme Court, it was held that the 
meaning that can be given to the expla- 
nation. is that an order made in the 
course of a suit or proceeding would ba 
revisable only when it determines or 
adjudicates some right or obligation of 
the parties in controversy. Thus, a revi- 
sion would lie against an interlocutory 
order only if it determines or adjudi- 
cates some right or obligation of the 
parties in controversy. It was further 
observed:— ` 

“However, even after the satisfaction 

of the aforesaid test the power of revi« 
sion would be exercisable by this Court 
subject to the limitations put under sub- 
sec. (1) and the proviso to S. 115 of the 
Civil P. C” , 
The Division Bench of the Punjab and 
Haryana High Court, when the matter 
came up on reference on account of con- 
flicting decisions of that Court, further 
observed in para 13 as under:— 

“Before parting with the judgment, # 
may, however, be made clear that it can- 
not as a general rule be laid down that 


1980 Ghewar Chand v. 


in no case .a revision would lie against 
an interlocutory order passed under any 
other provision of O. 26, and that it 
would be on the facts of each case that 
it will have to be found out whether the 
interlocutory order, against which a re- 
vision is sought to be filed, has adjudi- 
cated for the purposes of the suit some 
right or obligation of the parties in con- 
troversy or not.” 


8 In Sabitri Debi v. Baikuntha Das, 
AIR 1979 Orissa 140, the impugned order 
was an order refusing to send a docu- 
ment to handwriting expert relying on 
the observations of their Lordships of 
the Supreme Court in Baldevdas’s case 
as well as in the case of Madhu Limaye 
v. State of Maharashtra, AIR 1978 SC 
47, it was held that no right or obliga- 
tion of the parties in controversy is ad- 
judicated upon by the court by the im- 
pugned order. It is a matter relating to 
procedure and since no right or obliga- 
tion is determined by the impugned 
order, it would not come within the 
ambit of the expression “case which has 
been decided.” 


9. In Modi Spinning & Weaving Mills 
Co. v. Ladha Ram & Co., AIR 1978 All 
260, the impugned order was an order 
refusing an application for framing an 
additional issue. Relying on the observa- 
tions of their Lordships of the Supreme 
Court in S. S. Khanna’s case (AIR 1964 
Sc 497) (supra), Baldevdas’s case (AIR 
1970 SC 406) (supra) and Madhu Limaye’s 
ease (AIR 1978 SC 47) (supra), it was 
held as under: 


“The power to frame additional issues 
is a discretionary power of the trial 
court, Additional issues may be framed 
if the court thinks necessary for deter- 
mining the matter in controversy. By an 
order refusing to frame additional issues 
or allowing an application for framing 
of additional issues no right or obligation 
of the parties in controversy is adjudi- 
cated upon by the court. It is a matter 
only of procedure. The Court, after 
examining the pleadings and other mate- 
rial on record as required under R. 3, 
may frame the issues. Since no right or 
obligation of a party is determined by 
an order refusing to. frame additional 
issues such an order cannot be held to 
be deciding a case between the parties 
and would not come within the ambit of 
the expression “case which has been de- 
cided”: Similar would be the position in 
regard to an order by which additional 
issues are framed or amended,” 


Gaj Singh Raj. 205 


Reference was also made by Shri Pan- 
war to Notes of Cases in Chhakkan v., 
Zaheer Hasan, AIR 1980 NOC 39 (Al): 
1979 All LR 495, in which the impugned 
order was an order deciding that certain 
document can be looked into for collateral 
purposes. it was held that it does not 
amount to a ‘case decided’ within the 
meaning of Section 115 adjudicating the 
rights and obligations of the parties, It 
was observed that the order cannot be 
interfered with in revision. 


10. It would appear that the Punjab 
and Haryana, Orissa and Allahabad High 
Courts have taken the view that even 
after insertion of the explanation in sub- 
section (2) of Section 115, C.P.C., an in- 
terlocutory order would be equated to 
“any case which has been decided” only 
if it decides, determines or adjudicates 
any rights or obligations of the parties 
in controversy. If may be mentioned 
that I have not been referred to any de- 
cision of the Supreme Court interpret- 
ing the expression “any case which has 
been decided”, as explained in the ex- 
planation. I may here profitably repro- 
duce an extract from the report of the 
Joint Committee. It did not find favour 
with the committee that Section 115, 
C.P.C. may be omitted as expressed by 
the Law Commission. The Committee, 
however, expressed:— 


“The Committee, however, feel that. 
in addition to the restrictions contained 
in S. 115, an overall restriction on the 
scope of application for revision against 
interlocutory orders should be imposed. 
Having regard to the recommendations 
made by the Law Commission in its 
Fourteenth and Twentyseventh Reports, 
the Committee recommend that S. 115 
of the Code should be retained subject 
to the modification that no revision ap- 
plication: shall lie against an  interlocu- 
tory order unless either of the follow- 
ing conditions is satisfied, namely:— 


(i) that if the orders were. made in 
favour of the applicant, it would finally 
dispose of the suit or other proceeding; 
or 


(ii) that if the order, if allowed to 
stand, is likely to occasion a failure of 
justice or cause an irreparable injury. 


The Committee feel that the expres- 
sion “case decided” should be defined 
so that the doubt as to whether S. 115 
applies to an interlocutory order may 
be set at rest. Accordingly, the Commit- 
tee have added a proviso and an Expla~ 
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nation to S. 115.—J.C.R. (Act 104 of 
1976).” ; 


From the aforesaid views expressed by 
the Committee, it would appear that the 
maintainability of the revision petitions 
against interlocutory orders should be 
conditioned by the existence of the cir- 
cumstances provided in clauses (a) and 
(b) of the proviso added in sub-sec. (1). 
If any interlocutory order occasions fail- 
ure of justice or causes irreparable in- 
jury to the party against whom, it was 
made, then such an interlocutory order 
would be revisable. Similarly, if the 
interlocutory order if reversed, the suit 
or other proceeding, can be finally dis- 
‘posed of, then such an interlocutory 
order is also revisable under clause (a) 
to the proviso. These are the overall re- 
strictions, which have been placed on 
the scope of application for revision 
against interlocutory orders over and 
above the existing restrictions provided 
in sub-section (1). 

11. In Tata Iron & Steel Co. Ltd. v. 
Rajarishi Exports (P.) Ltd, AIR 1978 
Orissa 179, order of rejection of petition 
requiring plaintiff to answer interroga- 
tories in more clear, explicit and specific 
manner was held to be revisable and 
it was observed as under:— 


. “By adding the aforesaid explanation 
to S. 115, the scope and ambit of a revi- 
sion in this Court have been widened, 
and the limitation put on the expression 
‘any case which has been decided’ in 
S. 115 by the decision reported in AIR 
1970 SC 406 and some other decisions 
would not longer hold good in view of 
the amendment of the said section.” 

12. This case was not considered in 
Modi Spinning & Weaving Mills Co.’s 
case (AIR 1978 All 260) (supra) by the 
Orissa High Court. 

13, Chitaley in his Commentary on 
the Code of Civil Procedure, 9th Edition, 
Volume 2 at page 520 has enumerated 
the following interlocutory orders, in 
which the High Courts have interfered 
under Section 115:— 

(1) Where the effect of the order was 
to cause a multiplicity of litigation or te 
prolong the trial. 

(2) Where there is a patent irregularity 
in procedure. 

{3) Where the effect of the order is te 
cause unnecessary delay or expense. 

(4) Where the order passed is perverse 
or such that unless set aside irreparable 
harm is likely to be caused to one of the 
litigants, 
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(5) Where the effect of the order is to 
make the trial take an illegal course. 


(6) Where the order works manifest 
injustice. 

14. Even when interlocutory order 
does not adjudicate or determine any 
rights or obligations of the parties in 
controversy in the suit, sti, such an in- 
terlocutory order may occasion failure 
of justice or cause irreparable injury 
and as such, it can be said that such an 
order is revisable. The expression “any 
case which has been decided” includes 
“any order made”. It is true that the ex- 
pression “any order made” includes 
within its embrace all sorts of orders. 
Such a wide connotation, of course, can- 
not be given to the expression “any 
order’, An order, which may ultimately 
affect the decision of the suit or which 
may ultimately affect the right of the 
party, though it is not adjudicating the 
right, may, in my opinion, be covered 
under the expression “any order”. ‘Take 
for example, party’s evidence is closed 
without any rhyme or reason. Assistance 
of issue of process has been illegally re- 
fused. It may be stated that no right in 
controversy has been adjudged, but, as 
such orders ultimately affect the right 
of the party or affect the decision of the 
suit and so, in my opinion, would be 
covered under the expression “any 
order”. There are catena of decisions of 
this Court, where this Court has inter- 
fered with such orders, which may not 
have determined the rights and obliga- 
tions of the party in controversy in the 
suit but may be of the nature, but which 
may have affected the decision of the 
suit, and whereby some illegality or 
material irregularity has been commit- 
ted in the exercise of jurisdiction. 


15. So far as the present case is con- 
cerned, the impugned order does not pre- 
sent any difficulty and it may be stated 
that the impugned order is not an order, 
which may ultimately affect the decision 
of the suit or which may affect the right 
of the petitioners, The objection as to 
valuation is required to be disposed of. 
Whether this objection is disposed of by 
raising it in an application or it is dis- 
posed of after being raised in the writ- 
ten statement, it is immaterial, Viewed 
from the conditions laid down in clauses 
{a) and (b) to the proviso, as well, it can- 
not be said that by the impugned order 
would occasion any failure of justice or 
any irreparable injury would be caused 
to the petitioners. Admittedly, the pre- 
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sent case is not a case falling under 
clause (a) to the proviso. A similar ques- 
tion arose for consideration in Civil Re- 
vision No. 383 of 1978, Sardar Bharti v. 
Kishanpuri. In that case, as well by way 
of an application under Section 11 of 
the Act, an objection as to valuation of 
the suit and non-payment of requisite 
court-fee was raised and the Court 
ordered to proceed to decide the objec- 
tions and a Commissioner was appointed. 
It was held by this Court that in view 
of the provisions contained in Ss. 11 and 
1g of the Rajasthan Court-Fees and 
Suits Valuation Act, 1961, the learned 
Munsif has not exercised his jurisdiction 
illegally or with material irregularity so 
as to call for any interference by this 
Court in the revision. It was further ob- 
served that order under revision, if 
allowed to stand, would not occasion 4a 
failure of justice nor would cause irre- 
parable injury to the petitioner against 
whom it was made. No ground for inter- 
ference was made out. 


16. It may be true that looking to the 
scheme of Section 11 of the Act, an ob- 
jection as to valuation of the suit, 
should be raised by the defendant in the 
written statement and normally, all 
pleas should be raised by the defendant 
in the written statement except those, 
which could otherwise be raised, but if 
any such objection is otherwise raised by 
way of an application, it cannot be said 
that it is illegal and that such an objec- 
tion cannot be allowed to be raised. It 
is one thing to say what is 
proper and desirable, it is quite 
different to say that it is not permit- 
ted by law. What has been observed in 
Motilal’s case (1968 WLN 206) (supra), 
which was considered by the trial court 
may not be the ratio of the case, as con- 
tended by Shri Maloo, still, relying on 
those observations, it cannot be said that 
the trial court acted illegally or with 
material irregularity in the exercise of 
jurisdiction, which may result in failure 
of justice or in causing any irreparable 
injury. 


17. In this view of the matter, the 
revision petition is hereby dismissed with 
no order as to costs. 

Revision dismissed, 


\ 
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S. K. MAL LODHA, J. 
Vijay Mehta, Petitioner v. State of 
Rajasthan, Respondent. 
Civil Writ Petn. No. 1107 of 1979, D/- 
14-11-1979. 


Constitution of India, Arts. 226 and 
51-A — Commissions of Inquiry Act 
(1952), S. 3 — Writ of mandamus — Is- 
suance of — Pre-requisite conditions — 
Writ petition by a member of political 
party for issuance of a writ to State 
Govt. for appointment of Commission of 
Inquiry under S. 3 of the Act to inquire 
concerning floods — If petitioner has 
locus standi to maintain petition — Fun- 
damental duties in Art. 51-A, if can be 
enforced by Courts. 


It is well settled that four pre-requi- 
site conditions for issuance of a writ of 
mandamus are these: (1) whether the 
petitioner has a clear and specific right 
to relief demanded by him? (2) Whether 
there is a duty imposed by law on the 
respondent? (3) Whether such duty is of 
an imperative ministerial character in- 
volving no judgment or discretion on 
the part of respondent? and (4) Whether 
the petitioner has any remedy other than 
by way of mandamus for the enforce- 
ment of right which has been denied to 
him? The existence of aright in the peti- 
tioner is sine qua non for the issuancé 
of a writ of mandamus, (Para 5). 


The petitioner as a member of politi- 
cal party filed a petition under Art. 226 
for issuance of an appropriate writ to 
respondent—State to appoint a Commis- 
sion of Inquiry regarding floods in cer- 
tain places in the State, damage caused 
by floods in certain places in the State, 
damage caused by flood waters and steps 
= e taken to prevent recurrence of 

ood. 


Held: An inquiry under Commission 
of Inquiry Act is not at all a judicial 
inquiry. The Commission of Inquiry ap- 
pointed under the Act is only a fact find- 
ing body for the benefit of Government, 
when there is a definite matter of public 
importance. The matter, in regard tò 
which the petitioner seeks for appoint- 
ment of Commission of Inquiry, is un- 
doubtedly a matter of public importance. 
Under S. 3, the appropriate Government 
is not under a legal or statutory obliga- 
tion to appoint a Commission of Inquiry 
even on a definite matter of public im- 
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portance except in the case of a resolu- 
tion by Parliament or the legislature of 
the State in that behalf. It, therefore, 
necessarily follows. that the petitioner 
has no legal or statutory right to compel 
the State Government to appoint a'Com- 
mission of Inquiry even when there is a 
definite matter of public importance. 
There is no statutory duty on the ap- 
propriate Government to be discharged 
towards the petitioner. The fundamental 
duties enumerated in Cis. (g), (i) (Gj) or 
any other clause in Art. 51-A of the Con- 
stitution are not to be enforced by law 
Courts. The appointment of a Commis- 
sion to inquire into matters in connec- 
tion with floods has no relation for the 
enforcement of fundamental duties. The 
petitioner has no right under the Act 
and, he cannot, therefore, maintain the 
writ petition for compelling the State 
Government to appoint a Commission of 
Inquiry under the Act. AIR 1958 SC 538, 
Rel. on, Case law reviewed. (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1628 4 
AIR 1977 SC 276: 1977 Lab IC 52 4 
AIR 1975 SC 2226: 1975 Lab IC 1608 4 
ILR (1974) 1 Del 847 4 
#968 AC 997: (1968) 2 WLR 924, Pad- 

field v. Minister of Agriculture, Fish- 

eries and Food 4 
AIR 1966 SC 81 
AIR 1965 Raj 84: 1965 Raj LW 53 
AIR 1962 SC 1044 
AIR 1958 SC 538 

M. Mridul, for Petitioner; D. S. Shiso- 
dia, Govt. Advocate, for the State. 
| ORDER:— This writ petition under 
Art. 226 of the Constitution raises a short 
but interesting question regarding locus 
standi of the petitioner to maintain the 
petition in which he has sought issuance 
of appropriate writ, direction or order 
against the respondent (State of Rajas- 
than) to appoint a Commission of In- 
quiry headed by a Judge of this Court 
for the purpose of making inquiry into 
the following:— 

1. Whether there has been a change in. 
the cycle of climate so that heavy rains 
‘will continue to come to this area? 

2. Has there been any failure on the 
part of any government agency in tak- 
ing steps to prevent the breach of dam? 

3. Was it possible for the government 
officials to have conveyed information of 
the incoming flood to all or any parts 
of the flood affected areas? 

4, Did any government official fail to 
convey information even though it was 
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possible so to do and what were the 
reasons therefor? 


5. What is the extent of damage caused 
to human life and to property? 


6. What measures are to be taken to 
rehabilitate those who have been af- 
fected by these flood waters both from 
the point of view of immediate steps and 
long term steps? 

7. What steps should be taken to pre- 
vent recurrence of flood, and 

8. What machinery be devised whereby 
people can be informed well in advance 
of the incoming flood so that they may 
shift to safe areas? ; 

2. The writ petition came up for ad~- 
mission on August 7, 1979 when I order- 
ed issuance of a notice to the respondent 
to show cause as to why it be not ad- 
mitted? Reply to show cause notice was 
filed on behalf of the respondent on 
Sept. 21, 1979. When it came up for ad- 
mission on Nov. 12, 1979, learned Gov- 
ernment Advocate urged on behalf of 
the respondent that the petitioner has 
no locus standi to file this petition. As 
the question related to the maintainabi- 
lity of the writ petition, I heard it at 
considerable length and now I proceed 
to decide it. 


3. In para A/2 of the writ petition, 
the petitioner has stated that he is at 
present Secretary of the Jodhpur City 
Committee of the Communist .Party of 
India and a member of the Rajasthan 
State Communist Party. In para E, he 
has stated that he is entitled: to invoke 
jurisdiction of this Court for enforcement 
of fundamental duties cast upon him by 
Cis. (g) (i) and (j) of Art. 51-A of the 
Constitution and that this Court may 
exercise its jurisdiction under Art. 226 
for enforcement of his fundamental 
duties which he has not been able to do 
on account of failure on the part of the 
Executive Government to help him -so to 
do. In reply to the show cause notice, 
the respondent has stated that having 
regard to the scheme and purport of the 
Commissions of Inquiry Act, 1952 (No. 
LX of 1952) (for short, ‘the Act’ here- 
after), the petitioner has no locus standi 
to maintain the petition, for, the inquiry 
under the Act is not a judicial inauiry 
and the object of constituting a Commis- 
sion of Inquiry is simply to enable the 
Government to make up its mind as to 
what legislative and administrative mea- 
sures should be adopted to eradicate the 
evil found or to implement the beneficial 
object it has in view, and that it is mere- 
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ly a fact finding body for the benefit of 
the Government. According to the re- 
spondent, there is no statutory or other 
obligation upon the State Government to 
appoint a Commission of Inquiry even 
if there is a definite matter of public im- 
portance. It has also been stated that 
the petitioner is not entitled to ask for 
the reliefs mentioned above as there 
vests no right in him which he seeks to 
enforce. To quote from the reply, the 
case of the respondent in this regard 
further is, — 

“That the petitioner being a resident 
.of Jodhpur was not at all personally or 
‘sotherwise affected by the aforesaid 

floods. Even otherwise, the petitioner 
has suffered no legal grievances so as to 
be entitled him to ask for a mandamus. 
The petitioner’s legal right has not been 
infringed and hence, this writ petition 
is not maintainable.” 

It was asserted that the petitioner has 
no vested right, constitutional or at com- 
mon law, to compel the State Govern- 
ment to appoint a Commission of In- 
quiry, for, there is no question of any 
discrimination. In rejoinder, in para 2, 
the petitioner has averred that on ac- 
count of what happened to the flood 
stricken areas, the economy and the life 
of the city of Jodhpur was seriously af- 
fected and it caused a great mental and 


emotional suffering to the citizens of 
Jodhpur including the petitioner. 
It may also be mentioned that 


the petitioner, in para C/2 of the writ pe- 
tition, has stated that demand was made 
from all sides for appointment of a Com- 
mission of Inquiry headed by a Judge of 
this Court; that such demand was made 
by various political parties including the 
Communist Party of India and by the 
Indian National Congress and by several 
other public bodies. He has referred to 
the demand made by Shri Mathuradas 
Mathur—a Congress M.L.A. and a leader 
of the Congress Legislative Party in 
Rajasthan Vidhan Sabha, and also to a 
demand made in a Press Conference 
held on July 28, 1979. It has been stated 
that demand for appointment of a Com- 
mission of Inquiry was also made when 
he met Shri Bhairon Singh Shekhawat, 
Chief Minister of the State on July 29, 
1979 but nothing was done in the matter 
and the State Government did not find 
it convenient to institute an inquiry by 
appointment of a Commission. In this 
state of pleadings, I am called upon to 
determine the. aforesaid question, 
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4, It will be. pertinent here to 
relevant part of Si 3 of the Act,— 

“3. Appointment of Commission.— (1) 
The appropriate Government may, if it 
is of opinion that it is necessary so to do, 
and shall, if a resolution in this behalf 
is passed by the House of the People 
or, as the case may be, the Legislative 
Assembly of the State, by notification in 
the Official Gazette, appoint a Commis- 
sion of Inquiry for the purpose of mak- 
ing an inquiry into any definite matter 
of public’ importance and performing 
such functions and within such time as 
may be specified in the notification, and 
the Commission so appointed shall make 


read 


the inquiry and perform the functions 
accordingly : 

Provided.......sscesees ” í 
Ss. 4 and 5 of the Act deal with the 
powers of Commission and additional 


powers of Commission respectively. Then 
comes S. 11 which bestows on a Com- 
mission appointed otherwise than under 
S. 3 of the Act the status of a Commis- 
sion appointed under the Act if a notifi- 
cation in that behalf is issued by the 
appropriate Government. According to 
sub-sec. (1) of S. 3, it is incumbent upon 
an appropriate Government to appoint a 
Commission of Inquiry in a case where 
a resolution in that behalf is passed by 
the House of the People or, as the case 
may. be, the Legislative Assembly of the 
State. In other words, there is a statu- 
tory obligation on the appropriate Gov- 
ernment to appoint a Commission of In- 
quiry in case a resolution in that behalf 
is passed by the Legislative Assembly 
of the State. In such circumstances, the 
appropriate Government has no option 
or discretion in the matter. However, in 
the absence of a resolution, the power to 
appoint a Commission jis discretionary 
and optional even in a case of “any defi- 
nite matter of public importance”. 
that case, a Commission can only be ap- 
pointed by the appropriate Government, 
if in its opinion, it is necessary to do so. 
From the words “it is of opinion”, to 
my mind, it is abundantly clear that 
the opinion of the State Government in 
such a situation is subjective. There may 
be definite matter of public importance, 
but the appropriate Government may not 
feel inclined to appoint a Commission of 
Inquiry if it is of opinion that it is’ not 
necessary so to do. The matters, in re- 
gard to which the petitioner seeks for 
the appointment of Commission of In- 
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importance. Their Lordships of the Sup- 
reme Court, in Ramkrishna* Dalmia v, 
Justice Tendolkar, AIR 1958 SČ 538, rul- 
ed as under, — 

TE: We see no warrant for the pro- 
position that a definite matter of public 
importance must necessarily mean only 
some matter involving the public benefit 


‘or advantage in the abstract, e.g. public 


health, sanitation or the like or 
public evil or prejudice, e.g., floods, 
famine or pestilence or the like. Quite 
conceivably, the conduct of. an individual 
person or company or a group of indi- 
vidual persons or companies may assume 
such a dangerous proportion and may 
so prejudicially affect or threaten to af- 
fect the public well-being as to make 
such conduct a definite matter of public 


some 


importance urgently calling for a full 
inquiry. Besides, S. 3 itself authorises 
the appropriate Government to appoint 


a Commission of Inquiry not only for 
the purpose of performing such func- 
tions as may be specified in the notifica- 
tion. Therefore, the notification is well 
within the powers conferred on the ap- 
propriate Government by S. 3 of the Act 
and it cannot be questioned on the 
ground of its going beyond the provi- 
sions of the Act.” (Emphasis added). 

At the risk of repetition, it may be stat- 
ed that the petitioner has sought ap- 
Commission of Inquiry 
regarding floods in many parts of Pali, 
Jodhpur, Barmer and other districts in 
the western part of the State, by flood 
waters of Looni and other rivers on July 
16, 1979 and later. It was also observed 
by the Supreme Court in Ramkrishna 
Dalmia’s case as under,— 


esate. the only power that the Com- 
mission has is to inquire and make a re- 


port and embody therein its recommen< 


dations. The Commission has no power 
of adjudication in the sense of passing 


an order which can be enforced proprio 


Therefore, as the Commission 
we are concerned with is merely to in- 
vestigate and record its findings and re- 
commendations without having any 
power to enforce them, the inquiry or 
report cannot be looked upon as a judi- 
cial inquiry in the sense of its being an 
exercise of judicial function properly so 
In our view the recommenda- 
tions of a Commission of Inquiry are of 
great importance to the Government in 
order to enable it to make up its mind 
as to what legislative or administrative 
measures should be adopted to eradicate 
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the evil found or to implement the bene- 
ficial objects it has in view......... ? 


It is clear from the aforesaid decision 
that an inquiry under the Act is not at 
all a judicial inquiry. The object of ap- 
pointing a Commission of Inquiry is to 
enable the Government to make up its 
mind as to what legislative or administra- 
tive measures should be adopted to era- 
dicate the evil found or to implement 
the beneficial objects it has in view. In 
other words, the Commission of Inquiry 
is only a fact-finding body for the benefit 
of the Government when there is a defi- 
nite matter of public importance. A Com- 
mission of Inquiry may be appointed if 
it is necessary in the opinion of the ap- 
propriate Government to do so. Under 
S. 3, the appropriate Government is not 
under a legal or statutory obligation to 
appoint a Commission of Inquiry even 
on a definite matter of public importance}. 
except in the case of a resolution by 
Parliament or the Legislature of the 
State in that behalf. It, therefore, neces- 
sarily follows that the petitioner has no 
legal or statutory right to compel the 
State Government to appoint a Commis- 
sion of Inquiry even when there is a 
definite matter of public importance. A 
Division Bench of this Court, in Kan- 
haiyalal v. The University of Rajasthan, 
1965 Raj LW 53: (AIR 1965 Raj 84) held 
that in order to maintain a writ for 
grant of mandamus, the petitioner must 
show that there exists a right in him to 
compel the opposite party to act. in a 
particular manner and in the absence of 
any such right, the petition for the 
grant of mandamus cannot be allowed. 
In Calcutta Gas Company v. State of 
West Bengal, AIR 1962 SC 1044, it was 
laid down that the existence of the right 
is the foundation of the exercise of jur- 
isdiction of the High Court under Arti- 
cle 226 and that the legal right that can 
be enforced under Art. 226 like Art. 32 
must ordinarily be the right of , peti~ 
tioner himself who complains of infrac- 
tion of such right and approaches the 
Court for relief. It was further held that 
the right that can be enforced under 
Art. 226 should ordinarily be the per- 
sonal or individual right of the petitioner 
himself though in the cases of some of 
the writs like habeas corpus and quo 
warranto, this rule may have to be re« 
laxed or modified. It is not necessary 
to multiply the authorities in this regard, 
for, there are catena of cases of the- 
Supreme Court on the point. It is well 
settled that four pre-requisite condition 
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for issuance of a writ of mandamus are 
these: — 

l. Whether the petitioner has a clear 
and specific right to relief demanded by 
him? ; 

2. Whether there is a duty imposed by 
law on the respondent? 

3. Whether such duty is of an impera- 
tive ministerial character involving. no 
judgment or discretion on the part of 
respondent? and 

4. Whether petitioner has any remedy 
other than by way of mandamus for the 
enforcement of right which has been 
denied to him? 

In Mani Subrat Jain v. State of Haryana, 
AIR 1977 SC 276, it was observed as 
under: 

“It is elementary though it is to be 
restated that no one can ask for a man- 
damus without a legal right. There 
must be a judicially -enforceable right 
as well as a legally protected right be- 
fore one suffering a legal grievance can 
ask for a mandamus. A person can be 
said to be aggrieved only when a person 
is denied a legal right by some one who 
has a legal duty to do something or to 
abstain from doing something.” 

It follows, therefore, that existence of 
a right is sine qua non for the issuance 
of a writ of mandamus. Here, I may 
refer to Padfield v. Minister of Agricul- 
ture, Fisheries and Food, 1968 AC 997 
on which considerable reliance was plac- 
ed by the learned counsel for the peti- 
tioner. I may at once state that it does 
not support the contention of the learn- 
ed counsel. The complainants, who were 
members of the South-East Regional 
Committee of the Milk Marketing Board, 
filed a complaint to the Minister of Agri- 
culture, Fisheries and Food under S. 19 
of the Agricultural Marketing Act ask- 
ing that their complaint be referred to 
the Committee of Investigation establish- 
ed under that Act. The Minister, how- 
ever, declined to refer the matter to the 
Committee for, he did not consider the 
question suitable for investigation. ‘In 
support of this, he gave reasons. The 
House of Lords found that the Minister 
had proceeded upon a misconstruction 
of the statute and remitted the case with 
a direction to consider the complaint of 
the appellants according to law. In that 
case, the complainants were interested 
in the price structure of milk. $S. 19 (3) 
(b) of that Act contemplated the making 
of a complaint to the Minister by the 
Consumers Committee. It is correct that 
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t 
this judgment was referred in M/s. Hoch- 
tief Gammon v.. State of Orissa, AIR 
1975 SC 2226. Paras 12 and 13 of the 
decision are as. under, — 

“The ‘principles deducible from the de- 
eisions of this Court and the above deci- 
sion of the House of Lords which, though 
not binding on us, appeals to us on prin- 
ciple may be set out as follows: : 


The Executive have to reach their de- 


cisions by taking into account relevant 
considerations. They should not refuse 
to consider relevant matter nor should 


take into account wholly irrelevant or 
extraneous consideration. They should 
not misdirect themselves on a point of 
law. Only such a decision will be law- 
ful. The courts have power to see that 
the Executive acts lawfully. It is no an- 
swer to the exercise of that power to 
say that the Executive acted bona fide 
nor that they have bestowed painstaking 
consideration. They cannot avoid scru- 
tiny by courts by failing to give reasons, 
If they give reasons and they are not 
good reasons, the court can direct them 
to reconsider the matter in the light of 
relevant matters, though the propriety, 
adequacy or satisfactory character of 
those reasons may not. be open to judi- 
cial scrutiny. Even if the Executive con- 
siders it inexpedient to exercise their 
powers they should state their reasons 
and there must be material to show that 
they have considered all the relevant 
facts.” ` =- 


A somewhat similar question arose be- 
fore a Division Bench of the Delhi High 
Court in Bhagwat Dayal Sharma v. 
Union of India, ILR (1974) 1 Delhi 847 
under S. 3 of the Act. The High Court 
took the view that the petitioner in that 
case who stated himself to be a citizen, 
a tax-payer, a member of the Rajya 
Sabha and a former Chief Minister of 
the State of Haryana had no right under 
the Act for the appointment of the Com- 
mission. It was observed,— 

Mises In essence, his status is no bet- 
ter than of a member of the public.” 
Mr. Mridul vehemently argued that. the 
Government was asked to exercise dis- 
cretion under S. 3 of the Act by the ap- 
pointment of the Commission of Inquiry 
as it was a matter of public importance 
which it failed to do. A demand was 
made but the discretion was not exercis- 
ed and that when a discretion is requir- 
ed to be exercised and it is not exercised 
as required by law, the Court has power 
to compel the authority or, for that: mat- 
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ter, the State Government, to exercise 
it under S. 3 of the Act.*In this connec- 
tion, he referred to Dwarka ‘Nath v. L-T. 
Officer, AIR 1966 SC 81 and Ramana 
Dayaram Shetty v. L. A. Authority of 
India, AIR 1979 SC 1628, It is not neces- 
sary to discuss the aforesaid decisions in 
detail for the reason that if the peti- 
tioner has no right to get the Commis- 
sion appointed, then the demand for the 
appointment of Commission by the poli- 
tical parties or by the M.L.As, will not 
confer any right. There is no statutory 
duty on the appropriate government to 
be discharged towards the petitioner. In 
these circumstances, the contention of 
the learned counsel that discretion vest- 
ied in the appropriate Government under 
|5. 3 of the Act has not been exercised 
and, therefore, the petitioner has a right 
to maintain the writ. petition, is devoid 
of force. : 


5. Learned counsel for the petitioner 
next argued that fundamental duties 
have been enumerated in Article 51A of 
the Constitution. Cls. (g), (i) and (j) of 
Art. 51-A are as under, — 


“51-A. Fundamental Duties.— It shall 
be the duty of every citizen of India. 
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(g) to protect and improve the natural 
environment including forests, lakes, 
rivers and wild life, and to have com- 
passion for living creatures; 

(i) to safeguard public property and 
to abjure violence; 

(j) to strive tawards excellence in alf 
spheres of individual and collective acti- 
vity, so that the nation constantly rises 
to higher levels of endeavour and 
achievement.” 


He also referred to Art. 21 which lays 
down that no person shall be deprived 
of his life or personal liberty except ac- 
cording to procedure established by law 
and submitted that for the enforcement 
of the duties, the petitioner is entitled to 
invoke the extraordinary jurisdiction of 
this: Court. The argument, in my humble 
opinion, is wholly misconceived. Arti- 
cle 51-A, which occurs in Chapter IV-A 
of the Constitution, enumerates funda- 
mental duties. It enjoins duties on every 
citizen of India in respect of the mat- 
ters enumerated in cls. (a) to (j). These 
duties are not to be enforced by law 
courts. I regret, I am unable to see how 
the appointment of a Commission of In- 
quiry to inquire into the matters enu- 
merated in the foregoing part- of the 
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judgment, in connection with the’ floods, 
has any relation for the enforcement of 
the fundamental duties. It is, therefore, 
futile to contend that the petitioner can 


maintain this writ petition for the en- 
forcement of fundamental duties, 
6. The preliminary objection raised 


by the learned Government Advocate 
that the petitioner has no locus standi 
to move this writ petition, prevails and! 
I hold that the petitioner has no right 
under the Act, and therefore, he cannot 
maintain this writ petition for compel- 
ling the State Government to appoint a 
Commission of Inquiry under the Act. 

% It may be recorded that learned 
counsel for the petitioner as well as- 
learned Government Advocate, during 
the course of arguments, referred to 
some more decisions of the Supreme 
Court, other than those which I have al- 
ready noticed hereinabove, but in view 
of the well-settled propositions relating 
to issue of writ of mandamus under 
Art. 226, I have thought fit not to en- 
cumber this judgment by entering into 
a detailed discussion in regard to them, 

8 The result is that while upholding 
the preliminary objection, I dismiss this 
writ petition in limine. However, in the 
circumstances of the case, there will be 
no order as to costs. 


Writ petition dismissed in limine, 
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C. M. LODHA, C. J. AND 
MISS KANTA BHATNAGAR, J. 
Kirpal Singh, Appellant v. Mst. Kartaro 
and others, Respondents. 


Civil Special Appeal No. 100 of 1972. 
D/- 28-3-1980.* 


(A) Specific Relief Act (47 of 1963), 
Sec. 16 (c) — Suit for specific perfor- 
mance of contract — Plaintiff whether 
ready and willing — Determination of — 
Onus lies on plaintif — Denial by de- 
fendant in general terms — Should also 
be taken into consideration. (Civil P. C. 
(1908), O. 8 Rr. 3, 5). 


In a suit for specific performance of 
the contract it is the duty of the plain- 
tiff to aver and prove that he was and is 
ready and willing to perform the essen- 
tial terms of the contract. Before grant- 





*Against judgment of Kan Singh, J. in 
. First Appeal No. 40 of 1969, D/- 16-2- 
1972. 4 
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ing specific performance the court has to 
see whether the plaintiff has complied 
with the condition precedent laid down 
in clause (c) of Sec. 16 which is based on 
the maxim “he who seeks equity, must do 
equity”. (Paras 9, 10) 
Where the allegations of the plaintiff 
in support of the plea that he was ready 
and willing to perform his part of the 
contract are denied merely generally and 
evasively and not specifically by the de- 
fendant, the same cannot be lost sight of 
while determining whether the plaintiff 
has proved that he was ready and willing 
to perform his part of the contract. 
(Para 11) 
(B) Specifice Relief Act (47 of 1963), 


Sec. 16 (c) — Agreement to self im- 
movable property — Suit for specific 
performance — Plaintiff whether ready 


and willing — Proof — Omission to pur- 
chase stamps and prepare draft sale-deed 
— Does not disentitle him to specific per- 
formance — Entirety of circumstances, 
conduct of parties and essential terms of 
contract are to be taken into considera- 
tion — In the imstant case held, the 
stage to purchase stamps and prepare 
draft sale-deed had not reached, 
(Paras 12, 14) 
(C) Rajasthan High Court Ordinance 
(15 of 1949}, Sec. 18 — Special appeal 
under -— Finding of fact by single 
Judge that plaintiff was ready and will- 
ing to perform his part of contract — No 
interference unless warranted by glaring 
circumstances — No reappreciation of 
evidence in special appeal. (Para 15) 
(D) Evidence Act (1 of 1872), Ss. 64, 65 
— Document — Proof — Secondary evi- 
dence —- Not admissible when primary 
evidence have been let in — More so 
when it is neither copy of original nor 
compared with it — Even the ‘party at 
whose instance secondary evidence is ad- 
duced is not bound by the same when 
primary evidence is on record. 
(Para 18) 
«© Specifie Relief Act (47 of 1963), Sec- 
tions 23, 10 — Agreement to sell immov- 
able property — Specific performance — 
‘Alternative contract — Provision for 
liquidated damages — Contract silent as 
to option of alternative contract — Held, 
condition was, only for purpose of secur- 
ing performance of contract — First Ap- 
peal No. 40 of 1968, D - 16-2-1972 (Raj). 
Reversed, (T. P. Act (1882), See. 56). 
In view of the presumption under S. 10, 
. the recital in an agreement to sell im- 
movable property that in case of breach 
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of the contract the defaulting party shall 
pay stipulated sum to the other party 
cannot by itself be construed as an alter- 
native contract. Such a condition may 
either be for the purpose of securing 
performance of the contract or to give 
option to the defaulting party of paying 
money in lieu of specific performance. It 
is only where the sum named is an 
amount the payment of which may be 
substituted for the performance of the 
act at the election of the person by whom 
the money is to be paid or the act done, 
that the court cannot compel specific per- 
formance, (Paras 17, 19) 


In the instant case the contract did not 
mention that a pary to it will have the 
option to either fulfil the contract to buy 
or sell or to pay the liquidated damages 
or penalty stipulated for a breach, as an 
alternative to the performance of the 
contract to buy or to sell. 


Held that the sum was named in the 
contract as the amount to be paid in case 
of its breach only for the purpose of 
securing performance ofthe contract and 
not for the purpose of giving to the party 
in default an option of paying money in 
lieu of specific performance. Hence spe- 
cific performance could be decreed. AIR 
1973 SC 2457 Rel. on. First Appeal No. 40 
of 1969, D/- 16-2-1972 (Raj). Reversed. 

(Paras 19, 20) 


(Œ) Specific Relief Act (47 of 1963), Sec~ 
tion 20 — Specific performance — Grant 
of — Discretion to be exercised on sound 
reasonable principles — Plaintiff found 
entitled to decree for specific perfor- 
mance — Not guilty of fraud — Respon- 
dent-third person purchasing property 
during pendency of appeal — ‘Transfer 
hit by doctrine of lis pendence — Respon- 
dent parted with big sum — Held, no 
ground for denying decree to plaintiff. 


(Para 21) 
Cases Referred : Chronological Paras 
AIR 1978 All 463 14 
AIR 1978 Kant 98 14 
AIR 1978 Pat 190 14 
AIR 1973 SC 2457 18, 19 
AIR 1971 SC 1238 14 
1970 Raj LW 594 : 14 
ILR (1969) 19 Raj 508 14 
AIR 1967 SC 868 14 
AIR 1961 Andh Pra 57 14 
AIR 1928 PC 208 14 


Rajendra Mehta, for Appellant; M. 
Mirdul (for No. 1), Hastimal Parekh As- 
sisted by Dalpat Raj Bhandari (for Nos, 
2 to 4), for Respondents. : 
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C. M. LODEA, C. J. :— This is a plain- 
tiff’s special appeal under -Section 18 of 
the Rajasthan High Court .-Ordinance 
from the judgment and decree dated 16-2- 
1972 by Kan Singh, J., whereby the 
learned Judge set aside the judgment and 
decree of the trial court and dismissed 
the plaintiff’s suit for specific performance 
of the contract of sale of agricultural 
land and substituted a decree for Rupees 
4,000/- with interest at 6% per annum 
from the date of suit till realisation. 


2. The suit was instituted against 
Gujar Singh but he died during the pen- 
dency of this appeal and is now repre- 
sented by his widow Shrimati Kartaro — 
respondent No. 1. It appears that after 
the decision by the learned Single Judge 
Gujar Singh sold away the land in ques- 
tion by a registered sale deed dated 31-3- 
1978 to Sukhmindra Singh, Balvindra 
Singh and Veer Singh, who have been 
also impleaded as respondents Nos. 2, 3 
and 4 in this appeal, as transferees dur- 
ing the pendency of this appeal. 


3. The plaintiff’s case as set out in the 
plaint is that on 2-9-1967 the defendant 
agreed to sell the agricultural land in 
question — measuring 10 Bighas and 10 
Biswas, situated in Chak 24Z, District 
Ganganagar to the plaintiff at the rate of 
Rs. 1200/- per Bigha and executed agree- 
ment Ex. 1 in his favour. The plaintiff 
paid Rs. 2000/- to the defendant at the 
time of execution of the agreement, and 
agreed to pay the balance of the sale 
price, at the time of registration of the 
sale: for which the date fixed was 15-1- 
1968. As regards delivery of possession of 
the land, it was agreed that possession of 
a portion of the land under ‘kharif? culti- 
vation would be handed over to the 
plaintiff on 13-1-1968 and possession of 
the other portion under ‘rabi’ cultivation 
would be delivered to the plaintiff on 
13-4-1968. The plaintiff averred that he 
was always ready and willing to perform 
his part of the contract, inasmuch as he 
had kept the money ready for payment 
towards sale price and had asked the de- 
fendant several times to execute the sale- 
deed and hand over the possession of the 
land as stipulated in the document, but 
the defendant went on evading the issue. 
The plaintiff goes on to state that he 
went to the office of Sub-Registrar on the 
appointed date, that is, 15-1-1968 to pay 
the price of the land and to get the sale 
deed registered, but the defendant did 
not turn up. Consequently, the plaintiff 
filed the present suit in the Court of 
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Senior Civil Judge, Ganganagar on 22-1- 
1968 praying that a decree for specific 
performance of the contract of sale of 
land in question may be granted in -his 
favour. The defendant resisted the plain- 
tiffs suit and while admitting execution 
of the document Ex. 1 denied the receipt 
of Rs. 2000/- as part of the purchase 
price. He also pleaded that the agreement 
Ex. 1 had been interpolated and thus his 
plea was that the document being with- 
out consideration and forgery having 
been committed with respect to it the 
plaintiff was not. entitled to any relief. . 
The trial court framed the following 
issues on the pleadings of the parties: 


1. Whether the agreement dated 2-9- 
1967 is without consideration ? 


2. Whether the agreement is void and 
ineffective in law? 


3. Whether the last three lines have 
been added in the agreement after ex- 
ecution without the knowledge of the 
defendant ? 


4. Relief ? 

4. Since the burden of all the three 
issues was on the defendant, he led evi- 
dence first and examined himself as 
D. W, 1, D .W. 2 Charandass, and D. W. 3 
Shriram. He also produced a copy of the 
agreement alleged to have been handed 
over to him by the scribe Ramchander 
(P. W. 1), and the same has been mark- 
ed as Ex A-1. In rebuttal the plaintiff 
examined P. W. 1 Ramchander, scribe of 
the document Ex. 1, P. W. 2 himself (Kir- 
pal Singh — plaintiff) and also got ex- 
hibited the copy of the agreement con- 
tained in the register of the scribe P, W. 
1 Ramchander, which is marked as Ex. 2. 
The learned Additional District ' Judge, 
Ganganagar before whom the suit came 
up for decision, by his judgment dated 
27-2-1969 decreed the plaintiff’s suit for 
specific performance. He held that the 
agreement Ex. 1 was with consideration 
and Rs. 2000/- had been paid to the de- 
fendant as part of the purchase price at 
the time of execution of the document. 
He also decided Issue No. 2 against the 
defendant in light of his finding on Issue 
No. 1. As regards Issue No. 3 he held that 
the suit document Ex. 1 had not been 
tampered with in any manner after ex- 
ecution. i 

5. Aggrieved by the judgment and de- 
cree of the trial court the defendant fil- 
ed appeal and, as already stated above, 
the learned Single Judge allowed the ap- 
peal, set aside the decree for specific per- 


1980 


formance and awarded a decree for 
damages instead for Rs. 4000/-. The 
learned Single Judge held that the plain- 
tiff had averred and proved that he was 
always ready and willing to perform his 
part of the contract. However, he came 
to the conclusion that an alternative ob- 
ligation was also created by the suit 
document by which the seller had the op- 
tion either to fulfil the primary obliga- 
tion of executing the sale deed and get~ 
ting it registered on receiving the balance 
of price or te refund Rs. 2000/- paid to 
him at the time of execution of the 
agreement and Rs. 2000/- in addition to 
that by way of compensation. In this 
view of the matter, the learned Judge 
held that the proper exercise of discre- 
tion, in the facts and circumstances of 
the case, would be to refuse specific per~ 
formance of the contract and award a 
decree for Rs. 4000/-. 


6. Dissatisfied with the judgment and 
decree of the ` learned Single Judge the 
plaintiff has filed this special appeal, 


7. Mr. Rajendra Mehta learned coun- 
sel for the appellant, has urged that the 
learned Judge has not correctly constru- 
ed the agreement Ex. 1. He has argued 
that there is no alternative contract con- 
tained in the document. It is contended 
that though a sum has been named in 
the agreement as the amount to be paid 
in case of its breach, yet it was only for 
the purpose of securing performance of 
the contract and not for the purpose of 
giving to the party in default an option 
of paying the money in lieu of specific 
performance. On the other hand, Mr, 
Hastimal, learned counsel for the respon- 
dents Nos, 2 to 4, has not only support- 
ed the finding of the learned Judge on 
the question of the defendant having an 
option of paying the money in lieu of 
specific performance, but has also assail- 
ed the other finding by the learned 
Single Judge on the question of plaintiff's 
readiness and willingness to perform the 
essential terms of the contract. He has 
tried to support the judgment and de- 
eree of the learned Judge by arguing 
that the plaintiff had failed to aver and 
prove that he was at all material times 
‘ ready and willing to perform the essen- 
tial terms of the contract. 


8. It is true that the learned Single 
Judge has decided the question of the 
plaintiffs being ready and willing to 
perform his part of the contract in his 
favour yet it is open to the defendant to 
assail that finding and support the judg- 
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ment and decree of the learned Single 
Judge even on a ground decided against 
him by the learned Single Judge. We, 
therefore, think it proper to first deal 
with the question whether the plaintiff 
has succeeded in proving that he was 
ready and willing to perform the essen- 
tial terms of the contract, which he was 
required to perform. 

9. It is well established that in a suit 
for specific performance of the contract 
it is the duty of the plaintiff to aver and 
prove that he was and-is ready and will: | 
ing to perform the essential terms of the 
contract. In this connection reference 
may be made to Section 16 (c) of the 
Specific Relief Act, 1963 (which wil) 
hereinafter be referred to as ‘the Act’), 
which provides that specific performanc 
of a contract cannot be enforced in 
favour of a person who fails to aver and 
prove that he was or has always been 
ready and willing to perform the essen- 
tial terms of the contract which are to 
be performed by him, other than terms 
the performance of which has been pre- 
vented or waived by the defendant. An 
explanation has further been appended 
to sub-section (c) which reads as 
under :— 

“Explanation, For the 
cl. (c): 

(i) Where a contract involves the pay- 
ment of money, it is not essential for the 
plaintiff to actually tender to the defen- 
dańt or to deposit in court any money 
except when so directed by the court; 

(ii) The plaintiff must aver performance 
of, or readiness and willingness to per- 
form, the contract according to its true 
construction.” 


10. Clause (c) is a new one. It lays 
down a condition precedent to the en- 
forcement of specific performance of a 
contract. It is based on the maxim ‘he 
who seeks equity, must do equity’ and 
more so in the cases of specific perfor- 
mance. We have, therefore, to see 
whether the plaintiff has complied with 
this essential requirement of law for 
seeking specific performance. In para No. 
3 of the plaint it has been alleged that 
the plaintiff paid to the defendant Rupees 
2000/- as earnest money or a part of the 
purchase price on 2-9-1967 and demanded 
the possession of a part of the land as 
stipulated on 13-1-1968, but the defen- 
dant did not hand over the possession of 
the same. It is also alleged that in ac- 
cordance with the terms of the agree- 
ment the plaintif was always ready and 
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willing to get the sale deed registered on 
payment of Rs. 10,960/-, balance of the 
sale price and called upon the defendant 
several times to accept the money and 
execute the sale deed and get it register- 
ed but the defendant went on evading. 
It is further stated, that on 13-1-1968 he 
asked the defendant to execute the sale 
deed, but the defendant did not comply, 
nor got the sale deed registered on 15-1- 
1968 as agreed between the parties, and 
that on 15-1-1968 he went to the office 
of the Registrar or Sub-Registrar, Ganga- 
nagar, by whatever designation he may 
be called, with the sale money, but the 
defendant did not turn up, and thus the 
defendant neither executed the sale deed 
nor got it registered. He has also alleged 
that he has been always ready and will- 
ing to perform his part of the contract, 
and js even now ready and willing to do 
so, but the defendant has committed 
breach of agreement. In the written 
statement the defendant, in the first 
instance, took the plea that he had not 
received Rs. 2000/- at the time of execu- 
tion of the document, a plea which was 
negatived by the trial court and not 
argued either before the learned Single 
Judge or before us and then while reply- 
ing to para No. 3 it was pleaded as be- 
low :— 


“Para No. 3 of the plaint is denied. 
The plaintiff did not pay any amount and 
hence no question arises of delivering 
possession of the land to him. The defen- 
dant is in possession of his land in dis~ 
pute as usual. All the allegations con- 
tained in para No. 3 of the plaint are de~ 
nied.” 


11. It may be noticed that the defen- 
dant has not specifically denied the vari- 
ous allegations made by the plaintiff in 
para No. 3 of the plaint. On the other 
hand a general denial has been made, 
O. 8 R. 3, Code of Civil Procedure lays 
down that it shall not be sufficient for a 
defendant in his written statement to 
deny generally the grounds alleged by 
the plaintiff but the defendant must deal 
specifically with each allegation of fact 
of which he does not admit the truth ex- 
cept damages. R., 5 further provides that 
every allegation of fact in the plaint if 
not denied specifically or by necessary 
implication or stated to be not admitted in 
the pleading of the defendant shall be 
taken to be admitted except as against 
a person under disability. Now, in the 
present case, no doubt,- there is a gene- 

‘ral denial of the allegations contained in 
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para 3 of the plaint. But there is a spe- 
cific denial only with respect to receiv- 
ing Rs. 2000/- at the time of execution of 
the document. A number of other mate- 
rial allegations contained in that para 
have not been specifically denied. It is 
also significant that no issue has been 
struck on the question whether the plain- 
tiff was ready and willing to perform his 
part of the contract. However, since m 
the eye of law the plaintiff is bound to 
aver and prove the same we must look 
into the evidence to find out whether the 
allegation made by the plaintiff as to hig 
readiness and willingness to perform hig 
part of the contract has been proved. But 
while doing so. we cannot lose sight of 
the fact that the defendant’s denial in 
this respect is evasive. P. W. 2 plaintiff 
Kirpal Simgh has stated that he was]: 
ready and willing to get the sale deed 
registered in accordance with the terms 
of the agreement but the defendant did 
not comply. He further states that he 
went to the Registrar’s office on the ap- 
pointed date for getting the sale deed 
registered, but the defendant did not 
turn up. He also states that he took the 
money with him, but the defendant was 
trying to back out of the agreement ag 
the prices of the land had gone up. How- 
ever, he wants the land. In the course 
of cross-examination he has stated that 
he had not given any written notice to 
the defendant for getting the sale deed 
registered but he did go to the defen- 
dant’s house many a times, On the other 
hand, D. W. 1 Guiar Singh defendant has 
not said a word in this respect. 


12. Mr. Hastimal has strenuously 
urged that the plaintiff has not supported 
in his statement the various allegations 
contained in para 3 of the plaint, and 
that there is nothing to show that he had 
purchased the stamps for execution of 
the sale deed and had also got prepared 
a draft of the sale deed. His contention 
is that these are the essential terms of 
the contract which the plaintiff was re-_ 
quired to perform, and since he did not 
do so, he is not entitled to enforce speci- 
fic performance. We are, however, unable 
to accept this contention. In order to find 
out whether the plaintiff was ready and 
willing to perform the essential terms of 
the contract which he was required to 
perform, we have to take into considera- 
tion the entirety of circumstances, the 
conduct of the parties, and the essential 
terms of the contract. 

13. Now, in the first place, .the sale 
deed was to be got registered on 15-1- 
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1968 and the plaintiff lost no time in 
bringing the suit when he found that the 
defendant was not willing to execute tha 
sale deed in his favour. He instituted the 
suit promptly on 22-1-1968. Then agajn 
the defendant has not said a word that 
the plaintiff was not ready and willing 
to perform his part of the contract. On 
the other hand, the plaintiff has averred 
as well as stated in no uncertain terms 
that he had money ready with him, that 
he had asked the defendant several times 
to execute the sale deed, in his favour, 
and accept the money and that ultimate- 
ly he went to the Registrar’s office on the 
appointed date to pay the amount and 
obtain the sale deed from the defendant, 
but the defendant did not turn up. The 
defendant had not the courage to deny 
these allegations when he came in the 
witness-box. We further find that his 
statement has been disbelieved on a very 
material point viz. payment of Rupees 
2,000/- at the time of execution of the 
agreement, which he has very con- 
veniently denied. It is not the defendant’s 
case nor there is any suggestion that the 
plaintiff had no funds available with 
him or was not in a position to arrange 
for the sale price. In fact, no circum- 
stances have been brought on the record 
nor any has been pointed out to us as to 
why the plaintiff would back out and 
would not be willing to perform his part 
of the contract, Rather it seems to us 
that the prices of the land having gone 
_up the defendant wanted to back out of 
the contract. Thus so far as the conduct 
of the parties is concerned, we are in- 
clined to think that the defendant is in 
the wrong box, 


14. Coming to the essential terms of 
the contract, Mr. Hastimal placed great 
reliance on two decisions of this Court: 
Mst. Suraj Bai v. Nawab Mohammad 
Mukarram Ali Khan, ILR (1969) 19 Raj 
508 and Dhanbai v. Pherozshah, 1970 Raj 
LW 594 in support of his contention 
that the defendant should have purchas- 
ed the stamps for execution of the sale 
deed and should have also got prepared 
a draft of sale deed. It is important to 
note that in the agreement Ex. 1 it is 
nowhere provided that the plaintiff 
would purchase the stamps and would 
also get prepared a draft of the sale 
deed. Thus these are not the essential 
terms of the contract. It is true that 
under the T. P. Act unless there is a 
contract to the contrary it is the duty of 
the buyer to pay for the. stamps as well 
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as to get a draft of the sale deed prepar- 
ed, But in the facts and circumstances 
of the case, we are of the opinion that 
this was not the essential term of the 
contract. But apart from that the stage 
for purchasing the stamps and getting a 
draft prepared was not at all arrived at 
in this case, inasmuch as it is not the 
defendant’s case that he wanted to ex- 
ecute the sale deed but was prevented 
from doing so on account of the omission 
on the part of the plaintiff to provide 
money for purchasing stamps and getting] 
a draft of the sale deed prepared. In this 
view of the matter the rationale of the 
decision in Mst. Surai Bai v. Nawab 
Mohammad Mukarram Ali Khan has no 
application to the facts of this case. Sa 
also ın Dhanbai v. Pherozshah, there 
was no allegation contained in the plaint 
that the plaintif was always ready and 
willing to perform his part of the con- 
tract. Learned counsel also relied upon 
Ardeshir v. Flora Sassoon, AIR 1928 PC 
208; Gomathinayagam Pillai v, Palani- 
swami Nadar AIR 1967 SC 868, as also a 
few cases of other High Courts: Bishwa- 
nath v. Janki Devi, AIR 1978 Pat 190, 
G. Shivayya v. Shivappa Basappa, AIR 
1978 Kant 98, Mahmood Khan v. Ayub 
Khan, AIR 1978 All 463 and Andhra 
Paper Mills v. State of Andhra, AIR 1961 
Andh Pra 57. But we do not consider it 
necessary to discuss these cases, as, in 
our opinion, the law is well settled that 
the plaintiff must aver and prove that he 
was ready and willing to perform the 
essential terms of the contract which he 
was required to perform. However, it 
depends upon the facts and circumstances 
of each case whether the plaintiff has 
averred and proved this essential require- 
ment of law. In this connection we may 
refer to Ramesh Chandra v. Chuni Lal, 
AIR 1971 SC 1238 wherein their Lord- 
ships were pleased to observe as fol- | 
lows :— 

“Our attention has been invited to a 
statement in Halsbury’s Laws of England, 
Vol. 34, Third Edn, at page 338 that in 
the absence of agreement to the contrary 
it is the purchaser who has to prepare 
the draft conveyance and submit it to 
the vendor for approval. No such point 
was raised at any prior stage and in any 
case we do not consider that after the 
cancellation of the agreement by the res- 
pondents it was necessary or incumbent 
on the appellants to send any draft con- 
veyance. The very fact that they prompt- 
ly filed the suit shows their keenness and 
readiness in the matter of acquiring the 
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plot by purchasé......... Readiness and 
willingness cannot be treated as a strait- 
jacket formula. These have to be deter- 
mined from ‘the entirety of facts and cir- 
cumstances relevant to the intention and 
conduct of the party concerned, In our 
judgment there was nothing to indicate 
that the appellants at any stage were 
not ready and willing to perform their 
part of the contract.” 


15. As discussed above, we are clear- 
Ty of the opinion that the plaintiff had 
averred and proved that he was always 
ready and willing to perform the essen- 
tial terms of the contract which he was 
-required to perform. We may here add 
that the learned Single Judge after dis- 
cussion of the relevant evidence has 
come to a firm finding that the plaintiff 
was ready and willing to perform his 
part of the contract. This finding is 
essentially a finding of fact. No doubt, it 
is open to us in a special appeal to 
examine even findings of fact but unless 
there are glaring circumstances to 
warrant an interference with a finding 
of fact arrived at by the learned Single 
Judge, we would ordinarily be not justi- 
fied sitting as a court of special appeal 
under Section 18 of the High Court 
Ordinance to reappreciate the evidence. 
_|But that question, however, does not 
arise in this case, as, we have ourselves 
discussed . threadbare the evidence 
produced by the parties and concur in 
the finding arrived at by the learned 
Single Judge in this respect. 


16. This brings us to the only other 
point which has been a subject of debate 
before us viz. whether the learned Single 
Judge was justified in recording a find- 
ing in favour of the defendant that the 
document Ex, 1 contained an alternative 
contract on account of which the plain« 
tiff cannot claim enforcement of specific 
performance. In this connection attention 
may be drawn to Section 23 of the Act 
which reads as under:— 

-7 "23. Liquidation of damages not a bar 
fo specific performance, 

(1) A contract, otherwise proper to be 
specifically enforced, may be so enforced, 
though a sum be named in it as the 
amount to be paid in case of its breach 
and the party in default is willing to pay 
the same, if the court, having regard to 
the terms of the contract and other 
attending circumstances, is satisfied that 
the sum was named only for the purpos@ 
of securing performance of the contract 
and not for the purpose of giving to tha 
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party in default an option of paying 
money in lieu of specific performance. 

(2) When enforcing specific perfor- 
mance under this section, the court shall 
not also decree payment of the sum so 
named in the contract,” 


17. We have, therefore, to see whether 
the sum named in the contract as the 
amount to be paid in case of breach of 
the contract is only for the purpose of 
securing performance of the contract or 
it gives an option to the party in default 
of paying money in lieu of specific per- 
formance. In this connection the learn- 
ed Single Judge has pressed into service 
two circumstances. He has observed, in 
the first instance, that the contract pro- 
vides that besides refunding the amount 
of Rs, 2000/- paid to the defendant at 
the time of execution of Ex 1. an equiva- 
lent sum would be paid to the plaintiff 
in case of breach by the defendant by 
way of compensation. So far as this cir- 
cumstance is concerned, it is trite that a 
condition in the agreement to pay a sum 
by way of compensation cannot be con- 
sidered as an alternative contract, 
Reference in this connection may be 
made to Explanation to Section 10 of the 
Act, which provides that unless and until 
the contrary is proved, the court shall 
presume that the breach of a contract to 
transfer immoveable property cannot ba 
adequately relieved by compensation in 
money. It is not refuted even by Mr. 
Hastimal, learned counsel for the respon- 
dents that such a condition by itself can- 
not be construed as an alternative con- 
tract. But, he argues that in case of de- 
fault by the defendant the defendant 
would not only pay Rs. 2000/- in addition 
to the earnest money but would further 
get back the possession of a part of the 
land agreed to be handed over to the 
plaintiff on 13-1-1968. This condition has 
also been relied upon by the learned 
single Judge for coming to the conclu- 
sion that it was an alternative contract. 


18. Now, we have something 
interesting about this condition. The 
original agreement Ex. 1 has been pro~ ' 
duced by the plaintiff and proved by the 
scribe D. W. 1 Ramchander and attesting 
witnesses D. W. 2 and D. W. 3 Charan- 
dass and Shriram respectively, Ex, 1 does 
not contain any clause that the posses- 
sion of a part of the land which was to 
be delivered to the plaintiff on 13-1-1968 
would be handed over back to the defen- 
dant in case of default by the defendant 
to execute the sale dee However, such 
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a condition is contained in Ex. 2,, copy 
of the agreement contained in the regis- 
ter of P. W. 1 Ramchander — = scribe. 
P.W. 1 Ramchander states that the defen- 
dants was known to him from before 
but not the plaintiff, and that Ex. 1 was 
scribed by him at the instance of the 
defendant and that the defendant had 
put his signatures on it in his presence 
and had admitted the contents of the same. 
Then, he states that there is a copy of 
Ex. 1 contained in his register. It may 
be noted that he is not a petition-writer 
maintaining a regular register of the 
petitions scribed by him. All that he says 
is that Ex. 2 is not a copy of Ex. 1. He 
does not say that Ex. 2 was prepared 
from or compared with the original 


Ex. 1. A document is required to be 


proved by primary evidence and only 
under certain circumstances when pri- 
mary evidence is not available, then the 
contents of the document may be proved 


by secondary evidence. In order that an - 


uncertified copy of the document may be 
admitted in evidence, it is necessary that 
the copy must be prepared from or com- 
pared with the original, But in the pre- 
sent case Ramchander P. W. 1 nowhere 
states that he prepared Ex. 2 from Ex. 1 
or compared it with Ex. 1. In this view of 
the matter, the primary evidence having 
been let in, secondary evidence of the 
same, according to us, was inadmissible 
in evidence more particularly when it 
does not satisfy the requirements of be- 
ing a copy from or compared with the 
original, Mr. Hastimal, however, strongly 
urged that it is a document produced by 
the plaintiff's witness at the instance of 
the plaintiff, and, therefore, the plaintiff 
is bound by the same. We regret, we can- 
not accept this contention. When the 
primary evidence is on the record, no 
credence whatever can be given to Ex. 2 
even though it has been produced by the 
plaintiff’s witness. We are, therefore, of 
opinion that the learned Single Judge 
was not justified in pressing into service 
the contents of Ex. 2 which did not exist 
in the primary document Ex. 1. Apart 
from that, in our opinion nothing turns 
upon the condition that the pssession of 
the land would be handed over back to 
the defendant in case of breach of con- 
tract by the defendant. If the transac- 
tion of sale was not put through then, 
by no stretch of imagination, the plaintiff 
could have retained any portion of the 
land. The whole question is whether the 
defendant had the option to perform the 


main contract or to abandon or repudiate 
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it and perform an alternative contract. 
In this connection we cannot do better 
than refer to certain relevant observa- 
tions from M. L. Devender Singh v. Syed 
Khaja AIR 1973 SC 2457, The following 
passage from Sir Edward Fry’s “Treatise 
on the Specific Performance of Contracts” 
(Sixth Edn. at p. 65) was relied upon 
by their Lordships and we may con- 
veniently reproduce the same here for 
readv reference: 


“From what has been said it will be 
gathered that contracts of the kind now 
under discussion are divisible into three 
elasses: 


(i) Where the sum mentioned is strict- 
ly a penalty — a sum named by way of 
securing the performance of the con- 
tract. as the penalty is a bond: 


(ii) Where the sum named is to be paid 
as liquidated damages for a brearh of 
the contract: 


(iii) Where the sum named is an 
amount the payment of which may be 
substituted for the performance of the 
act at the election of the person by whom 
the money is to be paid or the act done. 


Where the stipulated payment comes 
under either of the two first mentioned 
heads, the Court will enforce the con- 
tract, if in other respects it can and 
ought to be enforced, just in the same 
way as a contract not to do a particular 
act, with a penalty added to secure its 
performance or a sum named as liqui- 
dated damages, may be specifically en- 
forced by means of an injunction against 
breaking it. On the other hand, where 
the contract comes under the third head, 
it is satisfied by the payment of the 
money, and there is no ground for the 
Court to compel the specific performance 
of the other alternative of the contract.” 

19. As observed above, it is only 
under the third head that there is no 
ground for the court to compel the 
specific performance, that is, where the 
sum named is an amount the payment of 
which may be substituted for the perfor- 
mance of the act at the election of the 
person by whom the money is to be paid 
or the act done. (The underlining is ours). 
The fact that the parties themselves have 
provided a sum to be paid by the party 
breaking the contract does not by itself, 
remove the strong presumption contem- 
plated by the use of the words “unless 
and until the contrary is proved”. As ob- 
served by their Lordships in para 9 of 
the judgment, so also here, there is no 


220 Raj, 


mention anywhere in the contract that a 
party to it will have the option to either 
fulfil the contract to buy or sell or to 
pay the liquidated damages ‘or penalty 
stipulated for a breach, as an alternative 
ta the performance of the contract to buy 
or to sell. The Supreme Court further 
observed in M. L. Devender Singh’s case 
(supra) that the effect of the presump- 
tion is that the party coming to Court for 
specific performance of a contract for 
sale of immoveable property need not 
prove anything until the other side has 
removed the presumption. In such cases 
equity helps honest plaintiff against the 
defendant who breaks solemnly given 
undertakings. 


20. Thus having regard to the terms 
of the contract Ex. 1 and other attending 
circumstances we are satisfied that the 
sum was named in the contract as the 
amount to be paid in case of its breach 
only for the purpose of securing perfor- 
mance of the contract and not for the 
purpose of giving to the party in default 
an option of paying money in lieu of 
specific performance. In this view 
of the matter we have no alternative but 
tn set aside the finding of the learned 
Single Judge on the question of alter- 
native obligation. 


21. Lastly, Mr. Hastimal submitted 
that his clients purchased the property 
during the pendency of this appeal in 
ignorance of the fact that the matter 
was sub judice in appeal. He has also sub- 
mitted that his clients have paid Rupees 
60,000/- for this property. He submits 
that specific performance is an equitable 
relief which is in the discretion of the 
court, and it would be proper exercise of 
jurisdiction if specific performance is re- 
fused in the present case. In this con- 
nection he also invited our attention to 
Section 20 of the Act, which provides 
that jurisdiction to decree specific per- 
formance is discretionary and the court 
is not bound to grant such relief merely 
because it is lawful to do so. The discre- 
tion of the Court, it may be noted, is to 
be exercised on sound reasonable princi~ 
ples. In the present case, the plaintiff 
has not been shown to be guilty of any 
fraud on his part. Besides that, the pro- 
perty has been purchased by the respon- 
dents Nos. 2 to 4 during the pendency of 
this appeal and consequently the trans- 
fer in their favour is hit by the doctrine 
of lis pendens. The mere fact that the 
respondents Nos. 2 to 4 have parted with 
a big sum for purchasing the land is no 
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ground for refusing the relief of specific 
performance to which the plaintiff is 
legally and justly entitled. At this stage 
we may also point out that the plaintiff 
had deposited the balance of the sale 
price, that is, Rs. 10960/- within one 
month from the date of trial court’s de- 
cree as directed in the judgment of the 
trial court. Thus there are no equities in 
favour of the respondents Nos. 2 to 4. 
The only remedy left to them is to re- 
cover the money paid by them from the 
defendant. 


22. Accordingly, we allow this appeal, 
set aside the judgment and decree by 
the learned Single Judge dated 16-2-1972 
and restore those of the trial court dated 
27-2-1969, and decree the plaintiff’s suit 
for specific performance in the terms 
contained in the judgment and decree of 
the trial court. The respondent No. 1 will 
pay the costs of the plaintiff-appellant 
throughout, 

23. Mr. Hastimal, learned counsel for 
the respondents Nos. 2 to 4 prays for 
certifying the case for appeal to the 
Supreme Court. We are, however, of 
opinion that no substantial question of 
law of general importance which needs to 
be decided by the Supreme Court is in- 
volved in the Case. The prayer is refus- 
ed, 

Appeal allowed. 
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Fateh Lal, Petitioner v. Sunder Lal, 
Non-petitioner. f 

Civil Revn. Petn. No. 197 of 1979, DJ- 
22-1-1980.* 

(A) Civil P. C. (5 of 1908), O. 37, 
R. 3 (as substituted by (Amendment) Act 
1976) — Application for leave to defend 
suit — Principles to be observed by Court 
while granting leave indicated. 


O. 37, R. 3 (4) and the main part of 
R. 3 (5), as substituted by the (Amend- 
ment) Act, 1976, are in pari materia with 
R. 3 (2) and R. 3 (3) as applicable in 
Bombay, It is settled rule of statutory 
construction that where the legislature 
makes a provision in the same terms as 
an earlier legislation which has been 
construed judicially, it must be assumed 
that the legislation intended the said 
provision in the sense in which it has 


*Against order of S. R. Bhansali Dist., J. 
Udaipur, D/- 12-7-1979. 
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been judicially interpreted unless a con- 
trary intention appears. It should, there- 
fore, be assumed that Parliament in en- 
acting O, 37, R. 3 by the Amendment Act, 
intended the said provisions to have the 
same meaning as was given to the pro- 
visions of Rule 3, as were applicable in 
Bombay, by the Supreme Court in 
Milkhi Ram’s case (AIR 1965 SC 1698). 
Rule 3 (4) and the main part of R. 3 (5) 
as substituted by the Amendment Act, 
must, therefore, bear the same meaning as 
was given to the provisions of Rule 3 (2) 
and Rule 3 (8) as applicable in Bombay, 
by the Supreme Court in Milkhi Ram’s 
case AIR 1965 SC 1698. (Para 12) 


Now the question for consideration is 
whether the two provisos to Section 3 (5) 
substituted by the Amendment Act in- 
dicdte a contrary intention as to alter 
the law laid down by the Supreme Court 
in Milkhi Ram’s case. The first proviso 
does not go contrary to the said law but 
the second proviso alters the law laid 
down by the Supreme Court to some 
extent. Keeping in view the provisions 
of R. 3 (5) as substituted and construed 
in the light of the decision of the 
Supreme Court, the principles to be fol- 
lowed by the Court while granting leave 
to defend the suit indicated, (Para 12) 

(B) Civil P., C. (5 of 1908), O. 37, R. 3 
(prior to (Amendment Act, 1976)) — 
Application for leave to defend suit — 
Order making leave to defend conditional 
on payment by way of security — De- 
fence sought to be raised by petitioner 
not shown as illusory or sham — Held, 
order cannot be sustained, AIR 1977 SC 
577 Applied. (Para 13) 


(C) Civil P. C. (5 of 1908), Section 115, 
O. 37, R. 3 — Jurisdiction — Order under 
0. 37, R. 3 refusing leave to defend suit 
or granting leave to defend conditional 
on payment by way of security — Order 
is revisable, AIR 1975 Guj 76 Rel. on. 

(Para 15) 

(D) Civil P. C. (5 of 1908), O. 37, R. 3 
— Order refusing leave to defend suit 
or granting leave subject to conditiong 
— Reasons should be recorded in support 
of the order. AIR 1976 SC 1785 and AIR 
1958 SC 321 Foll. AIR 1968 Guj 247 and 
AIR 1975 Bom 128 Dissented from. 


: (Para 17) 
Cases Referred: Chronological Paras 
AIR 1977 SC 577 2, 6, 18, 15 
AIR 1976 SC 1785 16 
AIR 1975 Bom 128 ~16, 17 
ATR 1975 Guj 76 14 


` AIR 1968 Guj 247 , 16 
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AIR 1965 SC 1698 8, 9, 12, 13 
AIR 1958 SC 321 5, 6, 8, 14, 17 
AIR 1949 Cal 479: 49 Cal WN 246 6 
(1901) 85 LT 262 Jacobs v. Boath’s Distil- 

lery Co. 5, 9 


N. N. Mathur, for Petitioner; L. R. 
Bhansali, for Non-petitioner. 


ORDER :— This revision petition has 
been filed by the defendant Fatehlal, 
against the order dated 11th July, 1979, 
passed by the District Judge, Udaipur, in 
Civil Suit No. 129/1978, filed by respon- 
dent Sunderlal, against the petitioner for 
the recovery of Rs, 21,080/- (Rs. 15,500/- 
by way of principal amount and Rs. 5580/- 
on account of interest thereon), on the 
basis of certain cheques and promissory 
notes executed by the petitioner’ in 
favour of the respondent during the 
period from 7th October 1973, to 26th 
May, 1975. The said suit was filed on 
16th of October 1978 under O. 37, of 
Civil P. C. In the suit aforesaid, the re- 
spondent has stated that after the ex- 
ecution of the aforesaid cheques and pro- 
misory note the petitioner had entered 
into an agreement on 26th October 1975, 
whereby he acknowledged the debt paya- 
ble by him and agreed to pay the said 
amount in instalments. After the receipt 
of the notice in the said suit, the peti- 
tioner moved an application under O. 37 
R. 3 (5) C. P. C., for the grant of leave 
to defend the suit: The said application 
was accompanied by the affidavit of the 
petitioner. In the said application as well 
as in the affidavit in support thereof, the 
petitioner has stated that the agreement 
dated 29th October, 1975, on the basis 
of which the suit has been filed, is a forg- 
ed document and that it does not bear 
his signatures and that on the date of 
the execution of the said agreement, i. e. 
29th October, 1975, the petitioner was 
not in Udaipur but was at Vishakhapa- 
tnam and that if the agreement . dated 
29th October, 1975, is held to be a forg- 
ed document, the suit of the plaintiff non- 
petitioner would-be barred by limitation, 
The said application of the petitioner for 
grant of leave to defend the suit was 
disposed of by the District Judge, Udai- - 
pur by his order dated 12th July, 1979, 
whereby he granted leave to the peti- 
tioner to defend the suit on condition 
that the petitioner either deposits in 
court the amount claimed in the suit 
along with the written statement or 
furnishes bank guarantee for the said 
amount, Being aggrieved by the afore- 
said order dated 12th July, 1979, passed 
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by the District Judge, the petitioner hag 
filed this revision petition. 


2. Shri N. N. Mathur, the learned 
counsel for the petitioner, has submitted 
that the District Judge, while granting 
leave to the petitioner to defend the suit, 
has erred in imposing the condition re- 
quiring the petitioner to deposit in the 
court the amount claimed in the suit or 
to furnish the bank guarantee in respect 
of the same. The submission of the 
learned counsel for the petitioner is that 
the petitioner has raised bona fide tria- 
ble issues and that in view of the prin- 
ciples laid down by the Supreme Court 
in M/s. Mechalec Engineers and Manu- 
facturers v. M/s. Basic Equipment Cor- 
poration, AIR 1977 SC 577, the 
petitioner was entitled to an uncondition- 
al leave to defend the suit. Shri L. R. 
Bhansali and learned counsel for the re- 
spondent, on the other hand, has submit- 
ted that the principles laid down by the 
Supreme Court in M/s. Mechalec Engine- 
ers & Manufacturers v. M/s. Basic Equip- 
ment Corporation were in relation to the 
provisions of O. 37, R. 3 C. P. C. as 
they stood prior to the enactment of the 
Code of Civil Procedure (Amendment) 
Act, 1976 hereinafter referred to as the 
Amendment Act, and that by the Amend- 
ment Act, the provisions of R. 3 of O. 37 
- have been completely changed and that 
the principles laid down by the Supreme 
Court are not applicable to the amended 
provisions of O. 37, R. 3 C. P. C. Accord- 
ing to Shri Bhansali, the District Judge 
had rightly imposed the condition witb 
regard to the deposit of the amount 
claimed in the suit or furnishing the bank 
guarantee for the said amount while 
granting leave to the petitioner to defend 
the suit. 


3. The rival contentions urged by the 
counsel for the parties necessitate an 
examination of the provisions of R. 3 
of O. 37 of the Civil P. C. as it stood 
prior to the enactment of the Amend- 
ment Act, and the effect of the amend- 
ments introduced in the said provisions 
by the Amendment Act. 


4. Rule 3 of Order 37 of the Civil 
P. C. as it stood prior to the enactment 
of the Amendment Act provided as 
under :— F 


“R. 3 (1) The Court shall, upon appli- 
cation by the defendant, give leave to 
appear and to defend the suit, upon affi- 
davits which disclose such facts as would 
make it incumbent on the holder to 
prove consideration, or such other facts 
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as the Court may deem sufficient to sup- 
port the application. 

. (2) Leave to defend may be given un- 
conditionally or subject to such terms 
as to payment into court, giving secu« 
rity, framing and recording issues or 
otherwise as the Court thinks fit”. 

5. As laid down by the Supreme Courf 
in Santosh Kumar v. Bhai Mool Singh, 
AIR 1958 SC 321, the object of the said 
provisions was to see that the defendant 
does not unnecessarily prolong the litiga- 
tion and prevent the plaintiff from obtain- 
ing an early decree by raising untenable 
and frivolous defences in a class of cases 
where speedy decisions are desirable in 
the interests of trade and commerce, In 
Santosh Kumar v. Bhai Mool Singh the 
Supreme Court has taken note of the 
rule laid down by the House of Lords in 
England in Jacobs v. Booth’s Distillery 
Co., (1901) 85 LT 262, that whenever 
the defence raises a triable issue leave 
must be given and after referring to the 
decisions of the various High Courts, the 
Supreme Court has laid down: 

“AH that we need say about them is 
that if the Court is of opinion that the 
defence is not bona fide, then it can 
impose conditions and is not tied down 
to refusing leave to defend”. 

“In general, therefore, the test is to 

see whether the defence raises a real 
issue and not a sham one, in the sense 
that, if the facts alleged by the defendant 
are established, there would be a good, 
or even a plausible. defence on those 
facts”. 
In the said case, the Supreme Court has 
also emphasised that the court cannot 
reach the conclusion that the defence is 
not bona fide arbitrarily, and that it is as 
much bound by judicial rules and judicial 
procedure in reaching a conclusion of 
this kind as in any other matter. 

6. In M/s. Mechalec Engineers & 
Manufacturers v. M/s. Basic Equipment 
Carporation, AIR 1977 SC 57%, the 
Supreme Court has referred to the deci- 
sion in Santosh Kumar v. Bhai Mool 
Singh, AIR 1958 SC 321, and has quoted 
with approval the following principles 
laid down by Das, J., (as he then was) 
in Smt. Kiranmoyee Dassi v. Dr, J. 
Chatterjee, (1945) 49 Cal WN 246: (AIR 
1949 Cal 479): 


“(a) If the defendant satisfies the 
Court that he has a good defence to the 
claim on its merits the plaintiff is not 
entitled to leave to sign judgment and 
defendant is entitled to unconditional 
leave to defend. 
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(h) If the defendant raises a triable 
issue indicating that he has a fair or 
bona fide or reasonable defence although 
not a positively good defence the plain- 
tiff is not entitled to sign judgment and 
the defendant is entitled to unconditional 
leave to defend. 


(c) If the defendant discloses such 
facts as may be deemed sufficient to en- 
title him to defend, that is to -say al- 
though the affidavit does not positively 
and immediately make it clear that he 
had a defence, yet, shows such a state 
of facts as leads to inference that at the 
trial of the action he may be able to 
establish a defence to the plaintiffs claim 
the plaintiff is not entitled to judgment 
and the defendant is entitled to leave to 
defend but in such a case the Court may 
in its discretion impose conditions as to 
the time or mode of trial but not as to 
payment in to Court or furnishing secu- 
rity. 

(d) If the defendant has no defence or 
the defence set up is illusory or sham or 
practically moonshine then ordinarily 
the plaintiff is entitled to leave to sign 
judgment and the defendant is not- en- 
titled to leave to defend, 


(e) If the defendant has no defence or 
the defence is illusory or sham or prac- 
tically moonshine then although ordi- 
narily the plaintiff is entitled to leave 
to sign judgment the Court may pro- 
tect the plaintiff by only allowing the 
defence to proceed if the amount claim- 
ed is paid into Court or otherwise secur~ . 
ed and give leave to the defendant on 
such conditions, and thereby show mercy 
to the defendant by enabling him to try 
to prove a defence”, ` 


7. The provisions of Rr. 2 and 3 of 
O. 37 of the Civil P. C. had been am- 
mended by the Bombay High Court in 
so far as they were applicable to civil 
Courts subordinate to the said High 
Court, R. 3 of O. 37, as it was applicable 
in Bombay, read as under :— 

“3. Service of the writ of summons on 
defendant and appearance by defendant:— 


(1) The plaintiff shall together with the 
writ of summons under R. 2 serve on the 
defendant a copy of the plaint and ex- 
hibits thereto, and the defendant may, 
at any time within 10 days of such ser- 
vice, enter an appearance, The defen- 
dant may enter an appearance either in 
person or by pleader. In either case an 
address for service shall be given in the 
memorandum of appearance, and, un- 
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less otherwise ordered, all summonses, 
notices or other judicial processes re- 
guired to be served on the defendant 
shall be deemed to have been duly served 
on him, if left at his address for service, 
On the day of entering the appearance, 
Notice of the appearance shall be given 
to the plaintiff's pleader (or, if the plain- 
tiff sues in person, to the plaintiff him- 
self) either by notice delivered at or sent 
by prepaid letter directed to the address 
of the plaintiffs pleader or of the plain- 
tiff, as the case may be. 

(2) Summons for judgment:— If the 
defendant enters an appearance, the 
plaintiff shall thereafter serve on the 
defendant, a summon for judgment in 
Form No 4A in Appendix B or such 
other form as may be prescribed from 
time to time returnable not less than 
ten clear days from the date of 
service supported by an affidavit verify- 
ing the cause of action and the amount 
claimed, and stating - that in his belief 
there is no defence to the suit, 

(3) Defendant to apply for leave to 
defend.— The defendant may, at any 
time within ten days from the service 
of such summons for judgment by affi- 
davit or otherwise disclosing such facts 
as may be deemed sufficient to entitle 
him to defend, apply on such summons 
for leave to defend such suit. Leave to 
defend may be granted to him uncondi- 
tionally or upon such terms as to the 
Court or Judge appear just. 

(4) Hearing and judgment.— AN the 
hearing of such summons for judgment 
(a) if the defendant has not applied for 
leave to defend or if such application has 
been made and is refused, the plaintiff 
shall be entitled to judgment forwith, 
or 

(b) if the defendant be permitted to 
defend as to the whole or any part of 
the claim, the court or the judge shall 
direct that on failure to complete the 
security (if any), or to carry out such 
other directions as the Court or the 
Judge may have given within the.time- 
limited in the order, the plaintiff shall 
be entitled to judgment forthwith, 

(5) Delay in entering appearance or in 
applying for leave to defend may be 
condoned:— The Court may for sufficient 
cause excuse the delay in entering the 
appearance under sub-r. (1) or in apply- 
ing for leave to defend the suit under 
sub-rule (8) of this rule”, 

8. A comparison of the aforesaid pro- 
visions of Rule 3, as applicable in Bom- 
bay, with the provisions of Rule 3, which 
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was applicable in other State, would 
show that Rule 3, as applicable in Bom- 
bay, contained more elaborate provisions 
with regard to the service of the writ of 
summons on the defendant and the ap- 
pearance by the defendant and for grant 
of leave to the defendant to defend the 
suit. But in the matter of grant of leave 
to defend it appears that whereas in sub- 
rule (2) of Rule 3, which was applicable 
in other States, court was empowered to 
give leave to defendant unconditionally 
or subject to such terms as to payment 
into court, giving security, framing and 
recording issues or otherwise as the 
court thought fit, in sub-rule (3) of R. 3, 
as applicable in Bombay, the court was 
empowered to grant leave to defend 
unconditionally or upon such terms as 
may appear just to the court, The pro- 
visions of sub-rules (2) and (3) of Rule 3 
of Order 37 of the Civil P. C., as appli- 
cable in Bombay, came up for considera- 
tion before the Supreme Court in 
Milkhiram (India) Pvt. Ltd. v.- Chaman- 
lal Bros., AIR 1965 SC 1698, where in a 
suit for the recovery of Rs, 4,05,434.38 p. 
based upon promissory notes, the Bom- 
bay High Court, while granting leave to 
the defendant to defend the suit had im- 
posed the condition that the defendant 
would deposit security to the extent of 
Rs. 70,000/- and the said order of the 
Bombay High Court was affirmed by the 
Supreme Court. In the said case the 
Supreme Court has explained its obser- 
vations in the earlier judgment in San- 
tosh Kumar v. Bhai Mool Singh, (AIR 
1958 SC 321) (supra) to the effect that 
the test is to see whether the defence 
raises a real issue and not a sham one in 
the sense that if the facts alleged by the 
defendant are established there would be 
a good or even a plausible defence on 
those facts and has observed, — 


“Whether the defence raises a triable 
issue or not has to be ascertained by the 
Court from the pleadings before it and 
the affidavits of the parties and it is not 
open to it to call for the evidence at 
that stage. If upon consideration of 
material placed before it, the Court 
comes to the conclusion that the defence 
is a sham one or is fantastic or highly 
improbable, it would be justified in put- 
ting the defendant upon terms before 
granting leave to defend, Even when a 
defence is plausible, but is improbable, 
the Court would be justified in coming 
to the conclusion that issue is. not a tri- 
able issue and put the defendant on 
terms by granting leave to defend. To 
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hold otherwise would make it impossible 
to give effect to the provisions of O, 37 
which have been enacted as rightly 
pointed out by Bose, J. to ensure speedy 
decisions in cases of certain types.” 


9. In Milkhiram’s case (AIR 1965 SC 
1698) (supra) the Supreme Court has 
noticed the development o? the law in 
England after the decision of the House 
of Lords in Jacobs v. Booth’s Distillary 
Co., ((1901) 85 LT 262) (supra) and has 
noticed that ‘the condition of payment into 
Court, or giving security, is nowadays 
more often imposed, than formerly 
and not only where the defendant con- 
sents but also where there is a good 
ground in the evidence -for believing 
that the defence set-up is a sham de- 
fence”. Taking into consideration the 
development of the law in England the 
Supreme Court, in Milkhiram’s case 
(supra) has laid down, — 


“It is indeed not easy to say in many 
eases whether the defence is a genuine 
one or not and, therefore, it should ba 
left to the discretion of the trial Judge 
who has experience of such matters both 
at the bar and the bench to form his 
own tentative conclusion about the qua- 
lity or nature of the defence and deter- 
mine the conditions upon which leave to 
defend may be granted, If the Judge is 
of opinion that the case raises a triable 
issue, then leave should ordinarily be 
granted unconditionally. On the other 
hand, if he is of opinion that the defence 
raised is frivolous, or false, or sham, he 
should refuse leave to defend altogether, 
Unfortunately, however, the majority 
of cases cannot be dealt with in a clear 
cut way like this and the Judge may en- 
tertain a genuine doubt on the question 
as to whether the defence is genuine or 
sham or in other words whether it raises 
a triable issue or not. It is to meet such 
cases that the amendment to Order 37, 
Rule 2 made by the Bombay High Court 
contemplates that even in cases where 
an apparently triable issue is raised the 
Judge may impose conditions in granting 
leave to defend. Thus this is a matter in 
the discretion of the trial Judge and in 
dealing with it, he ought to exercise his 
discretion judiciously. Care must be 
taken to see that the object of the rule 
to assist the expeditious disposal of com- 
mercial causes, to which the order ap- 
plies, is not defeated. Care must also be 


‘taken to see that real and genuine tri- 


able issues are not shut out by unduly 
severe orders as to deposit, In a matter 
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of this kind, 
and inexpedient to lay down any rule 
of general application”, 

10. The provisions of Rule 3 of O. 37 
of the Civil P, C. have been substituted 
by the Amendment Act by the following 
provisions, — 

3. Procedure for the appearance of 
defendant — 

(1) In a suit to which this Order ap- 
plies, the plaintiff shall, together with 
the summens under Rule 4, serve on the 
defendant a copy of the plaint and an- 
nexures thereto and the defendant may, 
at any time within ten days «of such sere 
vice, enter an appearance either in per- 
son or by pleader and, in either case, he 
shall file in Court an address for service 
of notice on him. 


(2) Unless otherwise ordered, all sum- 
monses, notices and other judicial pre- 
cesses, required to be served on the de- 
fendant, shali be deemed to have been 
duly served on him if they are left at 
the address given by him for such ser- 
vice. 

(3) On the day of entering the appear- 
ance, notice of such appearance shall be 
given by the defendant to the plaintiff's 
pleader, or, if the plaintiff sues in per- 
son, to the plaintiff himself, either by 
notice delivered at or sent by a paid let- 
ter directed to the address of the plain- 
tiffs pleader or of the ae as the 
case may be, 


(4) If the defendant 
appearance the plaintiff shall there- 
after serve on the defendant a 
summons for judgment in Form 
No. 4A in Appendix B or such 
other Form as may be prescribed from 
time to time, returnable not less than 
ten days from the date of service sup- 
ported by an affidavit verifying the cause 
of action and the amount claimed :d 
stating that in his belief there is no de- 
fence to the suit. 


(5) The defendant may, at any time 
within ten days from the service of such 
summons for judgment, by affidavit or 
otherwise disclosing such facts as may 
be deemed sufficient to entitle him to 
defend, apply on such summons for 
leave to defend such suit and leave to 
defend may be granted to him uncondi- 
tionally or upon such terms as may ap- 
pear to the Court or Judge to be just; 

Provided that leave to defend shall 
not be refused unless. the Court is satis- 
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it would be undesirable ` 
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fied that the facts disclosed by the de- 
fendant do not indicate that he has a 
substantial defence to raise or that the 
defence intended to be put up by the de- 
fendant is frivolous or vexatious; 

Provided further that, where a part of 
the amount claimed by the plaintiff is 
admitted by the defendant to be due 
from him, leave to defend the suit shall 
not be granted unless the amount so ad- 
mitted to be due is deposited by the de- 
fendant im Couri, 

(6) At the hearing of such summons 
for judgment, — 

(a) if the defendant has not applied 
for leave to defend, or if such applica- 
tion has been made and is refused, the 
plaintiff shall be entitled to judgment 
forthwith; or > 

(b) if the defendant is permitted to de- 
fend as to the whole or any part of the 
claim, the Court or Judge may direct 
him to give such security and within 
sucu time as may be fixed by the Court 
or Judge and that, on failure to give 
such security within the time specified 
by the Court or Judge or to carry out 
such other directions as may have been 
given by the Court or Judge, the plain- 
tiff shall be entitled to judgment forth- 
with; 

(7) The Court or Judge may, for suffi- 
cient cause shown by the defendant, ex- 
cuse the delay of the defendant in en- 
tering an apparance or in applying for 
leave to defend the suit, 


11. A perusal of the aforesaid provi- 
sions shows that in introducing the said 
provisions Parliament has chosen to 
adopt, with certain modifications, the 
provisions of Rule 3, as were applicable 
in Bombay. A comparison of the provi- 
sions of Rule 3, as substituted by the 
Amendment Act, with the provisions of 
Rule 3, as were applicable in Bombay, 
shows that sub-rules (1), (2) and (3) of 
Rule 3, as substituted by the Amend- 
ment Act, are in pari materia with sub- 
rule (1) of Rule 3, as applicable in Bom- 
bay. Similarly sub-rules (4), (6) and (7) 
of Rule 3, as substituted by the Amend- 
ment Act, are in pari materia with sub- 
rules (2), (4) and (5) of Rule 3, as ap- 
plicable in Bombay. In so far as sub- 
rule (5) of Rule 3, as substituted by the 
Amendment Act, is ccncerned, I. find 
that the main part of that sub-rule is in 
pari materia with sub-rule (3) of Rule 3, 
as applicable in Bombay. In sub-rule (5) 
of Rule .3, as Sue by the ee 
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ment Act, there are, however, two pro- - 
visions which were not contained in“ 


Rule 3, as applicable in Bombay, In the 
first proviso it is laid down that leave 
to defend shall not be refused unless the 
court is satisfied that the facts disclosed 
by the defendant do not indicate that he 
has a substantial defence to raise or that 
the defence intended to be put up by 
the defendant is frivolous or vexatious, 
In the second proviso it is laid down 
that where a part of the amount claim- 


ed by the plaintiff is admitted by the de- 


fendant to be due from him, leave to 
defend the suit shall not be granted un- 
less the amount so admitted to be due 
is deposited by the defendant in Court, 
In other words the first proviso gives 
certain protection to the defendant by 
fettering the discretion of the court in 
the matter of refusal of leave to defend 
the suit by restricting the power of the 
court to refuse the leave to defend the 
suit to only those cases where the de- 
fendant does not have a substantial de- 
fence to raise and the defence uxtended 
to be put by him is frivolous or vexa- 
tious. The second proviso, on the other 
hand, gives some protection to the 
. plaintiff by requiring the defendant to 
deposit in court the amount admitted by 
him to be due from him before leave to 
defend the suit is granted to him. 


12. It is settled rule of statutory con- 
struction that where the legislature 
makes a provision in the sume terms as 
an earlier legislation which has been 
construed judicially, it must be assumed 
that the legislation intended the said 
provision in the sense in which it has 
been judicially interpreted unless a con- 
trary intention appears. Ii should there- 
fore, be assumed that Parliament in en- 
acting Rule 3 of Order 37 by the 
Amendment Act, intended the said pro- 
visions to have the same meaning as was 
given to the provisions of Rule 3, as 
were applicable in Bombay, by the 
Supreme Court in Milkhiram’s case (AIR 
1965 SC 1698) (supra). Sub-rule (4) and 
the main part of sub-rule (5) of Rule 3, 
as substituted by the Amendment Act, 
must, therefore, bear the same meaning 
as was given to the provisions of sub- 
rules (2) and (3) of Rule 3, as applicable 
in Bombay, by the Supreme Court in 
Milkhi Ram’s case (supra). The question 
which next arises for consideration is 
whether the insertion of the two provisos 
in sub-rule (5) of Rule 3, as substituted 
by the Amendment Act, indicates a con- 
trary intention as to alter the law laid 
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down in Milkhi Ram’s case (supra). As 
noticed earlier, the first proviso to sub- 
rule (5) of Rule 3, as substituted by the 
Amendment, fetters the discretion of the 
court in the matter.of refusal of leave 
to defend the suit, by restricling the 
power of the court to refuse the leave 
to defend the suit to only those cases 
where the respondent does not have a 
substantial defence te raise and the de= 
fence intend7d to be put up by him is 
frivolous or vexaticus and the second 
proviso enjoins upon the court to impcs? 
the condition with regard to deposit in 
court of the amount admitted by vhe de- 
fendant to be due from kim while grant- 
ing him leave to defend the’ suit. It has 
already keen pointed out that in Milkhi 
Ram’s case (supra) also it is Jaid down 
by the Supreme Court thet leave to de- 
fend shouid be refused altogether if the 
Court s of opinion that the defence 
raised is frivolous or fatse or sham, In 
the first previso to sub- 
rule (5) cf Rule 3, as substituted by the 
Amendment Act, does not go contrary to 
the lav’ laid down by the Supreme Court 
in Milkhi Ram's case (supra). 'Tre second 
proviso to sub-rule (5) of Rule 3, as sub= 
stituted by the Amendment Act, by im- 
posing a mandatory obligation on tka 
Court, while grarting ieave to defend 
the suit, to impose the condition requir- 
ing the defendant to deposit in the Court 
the amount which is admitted by him to 
-be due from him, however, alters the 
law laid down in Milkhi Ram's case 
(supra) to the extent. In my opinioh thel 
provisions cf sub-rule (5) of Rule 3 of 
Crder 37, as substituted by the Amend- 
ment Act, construed in the light of the 
decision of the Supreme Court in Milkhi 
Ram’s case (supra) postulate that while 
giving leave to defend the suit the court 
shall observe the following principles :— 

(a) If the Court is «f opinion that the 
case raises a triable issue then leave to 
defend should ordinarily be granted un- 
conditionally, The question whether the 
defence raises a triable issue or not has 
to be ascertained by Court from the 
pleadings before it and the affidavits of 
parties, 


(b) If the Court is satisfied that the 
facts disclosed by the defendant do not 
indicate that he has a substantial de- 
fence to raise or that the defence intend- 
ed to put by the defendant is frivolous 
or vexatious it may refuse leave to de- 
fend altogether. 

(c) In cases where the Court enter- 
tains a genuine doubt on the question as 
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to whether the defence is genuine or 
sham or whether it raises a triable issue 
or not, the Court may impose conditions 
in granting leave to defend. The Court 
would be justified in coming to the con- 
clusion that the issue is not a triable 
issue when the defence is plausible but 
is improbable and in such cases it can 
put the defendant on terms while grant- 
ing leave to defend. 

(d) In cases where the defendant ad- 
mits that a part of the amount claimed 
by the plaintiff is due from him, the 
Court shall not grant leave to defend 
the suit unless the amount so admitted 
to be due is deposited by the defendant 
in the Court. 

(e) The Court while granting leave to 
defend must take care to see that the 
object of the Rule to assist the expedi- 
tious disposal of criminal cases to which 
the order applies is not defeated. 

(f) The Court should further take care 
to see that real and genuine triable 
issues are not shut out by unduly severe 
orders as to deposit, 

13. Now coming to the facts of the 
present case I find that while passing 
the order dated 12th July, 1979, the 
has failed to note that 
the principles laid down by the Supreme 
Court in Mechalec Engineers & Manu- 
facturers v. Basic Equipment Corpora- 
tion (AIR 1977 SC 577) (supra) had been 
laid down with reference to the provi- 
sions of Rule 3 of Order 37 as they 
stood prior to the enactment of the 
Amendment Act. The District Judge has 
also failed to take note of the decision 
of the Supreme Court in Milkhi Ram’s 
case, (AIR 1965 SC 1698) (supra). Even 
while applying the principles laid down 
by the Supreme Court in M/s, Mechalec 
Engineers & Manufacturers v. M/s, Basic 
Equipment Corporation, (AIR 1977 SC 
577) (supra), the District Judge has com- 
mitted an error inasmuch as according 
to said principles condition with regard 
to the payment of the amount claimed 
could be imposed while granting leave 
to defend only in cases falling under 
clause (e), viz., where the defendant has 
no defence or the defence is illusory or 
sham or practically moonshine. The 
District Judge has nowhere stated in his 
order that according to him the defence 
which is sought to be raised by the peti- 
tioner in his application for leave to de- 
fend is illusory or sham or practically 
moonshine, 

14, The question which then arises for 
consideration is whether this Court in 
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exercise of its revisional jurisdiction, 
can interfere with the order passed by 
the District Judge in the present case. 
As pointed earlier in Santosh Kumar v. 
Bhai Mool Singh, (AIR 1958 SC 321) 
(supra), the Supreme Court has observ- 
ed that the Court cannot reach the con- 
clusion that the defence is not bona fide, 
arbitrarily and that it is as much bound 
by judicial rules and procedure in reach- 
ing the conclusion of this kind as in any 
other matter. In the said case the trial 
court had granted leave to the defen- 
dants to defend the suit on the condi- 
tion of their giving security to the ex- 
tent of the suit amount and the said 
order of the trial court was affirmed by 
the High Court. The Supreme Court set 
aside the order of the High Court as 
well as of the trial Court on the view 
that if the discretion is exercised arbi- 
trarily or is based on a misunderstand- 
ing of the principles that govern its ex- 
ercise, then interference is called for if 
there has been a resultant failure of jus- 
tice. A Division Bench of the Gujarat 
High Court in the New Ashapuri Co- 
operative Housing Society Ltd. v. Arvind 
Kumar Manilal Patel, (AIR 1975 Guj 76), 
has laid down that an order making 
leave to defend conditional on payment 
by way of security is revisable by the 
High Court under Section 115, C. P. C. 
inasmuch as such an order touches on 
the jurisdiction of the Court itself to ad- 
judicate the dispute between the parties 
on merits. In the said case it has been 
observed that :— 

“It must be realised that when a con- 
dition is imposed for granting leave to 
defend in such suits, the Court shuts 
the door of inquiry on the merits of the 
dispute depending on whether or not the 
condition is complied with. Compliance 
with the condition imposed would open 
the door to an enquiry on merits, And 
failure to comply with the condition 
would bar the door to enter into the en- 
quiry on merit as regards the dispute. 
When, therefore, a condition is imposed 
it acts as a fetter and precludes the en- 
quiry on merits unless the party con- 
cerned is in a position to comply with 
the conditions, the consequences of jin- 
ability to comply with the condition 
would be that a decree would be passed 
against the defendant not because the 
defendant is bound to be liable to the 
plaintiff but because he does not have 
the resources to comply with the condi- 
tion. It is misfortune of the defendant 


which gives rise to the decision and not 
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the want of merit in his defence. 
Court pronounces 
Plaintiff not because his cause is found 
to be just but because his opponent is 
in economic distress. The Court does not 
pronounce against the defendant because 
he is legally or morally liable but be- 
cause he does not possess sufficient ready 
cash to enable him to comply with the 
condition imposed by the Court. The 
machinery of Court will then operate as 
an engine of oppression and not as a 
vehicle of justice.” 


“If therefore it clearly appears on the 
affidavits and materials brought before 
the High Court that the defence does 
raise a triable issue and there is nothing 
to justify an inference of lack of bona 
fides, the order passed by the trial Court 
must be set aside, inasmuch as the order 
touches the question of the jurisdiction 
of the trial Court to adjudicate on merits 
on the dispute between the parties, 
When leave is refused the Court closes 
its door in the face of litigant and does 
not enter into the merits of the dispute 
at all. By imposing a condition even 
though there is a triable issue and even 
though there is nothing to show lack of 
bona fides, the trial Court deprives it- 
self of the jurisdiction to adjudicate the 
dispute on merits after a proper trial 
and hearing. Having regard to the con- 
sequences of imposing an unwarranted 
condition, the jurisdiction of the Court 
to decide the main dispute on merits 
comes to be sacrificed. It is, therefore, 
futile to contend that such an order has 
no relation to the question of jurisdic- 
tion or that it does not impinge on the 
question of jurisdiction.” 


15. I am in respectful agreement with 
the aforesaid observations and, in my 
opinion, a revision petition is main- 
tainable against an order passed by the 
trial Court, refusing leave to defend the 
suit or granting leave to defend condi- 
tionally on payment by way of security. 
As noticed earlier the order dated 12th 
July, 1979, passed by the District Judge 
shows that the District Judge, while 
passing the said order, has ignored the 
amendment in the provisions of O. 37, 
Rule 3, C. P. C. introduced by the 
Amendment Act and has failed to con- 
sider whether the defence raised by the 
petitioner bona fide raises a triable 
issue or not and in passing the said 
order the District Judge has not correct- 
ly applied the principles laid down 
the Supreme Court in M/s. Mechalec 
Engineers  &- -Manufacturers v. : M/s. 
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Basic Equipment Corporation (AIR 1977 
SC 577) (supra) inasmuch as the District 
Judge has nowhere recorded the finding 
that the defence which is sought to be 
raised by the petitioner in his applica- 
tion for leave to defend is illusory or 
sham or practicably moonshine. The 
showed that. in passing the aforesaid 
order the District Judge has ignored 
material aspects and has acted arbitrari- 
ly. In other words in passing the said 
order the District Judge in the exercise 
of his jurisdiction, has acted illegally 
and with material irregularity and the 
said order is revisable by this Court in 
exercise of its revisional jurisdiction un- 
der Section 115, C. P. C. 


16. Shri Bhansali, the learned coun- 
sel for respondent, has submitted that it 
was not necessary for the District Judge 
to give reasons in support of his order 
granting leave to defend on condition 
that the petitioner should deposit the 
amount claimed or furnish the bank 
guarantee for the same. In support of. 
his aforesaid submission Shri Bhansali 
has placed reliance on the decision of 
the Gujarat High Court in Vijakumar K. 
Shah v. Firm of Pari Nareshchandra, AIR 
1968 Guj 247 and the decision of the 
Bombay High Court in Bombay Enamel 
Works v. Purshottam S. Somaiya, AIR 
1975 Bom 128, wherein it is laid down 
that the subordinate Court is not bound 
to give reasons for the order passed by 
it under Order 37, Rule 3, C. P. C. I re- 
gret my inability to agree with the 
aforesaid decisions. In the context of 
orders passed by administrative tribunals 
and authorities, the Supreme Court, in 
Siemens Engineering and Manufacturing 
Co. of India Ltd. v. Union of India, AIR 
1976 SC 1785 has observed :— 


“It is now settled law that where an 
authority makes an order in exercise of . 
a quasi-judicial function it must record 
its reasons in support of the order it 
makes, Every quasi-judicial order must 
be supported by reasons. 


The rule requiring reasons to be given 
in support of an order is, like the prin- 
ciple of audi alteram partem, a basic 
principle of natural justice which must 
inform every quasi-judicial process and 
this rule must be observed in its proper 
spirit and mere pretence of compliance 
with it would not justify the require- 
ment of law.” 

17. The principles aforesaid are equal- 
ly applicable to judicial orders. More- 
‘over as regards. orders passed under. 
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Order 37, Rule 3, C. P. C, the need for 
giving reasons is emphasised by the 
Supreme Court in its decision in Santosh 
Kumar v. Bhai Mool Singh, (AIR 1958 
SC 321) (supra), wherein it is laid down 
that the Court cannot reach the conclu- 
sion that the defence is not bona fide 
arbitrarily and if the discretion is exer- 
cised arbitrarily it can be interfered 
with. The Bombay High Court, in its 
decision in Bombay Enamel Works v. 
Purshottam S, Somaiya (supra) on which 
reliance has been placed by Shri Bhan- 
sali, has also stressed that it would be 
indeed desirable and appropriate that 
the reasons for making the order be 
briefly stated so that the superior courts 
which may have occasion to deal with 
the matter may at least be informed as 
to what was in mind of the Judge when 
he made the order. In my opinion, 
therefore, while making an order under 
Order 37, Rule 3, C. P. C. refusing leave 
to defend the suit or granting the leave 
subject to conditions the trial Court 
should record the reasons for making 
the said order. 

18. For the reasons aforesaid, I am of 
the opinion that the order passed by the 
District Judge, Udaipur, dated 12th July, 
1979 in the present case cannot be sus- 
tained. The revision petition is therefore 
allowed and the order dated 12th July, 
1979, passed by the District Judge, Udai- 
pur is set aside, The District Judge is 
directed to consider and decide the ap- 
plication filed by the petitioner under 
Order 37, Rule 3, C. P. C. for leave to 
defend the suit in the light of the obser- 
vations contained in this order, There 
will be no order as to costs in this revi-~ 
sion petition. 

Petition allowed, 
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District Development Officer, Sriganga- 
nagar and others, Respondents. 
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Rajasthan Panchayat Act (21 of 1953), 
Section 17 (2) — Rajasthan Panchayat 
and Nyaya Panchayat (General) Rules 
(1961), R. 12 — Absence of Panch from 
five consecutive meetings — Disqualifica- 
tion under Section 17 (2) is automatic 
and not dependent on compliance of 
R. 12 — (G) Interpretation of Statutes 
— Operation of Statutes — Directory pro- 
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vision; (ii) Constitution of India Art, 245). 
ILR (1963) 15 Raj 746, Overruled, 

Even after coming into force of R. 12 
of the Rules, disqualification under Sec- 
tion 17 (2) of the Act is automatic, It is 
not correct to say that the seat of a par- 
ticular Panch would become vacant only 
when a declaration is made under 
Rule 12 (4) of the Rules. ILR (1965) 15 
Raj 746 Overruled. 1968 Raj LW 231, ILR 
(1961) 11 Raj 219 and AIR 1957 Raj 75 
Rel. on. (Para 23) 

It is established law that a rule can 
never contravene a provision of the Act 
and it can neither curtail nor add any- 
thing to the statutory power under the 
Act. The rule-making authority is re- 
quired to frame rule for implementation 
of the Act and that being so, no rule 
could have been framed which goes 
against Section 17 (2) of the Act. R. 12 
has been framed for ensuring fairness 
and for ruling out the possibility of any 
fraud or manipulation by the Sarpanch 
for removing inconvenient Panch, or Up- ` 
Sarpanch from the office, by manipulat- 
ing and recording his absence on five 
consecutive meetings. R. 12 is therefore, 
to be interpreted and understood to mean 
the procedure for enforcing Sec. 17 (2). 
Unless it can be shown that R. 12 con- 
travenes Section 17 (2), R. 12 will have 
to be given effect to for the purposes of 
enforcing Section 17 (2). The basic re- 
quirement for declaring a seat to be 
vacant on account of absence would be 
of Sec. 17 (2) only and R. 12 would be 
-subsidiary to it. Since the rule is dire- 
ctory, substantial compliance of it is 
enough and non-compliance of a technical 
requirement about the method of serv- 
ing notice etc. cannot save the Panch 
from effect of Section 17 (2). 

(Paras 9, 10, 12, 13, 14, 18, 19, 21) 


Cases Referred: Chronological Paras 
1968 Raj LW 231 4, 5, 11, 14, 15, 
16, 17, 19 
ILR (1965) 15 Raj 746 4, 5, 15, 
16, 17, 21 
ILR (1961) 11 Raj 219 4, 5, 15, 16 


ATR 1957 Raj 75:ILR (1957) 7 Raj 241 
4, 5 
L. R. Mehta and R, Mehta, for Peti- 
tioner; A. K. Mathur, for Respondents. 
LODHA, J.:— By order dated Septem- 
ber 7, 1979, learned single Judge of this. 
Court has referred the following ques- 
tion :— 
“Whether after coming into force of 
R. 12 of the Rajasthan Panchayat and 


. -Nyaya -Panchayat (General) Rules, 1961, 
disqualification under . Section .17 (2).of , . 
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the Rajasthan Panchayat Act (No. XXI 
of 1953) is not automatic and the seat of 
_a particular Panch becomes vacant when 
a declaration is made under R. 12 (4) 
of the aforesaid Rules”? 
On the above reference having been made, 
the Hon’ble Chief Justice by order dated 
19th October, 1979, has directed that it 
should be considered and decided by 
this Bench. 

2. The facts leading to this reference 
have been given in detail in the order 
of reference and, therefore, need not be 
repeated. It would be sufficient to men- 
tion that Gandharb Sain, a Panch of vil- 
lage Panchayat 16BB district Gangana-~ 
gar, has filed the writ application for 
getting the resolutions of the Gram Pan- 
chayat D/- 28-7-78, 14-8-78, 28-8-78 and 
the order of Addl. District Development 
Officer dated 18th of December, 1978 by 
which his seat has been declared vacant, 
quashed by a writ of certiorari under 
Article 226 of the Constitution of India. 
The petitioner’s case is that he did not 
absent himself from 5 consecutive meet- 
ings of Gram Panchayat and the seat did 
not become vacant under the provisions 
of Section 17 (2) of the Act. 


3. The order of the Addl. D. DÐ. O. 
Ganganagar, dated 18th December 1978 
(Annexure 4) declares the seat of Gan- 
dharb Sain as Panch vacant on the ground 
that he remained absent from the meet- 
ings of the Panchayat on 14-5-78, 28-5- 
78, 14-6-78, 28-7-78, 14-7-78, 28-7-78 
and 14-8-78, in addition to the meeting 
dated 28-8-78. The Addl. D. D, O. also 
held that the notices of the meetings 
were duly given to the petitioner accord- 
ing to the rules and the plea of the 
Panch that Sarpanch has manipulated 
these false proceedings on account of 
enmity has not been proved, 

4. In the writ application, various con- 
fentions have been raised by the peti- 
tioner regarding the non-compliance of 
Rule 12 of the Rajasthan Panchayat 
Rules. The respondents contended be- 
fore the learned single Judge that the 
declaration of vacancy of the seat by the 
Panchayat under Section 17 (2) is auto- 
matic and is not dependent upon the 
compliance of R. 12, The learned single 
Judge having heard the arguments of the 
learned counsel for the parties, considered 
the judgments of this Court in Ladhuram 
v. The Chief Panchayat Officer, Rajasthan, 
Jaipur, (ILR (1961) 11 Raj 219), Vishwa- 
Nath v. The State (LR (1957) 7 Raj 
241): (ATR 1957 Raj 75) and Devjeet v. 
Gram Panchayat, Pingora (1968 Raj LW 
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231). The judgment of Nandram v. The 
State of Rajasthan (ILR (1965) 15 Raj 
746) was also considered. He was of 
the opinion that the principle laid down. 
in Nand Ram’s case and Devjeet’s case 
cannot be reconciled. 


5. The learned single Judge extracted 
the following observations from the 
judgment of WNandram v. The State of 
Rajasthan (ILR (1965) 15 Raj 746) :— 

“Before the enforcement of the above 
rule, it was held by this Court in 
Ladhuram v. The Chief Panchayat Offi- 
cer that the disqualification under 
Section 17 (2) was automatic, But after 
the coming into force of Rule 12, the 
disqualification is no longer automatic. 
It is only when the Panchayat makes a 
declaration under Rule 12 (4) that the 
seat of a particular Panch has become 
vacant, that the disqualification comes 
into force.” 

He also extracted the following observa- 
tions from the judgment of Devjeet’s 
case (1968 Raj LW 231):— 

“Section 17 (2) of the Act lays down 
that the absence of a member of the 
Panchayat at five consecutive meetings 
will result in the vacation of the seat by 
him. Therefore, Rule 12 cannot be so 
interpreted as to affect the legal result 
envisaged by Section 17 (2) of the Act 
as a result of the continued absence of 
a member for five consecutive meetings 
of the Panchayat. In a case, therefore, 
where it cannot be said that five con- 
secutive meetings were not held and also 
the member of the Panchayat had ab- 
sented himself from such meetings in 
spite of notice and he had also not given 
a written information for such absence 
in advance the rules cannot prevent the 
ensuing of the result namely, the vaca~ 
tion of the seat by the member concern- 
ed. If the rules were to provide anything 
which would prevent the result contem- 
plated by the Act, then to that extent 
they might be said to have gone beyond 
the powers of the rule-making authority, 
as the latter does not have the power 
to amend or modify the Act itself, 
though by the rules it can provide for 
things which have not been provided in 
the Act and that too has to be done for 
the purposes of carrying out of purposes 
of the statute and not more, The ques- 
tion of the vires of the Rule 12 might 
fall to be considered in a case where 
there has been a complete failure to 
issue the notice contemplated by Rule 12 
after the fourth meeting but in the situ- 
ation presented in the case I am not 
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called upon to consider the question of 
the vires of- the rule. As a matter of 
construction of the rule, in my view, the 
same is to be construed as a directory 
provision as that alone will be in keep- 
ing with the scheme of the Act as adum- 
brated in Section 17 (2) thereof.” 

He also extracted the following observa- 
tions from Vishwanath’s case (AIR 1957 
Raj 75) :— : 

“With great respect, we are inclined 

to agree with the view expressed in that 
decision about the analogous provision 
of the Town Municipalities Act and the 
said decision has thrown a good deal of 
light on the interpretation of the provi- 
sions of Section 17 of the present Act, 
On the whole, therefore, we are satisfied 
that the view taken by the learned 
Judge on the interpretation of Section 17 
(2) of the Act is correct and that the 
appellant did incur the disqualification 
in question on account of which auto- 
matically his membership of the Pancha-« 
yat ceased.” 
It may be pointed out that in the judg- 
ments of Ladhuram v. C. P. O., Jaipur, 
(ILR (1961) 11 Raj 219); Vishwanath v. 
State, the word “automatic” has been 
used. In Ladhuram’s case, it was observ- 
ed as under, — . 

“We, therefore, feel that in a case of 

‘this nature where there has been abs- 
ence from five consecutive meetings, the 
learned Judge was right in holding that 
the disqualification incurred was auto- 
matic and nothing further appeared to 
be done unless he came within some of 
the exceptions pointed out in the sec- 
tion.” 
The learned single Judge was of the 
Opinion that while holding Rule 12 of 
the Rules as directory in Devjeet’s case, 
the judgments of Ladhuram’s ca8e and 
Nandram’s case were not taken into 
consideration, 

6. Section 17 (2) of the Rajasthan 
Panchayat Act is as under, — 

“If any Panch, Sarpanch or Upsar- 
panch during the term of his office ab- 
sents himself from five consecutive meet~ 
ings of the Panchayat without giving in- 
formation in writng to the Panchayat, he 
shall cease to be such Panch, Sarpanch 
or Upsarpanch and his seat shall become 
vacant,” 

A comparative study of the provisions of 
sub-sections (1), (3) and (4) and sub-sec- 
tion (2) of Section 17 would show that 
whereas in sub-sections (1), (3) and (4), 
the declaration of the seat to be vacant 
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and removal of a Panch, Sarpanch or 
Upsarpanch is made by the State Gov- 
ernment, in sub-section (4), the State 
Government is required to provide ‘an 
opportunity of being heard to the person 
whose seat is sought to be declared vac- 
ant, under sub-s. (4), a detailed enquiry 
is contemplated. Jn contradistinction 
to the above, the seat of the Panch is 
Not required to be declared vacant by 
the State Government nor there is any 
provision in sub-section (2), which re- 
quires that any enquiry should be con- 
ducted or that an opportunity should be 
given to the Panch of being heard. 


7. Therefore, the intention of the 
Legislature appears to be to make the 
seat vacant, automatically and if that 
would not have been the intention, the 
legislature would have used the same 
phraseology as used in cl. 1 or cl. 3 
or cl. 4. The fact that the State Govern- 
ment was not authorised to declare the 
seat as vacant, further strengthens the 
above deduction that becoming of the seat 
vacant is an automatic result by absence 
from five consecutive meetings, without 
information and none is required to de- 
clare the seat as vacant, 


8. However, the effect of Rule 12 now 
requires to be considered. Section 89 of 
the Panchayat Act empowers the State 
Government to make rules to carry out 
the purposes of the Act, Under the rule- 
making power, the State Government 
has framed Rule 12. Rule 12 of the 
Rajasthan Panchayat and Nyaya Pan- 
chayat (General) Rules is as under, — 


“12. Vacation for absence from meet- 
ings. — In the case of a Panch, Sarpanch 
or Upsarpanch of a Panchayat becoming 
liable or probably liable for ebsence 
from meetings under sub-section (2) of 
Section 17, the following procedure shall 
be observed namely, — 

(1) If such Panch, Sarpanch, Upsar- 
panch, hereafter referred as the absen- 
tee, so absents himself from four conse- 
cutive meetings of the Panchayat the 
Sarpanch, or in his absence the Upsar- 
panch or any other presiding Panch, 
shall give to the absentee a Notice in 
writing as soon as may be after the 
close of the fourth meeting and before 
the fifth meeting takes place, stating 
that he has in spite of due notice, not 
attended four immediately preceding 
meetings held on the dates to be stated 
ån the notice and that his seat shall be- 
come vacant if he does not attend the 
fifth meeting of which due notice shall 
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be received by him in due course of 
time, 

(2) Such notice shall be sent by regis- 
tered post or through a messenger and 
shall be deemed to have been served on 
the person to whom it is addressed if it 
is delivered to him orto any adult male 
member of his family residing with him. 

(3) In case the absentee or any such 

adult male member refused to receive 
such notice, it shall be deemed to have 
been duly served if, — 
(4) If thereafter the absentee fails to 
attend the fifth meeting of the Pancha- 
yat, the matter shall be placed before 
the Panchayat at that meeting and such 
Panchayat, if it is satisfied that the 
notice referred to in clause (1) and the 
notice of the date of the fifth meeting 
as aforesaid were duly served on the 
absentee shall pass a resolution to the 
effect that the absentee has remained 
absent on five consecutive meetings and 
forward a copy of the resolution toge- 
ther with the record of notices of meet- 
ings issued to the absentee and any 
other papers that may be relevant, to 
the Deputy District Development Officer 
with the recommendation. 


(5) On receipt of the record referred 
to in clause (4), the Deputy District 
Development Officer may upon perusing 
the record and considering the recom- 
mendation of the Panchayat and after 
making such further enquiry he may 
consider necessary and after giving the 
absentee an opportunity of being heard, 
declare such seat to have become vacant 
or make such order as he may think 
proper in the circumstances of the case. 
The important features of this rule are 
that a notice is required to be given to 
the Panch, Sarpanch or Upsarpanch 
whose seat is sought to be declar- 
ed vacant on account of their absence 
from meetings soon after the close of 
the fourth meeting and before the fifth 
meeting takes place, stating that he in 
spite of due notice, has not attended 
four meetings, held on the days to be 
stated in the notice and the seat shall 
become vacant if he does not attend the 
fifth meeting of which due notice shall 
be received in due course of time, On 
the failure of the absentee, to attend 
the fifth meeting, the matter is requir- 
ed to be placed before the Panchayat in 
the fifth meeting and on it, the Pancha- 
‘yat is required to pass resolution to the 
` ëffecť that “the absentee has remained 
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absent on five consecutive meetings and 
a copy of the resolution is required to 
be forwarded together with the record of 
the notices of the meeting issued to the 
absentee, One copy of this resolution is 
required to be forwarded to the Deputy. 
District Development Officer with the 
above recommendation and the latter 
after making such further enquiry as he 
may consider necessary and after giving 
the absentee an opportunity of being 
heard, declare such seat to be vacant. 


9. Thus, a perusal of the provisions 
of Rule 12 would show that many safe- 
guards have been provided to ensure 
that the alleged absentee gets notice of 
all the meetings and also of the warning 
that his seat would become vacant if he 
remains absent from the fifth meeting. 
The second safeguard provided is that 
instead of the Panchayat thus, declaring 
the seat vacant, this question is considered 
and decided by a Deputy District Deve- 
lopment Officer. This rule has been 
framed for ensuring fairness and for rul- 
ing out the possibility of any fraud or 
manipulation by the Sarpanch for re- 
moving inconvenient Panch, or Upsar- 
panch from the office, by manipulating 
and recording his absence on five conse- 
cutive meetings, 


10. Since Section 89 in terms em- 
powers the State Government to frame 
rules, the Government had the power to 
make rules for the purposes of giving 
effect to Section 17 of the Act. It is 
established law that a rule can never 
contravene a provision of the Act and it 
ean neither curtail nor add anything to 
the statutory power under the Act. The 
rule-making authority is required to 
frame rule for implementation of the 
Act and that being so, no rule could 
have been framed which goes against 
Section 17 (2) of the Act. The rule 12 
could, therefore, be interpreted to pro- 
vide a procedure for making Section 17 
(2) effective. 


11. In Devjeet’s case, (1968 Raj LW 
231), the learned single Judge had occa- 
sion to consider Rule 12 and Section 17 
(2). The court took the view that as a 
matter of construction of this rule, the 
same is to be construed as a directory 
provision as that alone will be in keep- 
ing with the scheme of the Act as men- 
tioned in Section 17 (2) thereof. While 
doing so, the court expressly kept open 
the question of validity of Rule 12. It 
was observed that the question of vires 
of Rule 12 might fall to be. considered 
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in a case where there has been a com- 
plete failure to issue the notice contem- 
plated by Rule 12 after the fourth meet- 
ing but in the situation presented in the 
case I am not inclined to consider the 
question of vires of the rule. 

12. Rule 12 is, therefore, to be inter- 
poreca and understood to mean the pro- 
cedure for enforcing Section 17 (2). 


13. Unless it can be shown that R. 12 
contravenes Section 17 (2), Rule 12 will 
have to be given effect to for the pur- 
poses of enforcing Section 17 (2) of the 
Act. The basic requirement for declar- 
ing a seat to be vacant on account of 
absence would be of Section 17 (2) only 
and Rule 12 would be subsidiary to it. 


14. In view of this Rule 12 cannot be 
said to be mandatory and has been 
rightiy held to be directory by this 
Court in the case of Devjeet, (1968 Raj 
LW 231). Since the rule is directory, 
substantial compliance of this rule is 
enough and non-compliance of a techni- 
cal requirement about the method of 
serving notice etc. cannot save the 
Panch from effect of Section 17 (2). 

15. We now, would come to the ques- 
tion whether there is any conflict be- 
tween the judgments of Nandram’s case 
(ILR (1965) 15 Raj 746) and Devjeet’s 
case. In Devjeet’s case, (1968 Raj LW 
231), this Court emphasised that Rule 12 
is directory. In Nandram’s case, this 
‘Court mentioned that after the coming 
into force of Rule 12, the declaration is 
not automatic and it is indeed for the 
Panchayat under Rule 12 (4) to apply to 
the Addl. District Development Officer 
that the seat of a particular Panch has 
become vacant and it would become ef- 
fective only when the declaration is 
made. In this case, it was noted that be- 
fore the enforcement of the above rule, 
it was held by this Court in Ladhuram 
v. C. P. O. (ILR (1961) 11 Raj 219) that 
vacation of seat under Section 17 (2) was 
automatic. 

16. In fact, whereas in Devjeet’s case 
(1968 Raj LW 231) the Court has held 
that Rule 12 is directory and it cannot 
go beyond the Section 17 (2) of the Act, 
in Nandram’s case, it has been held that 
the view taken in Ladhuram’s case of 
the disqualification of Section 17 (2) be- 
ing automatic, no longer can be conti- 
Nued because of the coming into force 
of Rule 12 where a declaration is requir- 
ed to be made by the Additional District 
Development Officer for declaring a seat 


as vacant... Since .‘Ladhuram’s case.: ILR + 
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(1961) 11 Raj 219 was decided first and 
later on Rule 12 was introduced, it was 
but natural that in Nandram’s case, (ILR 
(1965) 15 Raj 746) notice was taken of it. 


17. It is true that in Nandram’s case 
(ILR (1965) 15 Raj 746) great emphasis 
has been laid on declaration of the seat 
to be vacant by Additional District 
Development Officer in view of Rule 12, 
but in Devjeet’s case, (1968 Raj LW 231) 
the Court has held that once it is found 
that five consecutive meetings were held 
and after notice the absentee Panch did 
not attend these meetings and also in- 
formation for remaining absent was not 
sent earlier to the Panchayat by the ab- 
sentee, the result contemplated by Sec- 
tion 17 (2) would follow and nothing in 
Rule 12 would come in the way. To this 
limited extent, it may be stated that im- 
portance and emphasis given to Rule 12 
in the two judgments are slightly differ- 
ent. 


18. However, we do not see any .rea- 
son to hold that after the coming into 
force of Rule 12, the disqualifications of 
Section 17 (2) of the Act has ceased to 
be automatic and the seat of a particular 
Panch becomes vacant only when a de- 
claration is made under Rule 12 (4) of 
the aforesaid Rules. In our opinion, since 
Rule 12 is directory, in a given case 
where on evidence, a court can clearly 
come to the conclusion that five consecu- 
tive meetings were held and they were 
held after notice to the absentee and the 
absentee remained absent without infor- 
mation to the Panchayat as contemplat- 
ed by Section 17 (2), the seat would be- 
come vacant under Section 17 (2) even 
though there may be non-compliance of 
Rule 12. However, in case of any doubt 
about the existence of these pre-condi- 
tions, the seat would be declared vacant 
only on substantial compliance of R. 12. 


19. It would depend upon facts of 
each case whether substantial compli- 
ance of Rule 12 has been made or not, 
but we are of the opinion that the view 
taken by this Court in Devjeet’s case 
(1968 Raj LW 231) lays down the correct 
law. All the provisions of Rule 12 are 
directory and non-compliance of none 
of them can result in providing immu- 
nity to a absentee, once it is established 
on the record that as a matter of fact, 
he has remained absent for five conse- 
cutive meetings after notice and with- 
out giving information to the Panchayat 
that he would remain absent. The- re- 


‘quirement -of--notice ofthe “meetings is 
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also there in the Act and thereforé, 
whenever a question of absence from 
meeting is to be considered, the pre- 
requisite condition of the Panch, Sar- 
panch or Upsarpanch having notice of 
the meeting will have to be established, 


20. The mere fact that the notice is 
not given in the prescribed manner of 
Rule 12 would not provide any defence 
to the absentee, if it is established that 
in fact he had notice of the meeting 
though by different method or in a dif 
ferent manner, Similarly, the mere fact 
that there are certain defects in the 
notice and it is not worded exactly as 
required by Rule 12 would also not pro- 
vide any defence to the absentee. Again, 
in case the Additional District Develop- 
ment Officer fails to come to a finding 
on the point for declaration of the seat 
to be vacant, that also would not ab- 
solve the absentee from the liability of 
disqualification under Section 17 (2) be- 
cause if Rule 12 is interpreted in any 
other manner, this sub-clause (5) of 
Rule 12 would create a rider on Sec, 17 
(2), which cannot be permitted because 
a rule making authority can never 
amend the Act nor can create any rider 
over the provision of the Act. 


21. We are, therefore, of opinion that 
the expression of the view in Nandram’s 
case (ILR (1965) 15 Raj 746) that unless 
declaration is given under Rule 12 (5), 
a seat shall not become vacant, is not 
correct and to that extent, the judgment 
of Nandram’s case fails to lay down the 
correct ‘law. 


22, In view of the above, our answer 
to the reference by the learned single 
Judge is as under :— 

“Even after coming into force of R.12 
of the Rajasthan Panchayat and Nyaya 
Panchayat (General) Rules, 1961, dis- 
qualification under Section 17 (2) of the 
Rajasthan Panchayat Act (No. XXI of 
1953) is automatic. The seat of a parti+ 
cular Panch would not become vacant 
only when a declaration is made under 
Rule 12 (4) of the aforesaid Rules,” 


23. Let this case be now returned to 
single Bench with the above reply for 
decision on merits, 

Reference answered 
accordingly. 
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Balkishan, Petitioner v, State Trans- 
port Appellate Tribunal, Rajasthan, Jai- 
pur and others, Respondents. 

Civil Writ Petn, No, 856 of 1979, D/- 
21-7-1979. 


(A) Motor Vehicles Act (4 of 1939), 
Ss, 64 (1) (f) and 644 — One of appli- 
canis was granted temporary permit on 
route by R. T. A, on circulation note of 
its Secretary — Qther applicants having 
no opportunity to raise any objection 
against grant of permit — Order of 
FR. T. A. is not appealable under S, 64 (1) 
(f) — Revision under S. 64A is compe- 
tent, (Para 4) 


(B) Motor Vehicles Act (4 of 1939), 
S. 62 (1) (c) — While granting tempo- 
rary permit under S, 62 (1) (c) R. T. A. 
acts quasi-judicially — R. T. A. must re- 
cord reasoned order with clear find- 
ing as to existence of particular tempo- 
rary need — Otherwise order is invalid. 
(AIR 1972 All 146, Dissented from), (Con- 
stitution of India, Art. 226). 

While exercising the powers under 
Section 62 (1) (c) the R. T. A. is requir- 
ed to act in a quasi-judicial manner, 
Therefore while granting temporary per- 
mits on a route under Section 62 (1) (c) 
the R. T. A. must record a speaking 
order giving reasons with a clear and 
firm finding that a particular temporary 
need exists on the route which alone can 
justify the grant of a temporary permit, 
It is true that where interests of the 
travelling public are involved the mat- 
ter should be viewed in a practical man- 
ner but from that it cannot be taken 
that the R. T. A. need not fulfil the re~ 
quirements of Section 62 (1) (c) The 
order must exhibit application of a judi- 
cial mind, Though an elaborate order 
may not be recorded but it must show 
that the requirements of Section 62 (1) 
(c) were present in the mind of the 
R. T, A. and those considerations weigh- 
ed with him while granting temporary 
permit, A one line order passed by the 
R. T. A, on the circulation note of its 
Secretary to the effect “Temporary per- 
mits for 4 months granted to the appli- 
cants” without recording any reasons 
nor any finding as to the existence of 
a particular temporary need is no order 
in the eye of law and is without juris- 
diction as it does not show application 
of mind by the R, T. A. regarding tha 
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requirements of Section 62 (1) (c). Ob- 
servations in AIR 1972 All 146 held obi- 
ter and dissented from, (Case law dis~ 
cussed). (Paras 8, 13) 

(C) Motor Vehicles Act (4 of 1939), 
Sections 64A and 62 (1) (c) — Order of 
E.T.A, granting temporary permits un- 
der S. 62 (1) (c) — Revision against fil- 
ed before Tribunal under Section 64A — 
Petitioner can challenge grant of per- 
mits as illegal even though he had never 
disputed on facts existence of particular 
temporary need before R.T., A, (Para 14) 


(D) Constitution of India, Art. 226 — 
Motor Vehicles Act (1939), Ss. 64A and 
62 (1) (c)— R.T.A. granting temporary 
permits under S, 62 (1) (c) without re- 
cording reasons and finding as to exist- 
ence of temporary need — Tribunal in 
revision holding R. T. A.’s order as il- 
legal and without considering material 
on record remanditg case to R.T., A, for 
fresh disposal — Writ petition challeng- 
ing Tribunal’s order — Tribunal’s order 
held was improper, 


It would depend on the facts and cir- 
cumstances of each case whether the 
extraordinary jurisdiction of the High 
Court under Article 226 should be exer- 
cised or not. The R.T.A. granted tem- 
porary permits under Section 62 (1) (c) 
without recording any reasons and find- 
ing as to existence of particular tempo- 
trary need. The Tribunal in revision un- 
der Section 64A held that the order of 
R. T. A. was illegal and without consi~ 
dering the material on record remanded 
the case to the R. T. A. for fresh dis- 
posal observing that there was not 
enough material for it to come to any 
finding about the existence of temporary 
need. In the writ petition challenging 
the Tribunal’s order it was held that 
the Tribunal’s order cancelling the tem- 
porary permits and remanding the case 
to R.T.A, without considering whether 
the material on record was sufficient for 
arriving at the finding about the exist- 
ence of temporary need was improper 
and should be set aside and the case 
should be sent back to the Tribunal for 
considering the matter relating to grant 
of temporary permits afresh on the basis 
of the material on record or such further 
material which may subsequently come 
to its notice or may be placed before it. 
Sending back the case to the Tribunal 
would not mean that the R. T. A’s illegal 
-order was allowed to prevail because 
that illegality could be set right by the 
Tribunal if it recorded a finding as to 
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. existence of a particular temporary need 


and thereby validated the grant of tem- 
porary permits. 1976 Raj LW 201: AIR 
1977 NOC 183, Ref. (Paras 15, 17, 21) 

(E) Motor Vehicles Act (4 of 1939), 
Ss. 64A and 62(1) (c) — Order of R.T.A. 
granting temporary permits under S. 62 
(1) (c) — Revision against before Tribu- 
nal under S. 64A — Tribunal can pass 
appropriate order — It need not neces- 
sarily be in favour of petitioner and may 
be in favour of respondent, 

In a revision under Sec. 64A against 
the order of R.T. A. granting temporary 
permits under Section 62 (1) (c) it is 
not necessary that the approapriate 
order which the Tribunal deems proper 
to pass must necessarily be in favour of 
the petitioner before it. It may pass any 
order which the circumstances and jus+ 
tice of the case may require and it may 
be an order in favour of the respondent, 
Any lacuna or defect in the order of 
R. T. A. can be made good by the Tribu- 
nal and the order of R. T. A. can be 
maintained after rectifying or curing 
that defect or validating the same. 

(Para 16) 
Cases Referred : Chronological Paras 
AIR: 1977 Raj 29 6, 12, 13 
AIR 1977 NOC 183: 1976 Raj LW 201 17 


ATR 1976 SC 1785 7, 8 
AIR 1976 Raj 164 7 
AIR 1976 Raj 166 7 
1976 WLN (UC) 39 7 
1976 WLN (UC) 453 7 
(1976) Civil Writ Petn. No, 179 of 1976 

D/- 18-2-1976 (Raj), Mangilal v, 

R. T. A., Udaipur 7 
AIR 1974 Madh Pra 10 6 
AIR 1972 All 146 6, 11 
1970 UJ (SC) 408 6, 10 


B. L. Maheshwari and R. N, Munshi, 
for Petitioner; R. R, Vyas, for Respon- 
dent No. 3. 

ORDER :— The petitioner by this writ 
petition under Article 226 of the Con- 
stitution of India seeks to quash the 
order of the State Transport Appellate 
Tribunal, Rajasthan, Jaipur (hereinafter 
referred to as “the STAT”) dated 31-5- 
1979 passed in revision No. 39/79 — 
Regional Transport 
Authority, Jodhpur, and others, where- 
by four temporary permits granted to 
the petitioner and two others were can- 
celled. 

2. In order to appreciate the contro- 
versy and points in issue, which need . 
determination in the present writ peti- 
tion, it is necessary to take into con< 
sideration some material facts, 
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3. There is a Nagaur-Khiyala nearly 
40 miles long ‘C’ class route in the Jodh- 
pur region. The route was opened by 
the Regional Transport Authority, Jodh- 
pur (hereinafter referred to as “the 
RTA”) vide its resolution No, 79 dated 
29-3-1957 and it granted two stage car- 
riage permits to provide one daily return 
service. The RTA thereafter revised the 
scope on the said route from 2:1 to 4:2 
vide its order dated 20-12-1968 after 
taking into consideration the factors 
mentioned under Section 47 (1) of the 
Motor Vehicles Act, 1939 (hereinafter 
referred to as “the Act”), On a revision 
by the existing operator, the scope was 
reduced to 2:2, There was a regular de- 
mand for the increase in the number of 
daily trips and the number of permits, 
The RTA directed the District Transport 
Officer, Nagaur, to conduct a survey on 
the said route and to submit his report 
and the District Transport Officer, Na- 
gaur, after survey submitted his report 
recommending the increase in the num- 
ber of daily return services as also in 
the increase of number of permits, After 
taking into account the relevant consi- 
deration, the RTA by its resolution 
dated 3-3-1979 increased the scope to six 
vehicles and four return services vide 
Annexure 5, 


On 9.3-1979, the present petitioner 
submitted an application for the grant 
of temporary stage carriage permit on 
the aforesaid route, stating in para four 
of the application that there has been 
immense increase in the volume of traf- 
fic and inadequate number of services 
are operating on the said route creating 
a particular temporary need justifying 
for the grant of immediate temporary 
permits. It was also stated that the pas- 
sengers are left behind in huge numbers 
and after providing only two return ser- 
vices there is left no other alternative 
arrangements for the passengers to have 
any service. The route passes through 
rural area and there is no other rail, 
road co-ordination. It was also stated that 
the RTA has increased the scope to six 
permits and four daily return services, 
There has been a regular demand for in- 
crease in daily trips from M. L. A., Col- 
lector, Nagaur -and various other factors, 
Hence, a particular temporary need clear- 
ly exists on the route, There were four 
applications by three applicants for the 
grant of temporary permits. i 


On 22-3-1979 the RTA ordered for the 


grant -of« temporary permits for.. four, 
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months to the applicant on the circula- 
tion note submitted for orders by the 
Secretary, Regional Transport, Auth- 
ority, Jodhpur, vide Annexure 7, The 
permit was issued to the petitioner on 
26-3-1979 for a period of four months 
(Annexure 9) Amraram, respondent 
No. 3, preferred a revision petition No. 38 
of 1979 against the resolution of the RTA 
dated 3-3-1979 revising the scope on the 
route and he also preferred revision 
No. 39 of 1979 against the order of the 
RTA dated 22-3-1979 granting temporary 
permits. The STAT in revision No. 38 of 
1979 reduced the scope to five permits 
and four return services vide its order 
dated 24th May, 1979, (Annexure 11) 
and by its order dated 31-5-1979 in re- 
vision No. 39 of 1979 cancelled the tem- 
porary permits and remanded the mat- 
ter to the RTA to consider the matter 
afresh. It is in these circumstances the 
petitioner has approached this Court to 
seek a remedy under its extraordinary 
Jurisdiction, quashing the order of the 
STAT, 

4. There are two principal grounds 
for attack against the order of the STAT 
raised by Shri Maheshwari, learned 
counsel for the petitioner. Besides those 
two principal grounds, which J shall be 
dealing hereafter elaborately, one more 
contention has been advanced to this 
effect that the order of the RTA grant~ 
ing temporary permits was appealable 
and revision against that order was in- 
competent by the respondent Amraram, 
In my opinion this contention is abso- 
lutely devoid of any substance. It may 
be stated that the order of the RTA 
would have been appealable under Sec- 
tion 64 (1) (£) of the Act when the grant of 
permit would have been opposed by the 
respondent No, 3. The temporary per- 
mits were granted on the circulation 
note of the Secretary. The respondent 
No. 2 had no opportunity to raise any 
objection against the grant of temporary 
permits. He filed objection only for re- 
vising the scope or strength on the route 
and no objections were submitted against 
the grant of temporary permits. Order 
under Section 64 (1) (f) of the Act is 
appealable when a person providing 
transport facilities, has opposed the grant 
of a permit and not otherwise. Thus, this 
contention is overruled, 


5. The other two principal conten- 
tions advanced, are, — 

(1) The STAT was wrong in holding: 
that the RTA did not. apply its mind to 
the facts. of the case and.that it. granted . 
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temporary permits in disregard of the 
requirements of Section 62 (1) (c) of the 
Act. The RTA granted temporary per- 
mits after taking into account all relè- 
vant considerations regarding the exist- 
ence of particular temporary need. 


(2) The STAT failed to exercise its 
jurisdiction under Section 64A of the 
Act to consider the question of grant of 
temporary permits when there was suffi- 
cient material on record and the STAT 
has seriously erred in not considering 
the material on record, its sufficiency or 
otherwise. Thus, it failed to exercise its 
judicial discretion properly. 


-6 As regards the first contention, 
Shri Maheshwari vehemently submitted 
that the RTA had in its view the ap- 
plication of the petitioner making expli- 
cit mention of the most inadequate 
transport service on the route creating 
a particular need justifying grant of im- 
mediate temporary permits, The cricula~ 
tion note of the Secretary also refers to 
the order dated 3-3-1979 whereby the 
scope on the route was revised to 6:4. 
In the said order the position of the 
traffic on the route was thoroughly con- 
sidered, which makes out a case of parti- 
cular temporary need for more services 
on the route. He also urged that both 
the revisions were heard together by the 
STAT, but orders were pronounced on 
two different dates: In its order dated 
24-5-1979, in revision No. 38 of 1979, the 
learned STAT considered the necessity 
of the travelling public on the basis of 
the reports of overloading and challans 
and letter of the Collector, Nagaur, and 
observed that these factors speak elo- 
quently about the imadequacy of the 
transport service on the route, A large 
number of documents showing the occa- 
sional checkings of the buses were pro- 
duced to show that the buses were car- 
rying the passengers more than their 
sitting capacity and at times the passen- 
gers were sitting on the roof. He urged 
that it cannot be conceived that the RTA 
did not consider the particular tempo- 
rary need and granted temporary per- 
mits in disregard of the requirements of 
Section 62 (1) (c) of the Act, 


It may be that existence of vacancy 
may not constitute a particular need, 
but in the present case, according to 
Shri Maheshwari, apart from existing 
three vacancies case of particular need 
was made out on the basis of the mate- 
rial on record. Simply because the order 
‘of the RTA does ‘not. state specifically 
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‘the reasons for the grant of temporary 


permits and a finding regarding the ex- 
istence of particular temporary need, the 
order of the RTA is not rendered void 
and without jurisdiction and it cannot be 
said that the RTA did not apply its mind 
regarding the requirements of Section 62 
(1) (c) of the Act. The learned counsel 
urged that Section 62 does not require 
recording of the reasons in the order it- 
self and necessary material can be placed 
before the Court to show that there was 
necessity for the grant of temporary per- 
mits. In this connection reliance has been 
placed by Shri Maheshwari on the obser- 
vations made in Turabuddin Haji Niaz 
Ahmad v. The Commissioner, Meerut 
Division Meerut, (AIR 1972 All 146) and 
Andhra Pradesh State Road Transport 
Corporation v, K. Venkataramireddy, 
(1970 UJ (SC) 408). It was also urged 
that this Court too has relied upon the 
above Allahabad case in Bherulal v. The 
State Transport Appellate Tribunal, . 
Rajasthan, Jaipur, (AIR 1977 Raj 29). Re- 
liance has also been placed on the 
Madhya Pradesh State Road Transport 
Corporation, Bhopal v. The Regional 
Transoprt Authority, Sagar, (AIR 1974 
Madh Pra 10), for the proposition that 
temporary need can exist even where 
there is permanent need, 


7. Shri Vyas, on the other hand, em- 
phatically contended that the RTA while 
acting under Section 62 is required to 
function quasi-judicially and while 
granting temporary permits must record 
its reasons and findings on the matters © 
enumerated in Section 62 (1) justifying 
the grant of temporary permits. In the 
absence of such a speaking and reasoned 
order with a clear finding as to the ex- 
istence of particular temporary need, the 
order is bad in law and is void and with- 
out jurisdiction. This Court has consis- 
tently expressed its clear opinion that 
where the order granting temporary per- 
mits does not satisfy the requirements of 
Section 62 (1) (c) showing the applica- 
tion of mind by the RTA and recording 
a clear finding on particular temporary 
need, the order is unsustainable. Shri 
Vyas submitted that the learned STAT 
after considering the case law of this 
court has correctly reached a conclusion 
that the order of the RTA does not show 
application of judicial mind and the 
order has been passed without recording 
any reasons and any finding as to the 
existence of particular temporary need. 
He referred to the cases M/s. Shrikishan 
Sayardevi v, The State Transport Appel- 
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late Tribunal, Jaipur (AIR 1976 Raj 164), 
Gafoor v. Regional Transport Authority, 
Jaipur Region (AIR 1976 Raj 166), Vija- 
yasingh Kalyansingh v R.T.A. Jaipur 
(1976 WLN (UC) 453), Mohan Lal v. The 
Regional Transport Authority, Jodhpur 
(1976 WLN (UC) 39). He also referred to 
an unreported judgment ofthis court in 
S. B. Civil Writ Petition No, 179 of 1976 — 
Mangilal v. The Regional Transport Au- 
thority, Udaipur (decided on February 
18, 1976). He further made his submis- 
sions by reference to the observations 
made by their Lordships of the Supreme 
Court in The Siemens Engineering and 
Manufacturing Co. of India Ltd. v. The 
Union of India (AIR 1976 SC 1785). 


8 I have given my serious and an- 
xious consideration to the contentions 
advanced before me by both the sides, It 
may be stated that Section 62 empowers 
the RTA to grant permits for a limited 
period not exceeding four months au- 
thorising the use of a transport vehicle 
temporarily without following the pro- 
cedure laid down in Section 57, in the 
four situations enumerated in clauses (a) 
to (d) of sub-section (1) of Section 62 
of the Act. Clause (c) of sub-section (1) 
of Section 62 is in respect of the situa- 
tion of existence of a particular tempo- 
rary need. While exercising the powers 
under Section 62, it cannot be denied 
that the RTA is required to function in 
a quasi-judicial manner. The observa- 
tions made by their Lordships of the 
Supreme Court in The Siemens Engineer- 
ing and Manufacturing Co, of India 
Ltd v. The Union of India (supra) are 
pertinent. It was observed that 

‘it is now settled law that where an 
authority makes an order in exercise of a 
quasi-judicial function, it must record its 
reasons in supportofthe orderit makes. 
Every quasi-judicial order must be sup- 
ported by reasons. 


The rule requiring reasons to be given 
in support of an order is, like the princi- 
ple of audi alteram partem, a basic prin- 
ciple of natural justice which must in- 
form every quasi-judicial process and 
this rule must be observed in the proper 
spirit and mere pretence of compliance 
with it would not satisfy the require- 
ment of law”. 


9. If the order of the RTA is perused, 
it is evident that it does not record any 
reasons nor any finding as to the exis- 
tence of a particular temporary need. It 
is a one line order, at the end of the 
circulation note to the effect “Temporary 
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permits for 4 months granted to the 
four applicants.” The question which 
emerges for consideration is that whe- 
ther such an order fulfils the require- 
ments of law and can it be taken that 
the RTA after examining the relevant 
materjal was satisfied regarding the ex- 
istence of a particular temporary need 
and thereafter passed the order grant- 
ing temporary permits? It is true that 
the circulation note of the Secretary makes 
a mention in CI. 4 relating to scope that 
the scope is 6:4 vide order dated 3-3-1979 
and he further makes mention of the 
nature of the buses of each applicant, 
The buses of the other applicants were 
below model and the bus of the peti- 
tioner was not so and further the circula- 
tion note states that the applicants 
Jagdish Singh and Jai Singh were per- 
mit holders on Nagaur Didwana route 
and their permits were valid up to 30-6- 
1977. Thereafter their renewal applica- 
tions were rejected and at present all the 
four buses were lying idle and not co- 
vered by any permit. The Secretary in 
his circulation note did not mention the 
purpose for which the applicants had 
sought temporary permits. He has not 
recommended nor made any note with 
regard to the considerations on the 
basis of which temporary permits could 
be issued. No such material has been 
placed before me on,the basis of which 
it can be said that after examining the 
same the RTA formed an opinion about 
the existence of a particular temporary 
need, in the form of any noting by the 
RTA or expression of such an opinion 
in any other form. It may be that the 
RTA in its mental process might have 
formed such an opinion, but nothing has 
come on record which may manifest its 
opinion, though there may be sufficient 
material justifying the finding regard- 
ing the existence of a particular tempo- 
rary need, but the same cannot be read 
into the order of the RTA, as a result 
whereof temporary permits were order- 
ed to be granted. 


10. In Andhra Pradesh State Road 
Transport Corporation v. K. Venkatara- 
mireddy (1970 UJ (SC) 408) (supra) their 
Lordships of the Supreme Court, no 
doubt, made observations that an effort 
was made by the learned counsel to look 
for any document which would fulfil the 
requirement of a valid application under 
Section 62, but nothing could be shown 
to indicate the purpose for which the 
appellant asked for the grant of a tem-’ 
porary permit. These observations were 
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made while their Lordships were con- 
sidering that the application for grant 
of permit did not state any purpose for 
which the stage carriage permit was re- 
quired. Had any document been shown, 
the purpose for which the permit is re- 
quired, could be gathered. In my hum- 
ble opinion, from the observations of 
their Lordships it cannot be taken that 
recording of reasons or giving of any 
findings by the RTA regarding purposes 
for which temporary permit may be 
granted is dispensed with. The observa- 
tions came to be given while considering 
for what purpose the application was 
submitted, 

11. In Turabuddin Haji Niaz Ahmad 
v. The Commissioner, Meerut Division, 
Meerut (AIR 1972 All 146) (supra) K. N, 
Singh, J., no doubt, observed that Sec- 
tion 62 does not require recording of re- 
asons in the order itself and necessary 
material in support of the order can be 
placed before the court to show that 
there was necessity for the grant of 
temporary permit, However, it may be 
stated that the facts of the case did not 
warrant these observations, as the Sec- 
retary in his order granting the tem- 
porary permit referred to the resolution 
of the RTA wherein it had come to the 
conclusion that there was need of the 
travelling public and in order to meet 
that need temporary permits were grant- 
ed. The RTA was, therefore, satisfied as 
to the existence of a particular temporary 
need. In the present case the order of 
the RTA does not refer to its earlier re- 
solution. On the basis of the scope 
mentioned vide order dated 3-3-1979, it 
cannot be taken that the order revising 
the scope became part and parcel of the 
order granting temporary permits and 
considerations which weighed, while re~- 
vising the scope, weighed with the RTA 
while passing the order granting tem- 
porary permits. It may be stated that 
while revising the scope 50 per cent of 
the buses were added as reserve, While 
considering the question of a particular 
temporary need, this factor may or may 
not have any bearing. 

12. In Bherulal’s case (AIR 1977 Raj 
29) (supra) Sachar, J., did not place re« 
liance on the above observation of K. N, 
Singh, J. The Allahabad case was relied 
upon on the point that issue of a tempo- 
rary permit by the RTA to meet the re- 
quirements of the travelling public is a 
good reason for the exercise of the 
powers under Section 62 (1) (c) of the 
Act. In Bherulal’s case (supra) there 


Balkishan v. S, T. A. Tribunal 


Raj. 239 


was a firm finding that the requirement 
of the travelling public requires the 
grant of a temporary permit and it can- 
not be said that the RTA could not have 
come to this conclusion. Thus. Bheru- 
lal’s case, that way does not support the 
contention of the learned counsel for 
the petitioner, 


13. I need not examine each decision 
referred to by Shri Vyas in detail. I` 
one looks to the ratio of the cases cited 
by Shri Vyas, it could be obvious that 
the RTA is required to record a clear and 
firm finding that a particular temporary 
need exists on the route, which alone 
can justify the grant of temporary per- 
mit. It is true that where interests of 
the travelling public are involved the 
matter should be viewed in a practical 
manner, as observed by Sachar, J., in 
Bherulal’s case (supra) but from that it 
cannot be taken that the RTA need not 
fulfil the requirements of Section 62 (1) 
in its order. The order must exhibit the 
application of judicial mind. It is true 
that an elaborate order may not be re~- 
corded, but it must show that the requi- 
rements of Section 62 (1) were present 
in the mind of the RTA and those con- 
siderations weighed with the RTA while 
granting temporary permit. In the pre-; 
sent case no reasons have been assigned 
and no finding has been recorded neces~ 
sitating the grant of temporary permit, 
Such an order, in my opinion, is no order 
in the eye of the law and the require- 
ments of Section 62 (1) (c) cannot be said 
to have been fulfilled. The learned Tri-| 
bunal was perfectly justified in holding 
that the order granting temporary per- 
mits is without jurisdiction, as it does 
not show the application of mind by the 
RTA regarding the requirements of 
Section 62 (1) (c) of the Act. 





14, The learned counsel for the peti- 
tioner further vehemently contended 
that on facts existence of a particular 
temporary need was never disputed by 
respondent No. 3 at any stage and on 
that basis grant of temporary permit 
should be sustained and the STAT was 
wrong in not considering it. Shri Vyas 
on the other hand, submitted that when 
the grant itself is not legal, it was not 
necessary to go into the question of fact 
and it was open to the respondent to 
challenge the legality of.grant. I find 
force in the contention of Shri Vyas. As 
considered above grant was not justified 
in law and it was open to respondent 
No. 3 to challenge the same, 
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15. Coming to the second contention 
of the learned counsel for the petitioner 
Imay state that the learned STAT, while. 
conceding that it had 
authority to examine the question of 
existence of a particular temporary need‘ 
on the material on record and decide 
whether temporary permits should be 
granted or not, observed that it depends 
not merely on the application of the 
applicants for temporary permits, but 
for arriving at a conclusion there should 
be sufficient material available on record 
so as to see as to what is the temporary 
need of the travelling public and what 
facilities are required for the same. The 
jearned STAT without examining the 
material on record proceeded to observe 
that there is not enough material for it 
to come to any finding about the ex- 
istence of temporary need. It may be 
stated that it was no way of dealing 
with the question. Whatever material 
was there on the record that material 
ought to have been examined, when it 
was placed before it and after consider- 
ing that material, if it would have found 
that the material is insufficient, it could 
have proceeded to send the matter back 
to the RTA, Simply recording, without 
discussing the material on record, that 
there is not enough material, was not 
called for. Besides the contents of the 
application showing the existence of a 
particular need it had before it all those 
circumstances which were taken into 
consideration while determining the ques- 
tion of scope on the route. In its order 
dated 24-5-1979 the Tribunal observed 
that the factor of overloading, the chal- 
lans and the letter of the Collector spoke 
eloquently about the inadequacy of the 
transport service on the route. Besides, 
that, the petitioner also presented re- 
ceipts of Rajasthan passengers and goods 
tax, As stated the STAT failed to con- 
sider the material on record and simply 
mentioned that there is not enough mate- 
rial and disposed of the question, stating 
that the matters are such which require 
a detailed consideration and without full 
particulars being available, judicial dis- 
cretion cannot be properly exercised, In 
such a state, I find force in the conten- 
tion of the learned counsel for the peti- 
tioner. 


16. As regards the second contention 
of the learned counsel for the petitioner, 
Shri Vyas submitted that the STAT had 
no jurisdiction under Section 64A in the 
revision petition of the respondent No. 3 


» . to consider the material regarding the ex- `: 
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istence of a particular temporary need 
and validate the grant of temporary per- 
mits, He urged that under Section 64A 
of the Act, if the impugned order is found 
to be improper and illegal, the STAT may 
pass such order in relation to the case, 
as it deems fit in favour of the petitioner 
before it and not in favour of the respon- 
dents before it. I am unable to agree to 
this contention of the learned counsel. 
The revisional power conferred on the 
STAT admits of no such limitation. It is 
not necessary that appropriate order, 
which the STAT deems proper to pass, 
must necessarily be an order in favour 
of the petitioner before it. It may pass 
any order which the circumstances and 
justice of the case may require and it 
may be an order in favour of the peti- 
tioner before it or in favour of the re- 
spondents. If there has been any lacuna 
or defect in the order of the RTA, the 
same can be made good by the STAT and 
the order of the RTA may be maintain- 
ed after rectifying or curing that defect 
or validating the same, 

17. Shri Vyas further contended that 
in case the order of the Tribunal would 
be set aside, it would mean the restora- 
tion of the order of the RTA, which is 
patently erroneous, In its extraordinary 
jurisdiction, this Court, under these cir- 
cumstances, should not interfere and re- 
liance was placed on the decision Gani 
Mohamed v. The State Transport Appel- 
late Tribunal (1976 Raj LW 201): (AIR 
1977 NOC 183). I do not find much sub- 
stance in this contention of Shri Vyas, 
as well. It would all depend on the 
facts and circumstances of each case as 
to whether the extraordinary jurisdiction 
of this Court should be exercised or not, 
In the present case the order of the RTA 
does not record any finding as to the ex- 
istence of a particular need and does not 
state any reason for grant of temporary 
permit, but if there is material on the 
basis of which a finding can be arrived 
at, then, in my opinion, the matter can 
be sent back to the STAT to examine that 
material and if the matter is sent back 
to the STAT, it would not mean that il- 
legal order without jurisdiction of the 
RTA is allowed to prevail. That illegality 
can be set right by the STAT if it records 
a finding as to the existence of a parti- 
cular temporary need and thereby vali- 
date the grant of temporary permits, 

18. Mr, Vyas next contended that the 
petitioner was in collusion with the auth- 
orities: and the matter was not.allowed to 
‘be considered ‘in. the meeting,.so his: con- 
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duct disentitles, him.to claim any relief. 
In this connection it may be pointed out 
. that, the ‘allegation of respondent No, 3 
is bald and does not stand substantiated. 
I am not inclined to agree that the peti- 
tioner is in any way disentitled to claim 
any relief on the basis of the alleged con~ 
duct, which is not established, 


. 19. It was next contended by . Shri 
Vyas that the order of remand by the 
STAT was discretionary and more particu- 
larly in the circumstance that the scope 
‚was reduced by the STAT to 5, whereas 
the RTA granted four temporary permits, 
I have already considered above that 
when there was some material on re- 
cord, the STAT should have considered 
that material and it cannot be said that 
the discretion for remand has been pro- 
perly exercised without considering the 
sufficiency or otherwise of the material, 
Tt may be stated that looking to the na- 
ture of the matter, wherever possible re- 
course to the order in the nature of re- 
mand should not. be taken, more parti- 
cularly when interests of the general 
public are involved. In the in- 
stant case it was .only a ques- 
tion of grant of temporary permit. 
Sufficient time had already elapsed. If 
‘material would have been considered the 
STAT might have reached to some con- 
clusion as to the existence of a particular 
temporary need and could have also con- 
sidered the cases of each of the tempo- 
rary permit holders comparatively, 
After consideration of the material on 
record, if conclusion as to the existence 
of a particular temporary . need, could 
not be reached, the matter could have 
been referred back to the RTA. 


20. In view of what I have discussed 
above, in my opinion, the order of the 
STAT cancelling the temporary permits, 


to the extent of the petitioner, deserves 


to be set aside. 


- 21.. Accordingly, the writ petition is 


allowed. The impugned order of the 
STAT cancelling the temporary permit of 
the petitioner is set aside and the case 
is sent back to the STAT for considering 
‘Ithe matter relating to the grant of tem- 
porary permit afresh on-the. basis of the 
material .on: record: or such further ma~- 
terial which may. subsequently - come to 
its ponce. or pees before it,- = 


Petition allowed. 
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DWARKA PRASAD, K. S. SIDHU AND 


MAHENDRA BHUSHAN, JJ. 
Virendra Bandhu, Petitioner v. 
of Rajasthan, Respondent. 


Criminal Misc. Petn. No. 132 of 1977, 
D/- 2-11-1979. 


(A) Criminal P. C. (2 of 1974}, S. 95 — 
Forfeiture of book — Necessity to give 
grounds in Notification — Mere repro- 
duction of statutory provision and that 
too in faulty manner — Notification 
quashed. 


The grounds of opinion are a vital and 
essential part of the notification because 
it is those grounds which would reveal 
the ‘justification for the issuance of the 
notification. The requirement of stating 
the grounds for the opinion of the State 
Government, being an imperative and 
integral part of the section, it would fol- 
low that a notification in order to be legal 
and effective must comply with and ful- 
fil that requirement. As a matter of fact, 
such a compliance is a sine qua non for 
the validity of the notification, and a 
notification which does not incorporate 
the grounds for the opinion, would be 
not in conformity with law. The law in| 
this respect is mandatory and has to be 
substantially complied with and it is not 
enough to merely reproduce the langu- 
age of Ss. 124-A, 153-A, 153-B, 292 or 
295-A, LP.C. without specifying as to 
how or in what manner there has been a 
contravention of the provisions of those 
Sections or any one of them. (Para 21) 


The notification No. F17 (38) Home 
XIV/70 dated 26-7-1975 was issued by 
the State Government of Rajasthan pro- 
scribing a book. The notification stated 
that it was issued in exercise of powers 
under §. 95A of the Criminal P. C. (1974). 
The ground stated was that the book con- 
tained “seditious matter which promotes 
and is intended to incite feelings of en- 
mity and hatred between different classes 
of citizens of India.” 

Held, the notification was liable to be 
quashed on grounds as follows:— ` i 

(i) There is no section like 5. 95A in 
Cr. P. C. (1974); ' 

(ii) The wordings in. S. 99A of the old 
Cr. P. C. (1898) have been mechanically. . 


State 


repeated in the Notification and that, too, 
eee A are eter Coe ee ee 
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in faulty manner. Under the old Code 
the ground “seditious matter” is contem- 
plated as a separate one than the ground 
of publication of a matter “which pro- 
motes or is intended to incite feelings of 
enmity and hatred between different 
‘elasses of citizens of India.” In the im- 
pugned notification even S. 99A of the 
old Code was not faithfully repeated. 
(Para 5) 

(B) Criminal P. C. (2 of 1974), Ss. .95, 
96 — Forfeiture of newspaper, book, etc. 
— Application under S. 96 challenging 
Notification — Omission to State grounds 
in notification by State Government — 
High Court cannot supply grounds or 
decide on merits — Notification liable 
to be quashed. (Constitution of India, 
Art. 19 (1) (a) and (g).) 

An order passed under S. 95 forfeiting 
a newspaper, book or other document, 
must be in accordance with law, so as to 
be immune from attack on the ground 


that it violates the fundamental rights. 


guaranteed, under Art. 19 (1) (a) and (g) 
of the Constitution. (Para 8) 

High Court is competent. to set aside 
the order of forfeiture passed by the 
State Government under S. 95, Cr. P. C., 
while deciding an application made to 
it under S. 96 if it is satisfied that the 
grounds on which the State Government 


‘has formed its opinion in fact did not ` 


justify such opinion. In such a case, 
where no grounds are given by the State 
Government in the impugned notification 
for basing its opinion under S. 95 (1) of 
the Code the High Court would have to 
declare the order as void, as it fails to 
fulfil the mandatory requirements of 
S. 95 (1), one of which is that the Gov- 
ernment must state the grounds for its 
opinion. It may not be necessary for the 
State Government to mention the grounds 
at great length but it may state them 
concisely and precisely and even in some 
cases a laconic statement may be enough. 
However, total absence of grounds for 
the opinion of the Government in the 
order of forfeiture would render such an 
order invalid and void, Case law discuss- 
ed. (Paras 14, 16, 21) 
Cases Referred: Chronological Paras 
AIR 1977 SC 202:1977 Cri LJ 186 15, 16 
. 1971 Cri LJ 1519:1971 All LJ 760 (SB) 15 
AIR 1971 Bom 56:1971 CriLJ 324 (SB) 19 
AIR 1971 Mad 448:1971 Cri LJ 1569 (FB) 15 


AIR 1968 Delhi 13:1968 CriLJ50 (SB) 15 
ATR 1961 SC ee 1961 (2) Cri Aa aie 
1961 All LJ 7 


AIR 1960 All 715 
All LJ 481 (SB) 

AIR 1959 Andh Pra 572 : 
(SB) 


: 1960 Cri LJ 1528 : i980 
1959 Cri LJ 1200 
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(1955) 59 Cal WN 495 15 
AIR 1951 Raj 113:52CriLJ600 (SB) 9, 10 
AIR 1925 All 195: 26 Cri LJ 679 (FB) 9,10 

V. K. Bandhu, Petitioner in person; 
H. I. Khan, Public Prosecutor, for the 
State. 

DWARKA PRASAD, J.:— This is an 
application under S. 96 of the Cr. P. C., 
1973 (hereinafter referred to as “the 
Code”), challenging the validity of the 
notification No. F-17 (38) Home ‘XIV’/70 
dated July 26, 1975 issued by the State 
Government of Rajasthan and published 
in the Rajasthan Rajpatra, Extraordinary 
dated July 26, 1975, forfeiting the booklet 
entitled “Kranti Kiyon Aur Kaise” and 
every copy thereof, purporting to exer- 
cise the powers conferred upon it by sub- 
sec. (1) of S. 95 of the Code. 

2, The case of the petitioner in short 
is that he is a practising advocate at 
Jaipur since Feb., 1963 and was also 
General Secretary of the Civil Liberties 
Union, Rajasthan and that be wrote a 
booklet entitled ‘Kranti Kiyon Aur Kaise’ 
in the year 1968, which was ordered to 
be forfeited by the State Government by 
its order dated July 26, 1975. According 
to the petitioner, he was arrested on July 
4, 1975 and was kept in detention under 
the provisions of the Maintenance of 
Internal Security Act, and in his view 
the forfeiture of the aforesaid booklet 
was a mala fide attempt to justify the 
petitioner’s detention. The petitioner has 
asserted that the booklet in question does 
not contain any seditious or objectionable 
matter nor there is anything in the afore- 
said booklet which may tend to incite 
the feelings of enmity and hatred be- 
tween different classes of citizens of India 
and that is why the same was not for- 
feited for such a long time, although it 
was written and published in the year 
1968: The petitioner has challenged the 
validity of the order passed by the State 
Government on July 26, 1975 not only 
on the ground that it was incorrect and 
mala fide but also on the ground that the 
order of forfeiture was unlawful and un- 
tenable in law as it was passed in a 
mechanical manner without application 
of mind and without giving any reasons 
or grounds for the opinion alleged to 
have been held by the State Government, 
which led to the forfeiture of the booklet. 
in question. 

3. The respondent, State of Rajasthan, 
has not filed any reply and the learned 
Public Prosecutor, who appeared for the 
State, has submitted that the booklet 
“Kranti Kiyon Aur Kaise”, written by 
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the petitioner, contains seditious matters 
and is likely to promote or incite the 
feelings of enmity and hatred between 
different classes of citizens of India and 
as such the order dated July 26, 1975 for- 
feiting the aforesaid booklet under sub- 
sec. (1) of S. 95 of the Code was passed 
bona fide and the said order is perfectly 
valid and in accordance with the provi- 
sions of law. 


4. Thus, the entire controversy in the 
case relates to the validity of the order 
passed by the State Government on July 
26, 1975, purporting to exercise the 
powers conferred upon it under sub-sec- 
tion (1) of S. 95A of the Code, forfeiting 
the booklet, “Kranti Kiyon Aur Kaise” 
admittedly written by the petitioner and 
published by Jan Prakashan Samiti, Jai- 
pur and every copy thereof. The aforesaid 
notification dated 26th July, 1975 reads 
as under:— 


“HOME ‘XIV’ DEPARTMENT 
NOTIFICATION 


JAIPUR, JULY 26, 1975. 


S. O. 80. Whereas it appears to the State 
Government that the Booklet en- 
titled “Kranti Kiyon Aur Kaise” as pub- 
lished by Jan Prakashan Samiti, Jaipur 
and printed by Azad Sandesh, Jaipur 
contains seditious matter which promotes 
and is intended to incite feelings of en- 
mity and hatred between different 
classes of citizens of India. 

Now, therefore, in exercise of all the 
powers conferred by sub-sec. (1) of Sec- 
tion 95A of the Cr. P. C., 1973 (Act No. 
H of 1974), the State Government hereby 
declares every copy of the issue of . the 
said booklet and every copy or any other 
document containing copy, reproduction 
or extract thereof to be forfeited to the 
Government. 

(No. F.17 (38) Home/XIV/70) 
By Order of the Governor 


Sd/- Ramsingh, 


Commissioner for Home Affairs & 
Secretary to Government.” 

5. It may be pertinently pointed out 
here that under the Cr. P. C., 1973 
(Act No. If of 1974) there is no Section 
like ‘S. 95A’ and a bare reading of the 
impugned notification clearly shows that 
none of the offences mentioned in S. 95 
of the Code have been referred to in 
in the said notification. But the words 
‘seditious matters’ and “which promotes 
and is intended to incite feelings of en- 
mity and hatred between different classes 
of citizens of India” have been mechani- 
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cally repeated in the impugned notifica- 
tion from the provisions of S. 99A of the 
Cr. P. C. 1898 (hereinafter referred to as| 
the “old Code’), which stood repealedi 
with effect from April 1, 1974, after the 
coming into force of the Cr. P. C. 1973. 
A perusal of the impugned notification, 
also reveals that it suffers from another: 
infirmity and it appears that it has not 
even faithfully reproduced the provisions| 
of sub-sec. (1) of S. 99A of the old Code. 
According to the impugned notification 
the booklet in question contains “sediti-! 
ous matters which promotes and is in- 
tended to incite feelings of enmity and| 
hatred between different classes of citi- 
zens of India”, while the provisions of 
S. 99A of the old Code comprehended two 
different categories of cases. The publica- 
tion of seditious matter is punishable 
under S. 124A of the LP.C. and the pub- 
lication of a matter which promotes or 
is intended to incite feelings of enmity 
and hatred between different classes o; 
citizens of India may constitute an of- 
fence under S. 153A of the I.P.C. We may 
observe that as it appears to us the im- 
pugned notification is a mechanical but 
careless repetition of the provisions of 
S. 99A of the old Code, inasmuch as the 
word “or” which occurs in S. 99A be- 
tween the words ‘seditious matters’ and 
“which promotes......... citizens of India” 
appears to have been carelessly omitted 
in the impugned notification. However, as 
the main attack of the petitioner against 
the impugned notification is directed on 
the basis that the impugned notification 
does not state the grounds for the opinion 
Said to have been entertained by the 
State Government, which were essential 
for the validity of the said notification and 
as such it would be proper to test the 
validity of the impugned notification with 
respect to the provisions of S. 95 of the 
Code, which are pari materia with the 
provisions of S. 99A of the old Code. 





6. One of the principal contentions 
raised by the petitioner is that the im- 
pugned notification dated July 26, 1975, 
forfeiting the booklet “Kranti Kiyon Aur 
Kaise” written by him does not fulfil the 
requirements of the provisions of S. 95 
of the Code as it does not contain a 
statement of the grounds for the opinion 
of the State Government that the booklet 
contains any such matter, on account of 
which it may be liable to be forfeited. 
It would be proper to reproduce the pro- 
visions of S. 95 of the Code, which are as 
under:— 
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“95. Power to declare certain publica- 
tions forfeited and to issue search war- 
rants for the same: 

(1) Where— 

-. (a) any newspaper, or book, or 
` (b) any document, 
wherever printed, appears to the State 
Government to contain any matter the 
publication of which is punishable under 
S. 124-A or S. 153-A or S. 153-B or Sec- 
tion 292 or S. 293 or S. 295-A of the 
LP.C. (45 of 1860), the State Government 
may, by notification, stating the grounds 
of its opinion, declare every copy of the 
issue of the newspaper containing such 
matter, and every copy of the issue cf 
such book or other document to be for- 
feited to Government, and thereupon 
any police officer may seize the same 
wherever found in India and any Magis- 
trate may by warrant authorise any 
police officer not below the rank of Sub- 
Inspector*to enter upon and search for 
the same in any premises where any copy 
of such issue or any such book or other 
document may be or may be reasonably, 
‘ suspected to be. 

-(2) In this section and in S. 96. 

' (a) “newspaper” and “book” have the 
Same meaning as in the Press and Regis- 
tration of Books Act, 1867 (25 of 1867). 

' (b) “document” includes any painting, 
drawing or photograph, or other visible 
representation. 

(3) No order passed or action taken 
under this section shall be called in ques~ 
tion in any Court otherwise than in ac» 
cordance with the provisions of S. 96.” 


_ 4. Now, a careful reading of the pro- 
visions of S. 95 of the Code goes to show 
that three essential tests must be satis- 
fied by a notification issued in pursuance 
of the powers conferred upon the State 
Government by S. 95 in order to make 
the same valid in law:— 


I. the newspaper, book or document 
should contain any matter which may be 
of such a nature, the publication of 
which is punishable under Ss. 124-A, 
153-A, 153-B, 292-A or 295-A, LP.C. - 

2. the State Government should form 
a definite opinion that the newspaper, 
book or document, concerning which the 
notification was issued, contains any mat- 
ter referred to in (1) above. 

3. the notification must also contain 
the grounds for the opinion of the State 
Government in that respect. E - 

4. The State Government should, by 
notification, in the Official Gazette, .de- 
clare. that every copy of such newspaper; 
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book or document shall be. forfeited t0- 
the State Government, 

- 8..:Each of the aforesaid tests, includ- 
ing the one to state the grounds in the: 
notification, is mandatory. and mere re- 
petition of the words of S. 95 would not 
be enough to satisfy the requirements of 
a valid order. If the grounds, on the 
basis of which the State Government held 
the opinion expressed by it in the im- 
pugned notification, have not been stated 
in that notification, then such notification 
cannot be held to be valid. It has to 
remembered that an order passed unde 
S. 95 of the Code, forfeiting a newspaper, 
book or other document, must be in 
accordance with law, so as to be immun 
from attack on the ground that it vic- 
lates the fundamental rights guaranteed, 
under Art. 19 (1) (a) and (g) of the Con- 
stitution. It is apparent that the notifica- 
tion, which we have reproduced in ex- 
tenso above, does not contain any reasons| 
or grounds on the basis of which t 
State Government held the opinion tha’ 
the booklet in question contains seditio 
matter or any other matter which ma 
promote and may tend to incite feeling: 


-of enmity and hatred between different 


classes of citizens of India. 

9$. It was argued by the learned Pube- 
lic Prosecutor that even if the notifica- 
tion did not disclose . any ground oa 
which the opinion of the State Govern- 
ment was based and which led to the- 
forfeiture of the booklet in question, this 
Court, while hearing an application under 
S. 96 of the Code, would not be entitled 
to set aside the order of forfeiture un- 
less it is satisfied that the booklet in 
question did not contain any such matter 
as is referred to in S. 95 (1) of the Code 
and reliance was placed for this submis- 
sion upon a decision of a Special Bench 
of this Court in Premi Khem Raj Sharma 
v. Chief Secretary, AIR 1951 Raj 113. In 
that case the Special Bench held that the 
order issued by the State Government 
was defective inasmuch as it did not con- 
tain reasons for proscribing the book in 
question under S. 99A of the old Code 
and did not specify the grounds for the 
opinion of the Government, as required 
by S. 99A of the old Code, yet the High 
Court could set aside the order of pro- 
scription or forfeiture only if it was 
satisfied that the newspaper, book or 
other document, in respect of which an 
application under S. 99A was made, did 
not contain any seditious matter or other 
matter of such a nature as was referred 
te-in..sub-sec. (1) of S..99A of the eld 
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said case (AIR 1951 Raj 113) that this 
court could not set aside the order of 
‘forfeiture of the book on account of the 


absence of the grounds for the opinion of - 


the State Government in the impugned 
order and followed the decision of the 
Allahabad High Court in Baijnath Kedia 
v. Emperor, AIR 1925 All 195 (FB). 


10. However, this question now stands 
concluded by the decision of their Lord- 
Ships of the Supreme Court in Harnam 
Das v, State of U. P., AIR 1961 Sc 1662, 
wherein their Lordships held that they 
were unable to accept the construction 
placed upon S. 99D of the old Code by 
the Allahabad High Court in Baijnath’s 
case or by this Court in Premi Khem 
Raj’s case. The following observations 
made by their Lordships of the Supreme 
Court in Harnam Das’s case may be per- 
tinently referred to in this context:— 


: “The High Court (in Baijnath’s case) 
was of the view that its duty under. Sec- 
tion &9-D was only to see ‘whether in 
fact the document comes within the mis- 
. chief of the offence charged’, It thought 
that a document would be within the 
mischief of the offence charged if, in its 
own opinion it contained matters the 
publication of which would be punishable 
under either S. 124-A, or S. 153-A or 
S. 295-A of the Penal Code as mentioned 
in the order of forfeiture, irrespective of 
the Government’s opinion on the matter 
otherwise, it seems to us, the High Court 
could not uphold the order for the reason 
that in its view the books offended the 
Sikhs and the Sikh religion in spite of 
the fact that there is nothing to show 
that the Government thought that the 
books: had that effect. The same view 
appears to have been taken in certain 
other cases namely, Premi Khem Raj v. 
Chief Secretary, AIR 1951 Raj 113 (FB); 
N. Veerabrahmam v. State of Andhra 
Pradesh AIR 1959 Andh Pra 572 (SB) 
and Khalil Ahamed v. State of U. P., 
AIR 1960 All 715 (SB). Apparently it was 
thought in these cases that the words “if 
it is not satisfied that......... the, book...... 
wee contained seditious or other matter 
Ca such a nature as is referred to in sub- 


sec. (1) of S. 99A” in Section $9-D meant, | 


not so satisfied for any reason whatso- 
ever, irrespective of the reasons on which 
‘the Government formed iis opinion 
about it. We. are unable to accept this 
‘construction of S. 99-D.” 

: (Emphasis added) 
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Lordships. of the Supreme 
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41, Thus, in Harnamdas’s case, their 
> Court held — 
that S. 99-D of the old Code did not re- 
strict the duty of the High Court, while 
deciding an application moved under 
that section to see only whether in fact 
the newspaper, book or document came 
within the mischief of the offence. charg- 
ed, but the High Court was also com- 
petent to'see as to whether for. the 
grounds on which the order of forfeiture 
was passed i.e. the reasons stated by the 


Government, it could be held 
that the publication of such 
newspaper, book or document constitut- 


ed an offence punishable under one or 
more of Ss. 124-A, 153-A and 295-A of 
the LP.C. specified by it. 

12. If the petitioner alleges that the 
order passed by the State Government 
was improper, then it will have to be 
seen and decided by the High Court as 
to whether the order was proper or im- 
proper, which would naturally depend 
not only on the merits of the grounds on 
which it is based, but also if the grounds 
on which it is said to have been made do 
not support it. Therefore, if the grounds 
stated by the State Government in the 
order, on which its opinion was based, 
do not support the order, then also such 
an order would be bad in law and would 
be liable to be set aside by this Court. 

13. In this view of the matter, the 
High Court is not called upon to consider’ 
whether in fact the book or document 
comes within the mischief of the offences 
mentioned in S. 96 (1) of the Code unless 
the grounds on which the satisfaction of 
the Government is based are specified in 
the notification. However, on an applica- 
tion made under S. 96 of the Code, this 
Court is required to decide as to whe- 
ther the grounds stated by the State Gov- 
ernment for its opinion that the news- 
paper, book or document contained’ sedi- 
tious or other matter of ‘such a nature as 
has been referred to in S. 95, Cr. P. C 
are well founded or not. An order can 
be passed under S. 95 of the Code only 
when certain pre-requisites are satisfied 
and the Government has formed a defi- 
nite opinion on the basis thereof. Sec- 
tion 95 (1) of the Code further requires 
the Government to state the grounds for 
its opinion in the notification issued under 
that section.. The. reason why the Gov- 
ernment is required to state the grounds 
for its opinion in the notification is not 
far to seek. because when an application 
is moved under S. 96 of the Code, the 


grounds. so given. by the State Govern-. 
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ment for its opinion will have to be scru- 
tinised by this Court to arrive at the con- 
clusion as to whether they are relevant 
and valid so as to justify the issuance of 
the order of forfeiture. If the High Court 
is not satisfied with the propriety of the 
grounds given by the State Government 


for basing its opinion, then it would set- 


aside the order of forfeiture. Thus, giv- 
ing of reasons or grounds for the opin- 
ion of the Government is necessary to 
enable the High Court to decide the ap- 
plication made to it under S. 96 of the 
Code. The order passed under S. 95 of 
the Code must be passed by the Govern- 
ment and the grounds for the opinion of 
the Government on which such order is 
based should constitute an essential part 
thereof and such grounds or reasons for 
passing the order under S. 95 of the 
Code must be given by the Government 
itself. It is not for the High Court to 
substitute its own grounds for holding 
that the newspaper, book or document in 
question infringes any of the provisions 
of the Indian Penal Code specified in 
Section 95 (1) of the Cr. P. C. If the 
State Government has given some grounds 
for its opinion on the basis of which the 
order of forfeiture is said to have been 
passed and this Court on a consideration 
thereof, on an application made to it 
under S. 96 of the Code is not satisfied 
with the validity of the grounds, stated 
by the Government in the © notification, 
then it would not be open to the High 
Court to uphold the order of forfeiture 
on the basis of other grounds which may 
appear to this Court to be proper. In 
such an event, if the High Court upholds 
the order passed by the Government, 
then in substance it would be an order 
of forfeiture made by this Court and not 
by the Government, since the State Gov- 
ernment, while stating the grounds for 
its opinion in the notification, did not say 
what the High Court might have thought 
proper and what the State Government 
has stated in the notification as the 
grounds on which its opinion was based 
does find favour with the High Court. 


14. We, therefore, hold that this Court 
is competent to set aside the order of 
forfeiture passed by the State Govern- 
ment under S. 95 Cr. P. C. while decid- 
ing an application made to it under Sec- 
tion 96 of the Code, if it is satisfied that 
the grounds on which the State Govern- 
ment has formed its opinion in fact did 
not justify such opinion that the publica- 
tion of the newspaper, book or document 
was punishable under any one of the 
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sections of the I.P.C. referred to in Sec- 
tion 95 (1) of the Code. Consequently, 
it is not the duty of this Court to find out 
for itself, whether the newspaper, book 
or document contains such matter whic 
is punishable under any of the sections 
mentioned in S. 95 (1) of the Code, and 
if the State Government altogether omits 
to state the grounds for its opinion the 
same reasoning would apply and it is not 
for this court to supply the grounds or 
to find out itself whether the newspaper, 
book or document contains any matter 
the publication of which is punishable 
under S. 124-A, Ss. 153-A, 153-B, 292 or 
295-A of the LP.C. 

15. In Harnamdas’s case. (AIR 1961 SC 
1662), their Lordships of the Supreme 
Court while dealing with the question of 
failure of the State Government to state 
the grounds of its opinion laid down the 
law on the subject as under:— 

“What then is to happen when the Gov- 
ernment did not state the grounds of its 
opinion? In such a case if the High Court 
upheld the order, it may be that it would 
have done so for reasons which the Gov- 
ernment did not have in .contemplation 
at all. If the High Court did that, it 
would really have made an order of for- 
feiture itself and not upheld such an 
order made by the Government. This, as 
already stated, the High Court has no 
power to do under S. 99-D, It seems clear 
to us, therefore, that in such a case the 
High Court must set aside the order 
under S. 99-D, for it cannot then be satis- 
fied that the grounds given by the Gov- 
ernment justified the order. You cannot 
be satisfied about a thing which you do 
not know. This is the view that was taken 
in Arun Ranjan Ghose v. State of West 
Bengal, (1955) 59 Cal WN 495 and we are 
in complete agreement with it.” ; 
In Lalai Singh Yadav v. State of U. P., 
1971 Cri LJ 1519 a Special Bench of the 
Allahabad High Court observed, follow- 
ing the decision of their Lordships of the 
Supreme Court in Harnam Dass case 
that the order of forfeiture must contain 
two things, namely: 

“(i) That the Government had formed 
the opinion that the ‘concerning docu- 
ment contains any matter the publication 
of which is punishable under S. 124-A or 
S. 153-A or S. 295-A of the Penal Code. 

(ii) That the Government must state 
in the order the grounds which had led 
to the formation of the opinion.” 

And if either of the aforesaid two con- 
ditions is not complied with, the High 
Court must set aside the order of for- 
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feiture. It was observed in that case that 
fhe State Government was required to 
state the grounds for its opinion on 
_ Which the order was ‘based and it must 

mention the particulars, facts, reasons 
and circumstances upon which the State 
Government came to form the opinion 
relating to the forfeiture of the book or 
document. The decision of the Allahabad 
High Court in the above mentioned case 
was affirmed by their Lordships of the 
Supreme Court in State of U. P. v. Lalai 
Singh Yadav, AIR 1977 SC 202, wherein 
Krishna Iyer, J. speaking for the court 
observed as under:— 


“A drastic restriction on the right of 
a citizen when imposed by statute, calls 
for a strict construction, especially when 
quasi penal consequences also ensue. The 
imperial authors of the Criminal Proce- 
dure Code have drawn up S. 99-A with 
concern for the subject and cautionary 
mandates to Government. The power can 
be exercised only in the manner and ac- 
cording to the procedure laid down by 
the law. Explicitly the section compels 
the Government to look at the matter 
which calls for action to consider it as to 
the clear and present danger it consti- 
tutes in the shape of promoting feelings 
of enmity and hatred between different 
segments of citizens or as to its strong 
tendency or intendment to outrage the 
religious feelings of such segments (there 
are other proclivities also stated in the 
section with which we are not concerned 
for the present .purpose) and quite im- 
portantly, to state the grounds of its 
opinion. We are concerned with the last 
ingredient, When the section says that 
you must state the grounds, it is no an- 
swer to say that they need not be stated 
because they are implied. You do not 
state a thing when you are expressively 
silent about it. To state is “to declare or 
to set forth, especially in a precise, for- 
mal or authoritative manner, to say 
(something), especially in an emphatic 
way; to assert” (Random House Dic- 
tionary). The conclusion is inescapable 
that a formal authoritative setting forth 
of the grounds is statutorily mandatory. 
If you laze and omit, the law visits the 
order with voidness and this the State 
Government must realize especially be- 
cause forfeiture of a book for a penal 
offence is a serious matter, not a routine 
act to be executed with unconcern or 
indifference,” {emphasis added} 
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In Chinna Annamalai v. State of Tamil 
Nadu, AIR 1971 Mad 448 (FB), the Mad- 
ras High Court expressed similar view 
and observed as under:— 

“The existence of a matter may be the 

subject-matter for the formation of cer- 
tain opinion, but the matter cannot be 
confused with the opinion itself or with 
the grounds which influenced that opin- 
ion. The Government after having set out 
the matter contained in the poster, and 
while stating its opinion about the mat- 
ter in the order, it should have also stat- 
ed as to how, why and in what manner 
and between which groups the feelings 
of enmity or hatred the printing and pub- 
lication of the said poster had promoted 
or attempted to promote. No such 
grounds are stated in the order. We are, 
therefore, of the view that the impugn- 
ed order does not state the grounds for 
the opinion it has formed, it has to be 
quashed on this ground alone.” 
Chief Commr., 
Delhi, AIR 1968 Delhi 13 (SB), a similar 
situation arose and it was argued before 
the Delhi High Court that the notifica- 
tion forfeiting the book did not give any 
grounds on account of which the Chief 
Commissioner formed the opinion that 
the book was deliberately and malicious- 
ly intended to outrage the religious feel- 
ings of any class by insulting the religion 
or the religious beliefs of that elass: it 
was held by Delhi High Court that while 
issuing a notification under S. 99-A of 
the old Code, the Government have to 
state the grounds of its opinion and if 
the notification issued by the Chief Com- 
missioner did not state the grounds for 
its opinion, the High Court would not 
itself go into the matter and find out, 
by referring to the different passages in 
the book, as to whether they contravene 
S. 153-A of the LP.C. 

16. In the aforesaid cases, it was 
held by their Lordships that the High 
Court while deciding an application made 
to it under S. 99-C of the old Code could 
not make a roving enquiry beyond the 
grounds set forth in the impugned order 
and if the grounds are altogether miss- 
ing in the notification then there would 
be nothing which this Court would be 
required to examine. When an applica- 
tion is made to this Court under Sec. 96, 
Cr. P. C. then it is called upon to enquire 
into the validity of the grounds given 
by the Government for basing its opin- 
ion that the newspaper, book or docu- 
ment contains any matter the publica- 
tion of which is punishable under any 


~ 
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of the Code and if no grounds or reasons 
are given .by the State Government, 
while passing the order of forfeiture of 
the newspaper, book or document under 
8. 95 (1) of the Code, then the High Court 


is not at all called upon to consider upon - 


merits as to whether the book or docu- 
mient contains any matter punishable 
under one or more sections of the Indian 
Penal Code which have been mentioned 
in S. 95 (1) of the Code and to advance 
its own reasons or grounds for its opin- 
fon in that matter. But the High Court 
in such a case, where no grounds are 
given by the State Government in the 
impugned notification for basing its opin- 
ion under S. 95 (1) of the Code would 
have to declare the order as void, as it 
fails to fulfil the mandatory requirements 
of S. 95 (1) of the Code, one of which is 
that the Government must state the 
grounds for its opinion. It may not be 
necessary for the State Government to 
mention the grounds at great length but 
it may state them concisely and precisely 
and as observed by their Lordships of 
the Supreme Court in Lalai Singh’s case 
(AIR 1977 SC 202) even in some case a 
laconic statement may be enough. How- 
ever, total absence of grounds for the 
opinion of the Government in the order 
of forfeiture would render such an order 
invalid and void. 

17. When it has been specifically made 


obligatory by the Legislature that the. 


Government should mention the grounds 
or reasons which led it to form the opin- 
ion expressed by it in ` the notification, 
relating to the forfeiture of the news- 
paper, book or document, the reason 
for such obligation is apparent as the 
grounds given in the ‘order may be sub- 
jected to judicial scrutiny by the court, 
on an application made to it under S. 96 
of the Code. In the case before us, the 
State Government has merely given its 
opinion but it has totally failed to state 
the grounds for its opinion. It was the 
duty of the State Government to indicate 
as to which of the words, phrases, para- 
graphs or pages in the booklet contain 


any matter, the publication of which was: 


an offence specified in sub-sec. (1) of Sec- 
tion 95 of the Code. As we have already 
observed above, the impugned order pur- 
_ ports merely to reproduce mechanically 
© the phraseology occurring in sub-sec. ‘{1) 
of S. 99-A. of the old Code, which stood 
- repealed much before the impugned order 
was passed and even thé reproduction of 
the words of S.-99-A of the -old Code. - is 
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not without a fault. It is pertinent to ob- 
Serve that the impugned notification ‘does 
not contain any schedule or appendix nor 
it incorporates in itself any indication as 
to which portion of the booklet contains 
any offensive matter and how and why 
the same, in the opinion of the State 
Government is of such a nature that the 
publication thereof would constitute -an 
offence specified in Section 95 (1) of the 
Code. - 

18. In the aforesaid circumstances, 
how can we import into the impugned 
notification grounds which are non-exist- 
ent? Moreover, if we were to supply any 
grounds or reasons now for holding that 
the booklet contains any seditious matter 
or other matter the publication of which 
is punishable under any one of the sec- 
tions enumerated in S. 95 (1) of the Code, 
then such grounds or reasons shall be 
the grounds and reasons for our opinion, 
and not the grounds or reasons for which 
the State Government held its opinion. 
How can we. visualise the grounds which 
led the State Government to form its 
opinion when the State Government has 
hot at all disclosed as to what were the 
grounds in its mind while it came to form 
the opinion that the booklet contains 
seditious or other matter which may be 
punishable under S. 153-A of the I.P.C.? 

19. In Gopal Vinayak Godse v. Union 
of India, AIR 1971 Bom 56 (SB) Chandra- 
chud, J. (as-he then was, now Chief Jus- 
tice of India), while upholding the vali- 
dity of the provisions of Ss. 99-A and 
99-B of the old Code held that they im- 
posed reasonable restrictions in respect 
of fundamental rights enshrined in Arti- 
cle 19 (1) (a), (f) and (g) of the Consti- 
tution and observed that adequate safe- 
guards, including the right of -judicial re- 
view, have been provided by the legisla- 
ture to prevent the executive: authority 
from exercising- its discretionary power 
arbitrarily. It was also observed in the 
aforesaid case that the High Court can 
make an enquiry whether a charge in a 
criminal court can be sustained on the 
data disclosed in the order of forfeiture. 
In the case before the Bombay Hizh 
Court, the notification issued under Sec- 
tion 99-A of the old Code contained'«a.- 
schedule in which references were made 
to the objectionable passages of the book, 
and on that- account their Lordships were 
able to consider as to whether :: the im- 
pugned order was justified om merits, by 
‘offending pas- 
Sages read in the context. of the book as 
a whole -fell within-the mischief of. Sec 
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. tion: 153-A -of ‘the :LP.C.' But in the case 
before-us there is.no “material or data 
‘mentioned in the impugned notification 


or even annexed thereto specifying the 


reasons -or grounds on which the said 
order of forfeiture passed by the State 
Government is based so as to disclose 
how the mind of the State Government 
worked and reacted. -In- these circum- 
stances, we are of the view that the man- 
datory requirement of S. 95 (1) of the 
Code has not been fulfilled and in the 
absence thereof, this Court is unable to 
scrutinize as to. whether the opinion of 
the State Government contained in the 
impugned order was based upon valid 
reasons or grounds. 

20. The contention of the petitioner 
that the impugned order has been passed 
by the State Government without appli- 
eation of its mind appears to us to be 
justified, in the circumstances of this case, 
as the mere reproduction of the language 
of S. 99-A (1) of the old Code and that 
too.in a faulty manner, as pointed out 
above, without disclosing the reasons 
which led the State Government to’ form 
the opinion expressed by it in the im- 
pugned notification renders the said noti- 
fication invalid and void. 

21. The grounds of opinion are a vital 
and essential part of the notification be- 
cause it is those grounds which would 
reveal the justification for the issuance 
of the notification. The requirement of 
stating the grounds for the opinion of 


the State Government, being ` an 
imperative and integral part of 
the - section, it would follow 


that a notification in order to be legal 
and effective must comply with and ful- 
fil that requirement. As a matter of fact, 
such a compliance is a sine qua non for 
the. validity of the notification, and a 
notification which does not incorporate 
the grounds for the opinion would. be 
not in eonformity with law. The law in 
this respect is mandatory and has to ‘be 
substantially complied with and it is not 
enough to merely reproduce the langu- 
age of Ss. 124-A, 153-A, 153-B, 292 or 
295-A, LP.C: without specifying as to 
how. or in what manner there has been 
a contravention of the provisions of those 
sections or any one of them. - 

22. In the result, we allow the appli- 
eation: and set aside the order passed by 
the State Government on July 26, 1975, 
forfeiting the booklet “Kranti Kiyon Aur 
Kaise” ‘and every copy thereof, or any 
other. document containing copy, repro- 


` duction or extract thereof. The: petitioner 
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‘shall be ‘entitled to Rs. 300 by way of 
‘costs: from the State.. 


Application allowed, 
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(JAIPUR BENCH) 
N. M. KASLIWAL, J. 

Smt. Parwati Devi, Appellant v, 
bindra Singh, Respondent. . 

Civil Misc.. Appeal No. 163 of 1979, Dj- 
5-1-1980.F . 

Hindu Marriage Act (25 of 1955), S. 9 
— Civil P. C. (5 of 1908), O. 39, R. 1 — 
Suit by husband under S. 9 for restitu- 
tion of conjugal rights — Application by 
husband to restrain wife from remarry- 
ing — Court cannot issue temporary: in- 
junction to restrain wife from remarry- 


Har- 


ing. ; 
Where the husband filed a suit for re- 
stitution of conjugal rights, during the 
pendency of the suit, on the application 
by husband, the Court could not pass 
any interim injunction restraining the 
wife from marrying with another person 
as there is no such provision in the Act. 
(Para 7) 
There is no provision in the Act for 
granting an injunction against the other 
party restraining him or her from con- 
tracting a marriage with another person. 
As there is no provision in the Act for 
filing a suit for permanent injunction re- 
straining the other spouse from marry- 
ing with another person, it is not per- 
missible for any court to grant any tem- 
porary injunction also in a suit’ under 
the Act. AIR 1967 Pat 220; AIR 1958 Mad 
287; AIR 1974 Delhi 207; AIR 1974 Pat 


335, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 Delhi 207 . 6 
AIR 1975 Pat 335 3, 5 
AIR 1967 Orissa 19 5 
AIR 1967 Pat 220 °3, 6 
AIR 1967 Punj 148 5 
AIR 1965 All 280 5 
AIR 1962 Cal 88.. 5 
AIR 1961 Andh Pra 359 5 
AIR 1958 Mad 287 -6 


A. K. Gupta, for Appellant, 

. JUDGMENT:— This civil miscellaneous 
appeal is directed against an. order of the 
Additional ` District . Judge, Bharatpur, 
dated 6th August, 1979, whereby the ap- 
pellant Smt. Parwati Devi had been rẹ- 


‘strained through an interim injunction 


®Against order of M. A. A. Khan, Addl. 
Dist. Judge, Bharatpur, D/- 6-8-1979.. 


1 
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from contracting a marriage with any 
other person during the pendency of the 
proceedings under S. 9 of the Hindu Mar- 
riage Act, 1955, for restitution of con- 
jugal rights, 

2. The respondent Harbindra Singh 
filed a petition under S. 9 of the Hindu 
Marriage Act, 1955 (hereinafter referred 
to as ‘the Act’) for restitution of conjugal 
rights against the appellant Smt. Par- 
wati Devi. According to the husband 
Harbindra Singh, the marriage was 
solemnised between the parties on 29th 
July, 1978.at Bharatpur and the same 
was registered on 24th August, 1978, by 
the Registrar of Marriages. Smt. Parwati 
Devi wife of the respondent refused to 
perform marital obligations without any 
reason under the influence of her parents 
and as such a petition was filed under 
Section 9 of the Act for restitution of 
conjugal rights, Smt. Parwati, appellant, 
contested the above petition inter alia on 
the ground that no marriage was solem- 
nised between the parties and she was 
not the wife of the petitioner Har- 
bindra Singh. During the pendency of 
the above petition Harbindra Singh filed 
an application under O. 39, Rr. 1 and 2 
read with S. 151, C.P.C. that Smt. Par- 
wati should be restrained by an injunc- 
tion not to marry another person during 
the pendency of the petition under S. 9 
of the Act. -This application was also con- 
tested by the appellant. The learned Ad- 
ditional District Judge after hearing the 
parties arrived at the conclusion that 
there was a prima facie case in favour 
of the petitioner Harbindra Singh, He 
also came to the conclusion that a re- 
marriage by one of them would cause 
an injury which cannot be measured in 
terms of money, The point of balance of 
convenience was also decided in favour 
of the petitioner, Aggrieved against the 
aforesaid order Smt. Parwati has coma 
in appeal to this Court. 

3. Mr. Gupta, learned counsel appear- 
ing on behalf of the appellant, has con- 
tended that there is no provision in the 
Hindu Marriage Act under which a hus- 
band apprehending that his wifeis going 
to perform a second marriage can apply 
and obtain an injunction restraining the 
wife from doing so, The only reliefs 
available in the Act are restitution of 
conjugal rights, a decree of divorce and 
a decree of nullity but there is no pro- 
vision in the Act under which an injunc- 
tion could be sought against the other 
party for restraining her from marrying 
with other person. It is submitted that 
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when no such relief could be sought 
under any provision of the Act, in that 
case the Court has no power to grant any 
interim injunction also in this regard, 
Reliance in support of the above conten- 
tion. is placed on Umashankar Prasad 
Singh v, Smt. Radha Devi, AIR 1967 Pat 
220 and Trilokchand Modi v. Om Prakash 
Jaiswal, AIR 1974 Pat 335. 

4, The Hindu Marriage Act is a spe- 
cial Act and if a petition is filed under 
the provisions of this Act, then only 
such reliefs could be given as are con- 
templated in the above Act. I find force 
in the contention of Mr. Gupta that there 
is no provision in the Act for granting 
an injunction against the other party re- 
straining him or her from contracting a 
marriage with another person. We are 
at present concerned with a petition fil- 
ed by Harbindra Singh under S. 9 of the 
Act for restitution of conjugal rights 
which has to be governed with the pro- 
visions of the Act. Under S. 9 of the 
Act a petition can be filed for restitution 
of conjugal rights. Under S, 10 there is 
a provision for judicial separation. S. 11 
lays down for declaring a marriage to be 
null and void and S. 12 deals with pass- 
ing a decree of nullity if the marriage 
was voidable. S. 13 lays down provisions 
for the grant of a decree of divorce, 
S. 17 of the Act lays down punishment 
of bigamy according to which any marri- 
age between two Hindus solemnised after 
the commencement of the Act, is void if 
at the date of such marriage either party 
had a husband or wife living and in that 
ease the provisions of Ss. 494 and 495 of 
the I.P.C, shall be applied. Thus, though 
S. 17 makes such act punishable under 
Ss. 494 and 495 of the LP.C. but it does 
hot contemplate any remedy of injunc- 
tion under this section under the provi- 
sions of the Act, There is only one pro- 
vision under sub-sec, (5) of S, 6 of the 
Act which contemplates that nothing in 
this Act shall affect the jurisdiction of a 
court to prohibit by injunction an in- 
tended marriage, if in the interest of the 
bride for whose marriage consent is re- 


quired, and the Court thinks it necessary 


to do so. The provisions of Section 6 
only apply in case of a bride in whose- 
case the consent of guardian in marriage 
is necessary under the Act, Admittedly 
the case before me is not governed by 
the provisions of S. 6 of the Act. 

5. The learned Additional District 
Judge placed reliance on K. Varalakshmi 
v. K. Veeraddi, AIR 1961 Andh Pra 359, 
Sm, Anita Karmokar v. Birendra Chan- 
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dra Karmokar, AIR 1962 Cal 88, Kusum 
Lata v. Kampta Prasad, AIR 1965 All 
280, P. C. Jairath v. Mrs. Amrit Jairath, 
AIR 1967 Punj 148 and Ganga Devi v. 
Krushna Prasad Sharma, AIR 1967 Orissa 
19. But all these cases only lay down 
that the provisions of Civil P. C. are 
applicable in dealing with any petition 
under the Act by virtue of provisions of 
S. 21 of the Act. So far as the above 
proposition is concerned there cannot be 
any controversy but the question for con- 
sideration is that if no relief of perma- 
nent injunction can be sought for under 
any provisions of the Act, in that case 
the Court while dealing with a petition 
under the Act can also not grant a prayer 
for interim injunction. I do not mean to 
say that a person has no remedy of filing 
a suit for permanent injunction restrain- 
ing the other spouse from marrying with 
another person on the ground that they 
are already married, but such suit will 
not come within the purview of any pro- 
visions of the Hindu Marriage Act. As 
already observed above, Hindu Marriage 
Act is a special Act and it provides for 
certain special kinds of remedies by fil- 
ing petitions under different sections of 
the Act. Thus, if there is no provision in 
the Act for filing a suit for permanent 
injunction restraining the other spouse 
from marrying with another person, then 
in my view it is not permissible for any 
court to grant any temporary injunction 
falso in a suit under the Act. I find sup- 
port in my above view from the follow- 
ing observations of the Patna High Court 
in Trilokchand Modi v. Om Prakash Jais- 
wal, AIR 1974 Pat 335: 

“Keeping in view the aforesaid, the 
question arises whether there is any pro- 
vision in the Act which would enable the 
plaintiff to get the relief of permanent 
injunction in the present suit, From what 
I have said earlier it is clear that an ap- 
plication for an order of permanent in- 
junction is not envisaged by the Act 
aforesaid. The only provision which 
enables the District Court to issue an 
order of injunction is contained in sub- 
sec. (5) of S. 6 which is as follows: 

“Nothing in this Act shall affect the 
jurisdiction of a court to prohibit by in- 
junction an intended marriage, if in the 
interests of the bride for whose marriage 
consent is required, the court thinks it 
necessary to do so.” 

A reference may be made to Section 5 of 
the Act for the purpose of showing that 
a marriage may be solemnised between 
any two Hindus, if the conditions men- 
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tioned therein are fulfilled. One of the 
conditions, which is cl. (vi) of the afore- 
said section, is that “where the bride has 
not completed the age of eighteen years, 
the consent of her guardian in marriage, 
if any, has been obtained for the marri- 
age”. Under S. 6, sub-sec. (1) provides 
the list of persons entitled to give such 
consent as guardian. Sub-sec. (2), pro- 
vides that such a guardian himself must 
have completed the age of 21 years, 
sub-sec, (3) provides that if the guardian 
entitled to give consent refuses or is, 
for any cause unable to or unfit to act 
as such, the person next in order shall 
be entitled to be the guardian. Sub-sec- 
tion (4) provides that in the absence of 
any such person as is referred to in 
sub-sec. (I) the consent of a guardian 
shall not be necessary for a marriage 
under this Act. Then comes sub-sec. (6) 
which has been quoted above. It will 
thus appear that apart from the cases of 
applications for different purposes men- 
tioned earlier, there may be a petition 
asking the court to grant an injunction 
against the intended marriage of a girl 
who has not completed the age of 18 
years and if in her interest the court 
thinks it necessary, it may do so. This is 
thus one more relief in addition to those 
mentioned in Ss. 9, 10, 11, 12 and 13. The 
result is that there is no provision in the 
Act which enables a person to file a pe- 
tition for permanent injunction against 
the intended marriage to a second per- 
son of the wife of one person if she is 
above the age of 18 years. The conclu- 
sion is thus inescapable that a District 
Court has no jurisdiction to grant a per- 
manent injunction restraining such a 
marriage.” 

6. The above view finds support from 
a Bench decision of the Patna High Court 
in Umashankar Prasad Singh v. Smt. 
Radha Devi, AIR 1967 Pat 220. The Mad- 
ras High Court in K. P. M. Aboobucker 
v. K. Kunhamoo, AIR 1958 Mad 287, 
also held that an interim relief granted 
during the pendency of a suit should not 
be of greater scope than what could be 
granted in the suit itself. Following the 
above decision of the Madras High Court, 
Delhi High Court also in Raman Hosiery 
Factory, Delhi v. J. K. Synthetics Ltd., 
AIR 1974 Delhi 207; observed as under: 

“It is settled law that no interim in- 
junction would be issued if the final re- 
lief cannot be granted. As was held in 
K. P. M. Aboobucker v. K. Kunhamoo, 
AIR 1958 Mad 287: “An interim relief is 
granted to a person on the footing that 
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that person is prima facie entitled: to: 


the right on which is based the claim for 
the main relief as well as the interim 
relief. That relief is granted as an inte- 


rim measure till the disposal of the suit- 


in which is to be investigated’ the vali- 
dity of the claim or right that has been 
put forward. If no such claim has been 
put forward in the suit, it means that 
there can be no occasion for investigation 
of such a claim in the suit, there can be 
no justification for the grant of an inte- 
rim relief which will just lapse on the 
termination of the suit, but which will 
leave the parties in the same position in 
which they were before the institution 
of the suit in the course of which the 
interim relief was sought and obtained, 
That is not the scope of O. 39, R. 1.” 

7. Thus, I am clearly of the view that 
no interim injunction restraining the ap- 
pellant from contracting marriage with 
any other person could be passed by the 
learned lower Court in a petition under 
S. 9 of the Act. I may, however, observ- 
ed that it would be for the appellant to 
consider whether it would be advisable 
for her to contract marriage with an~ 
other person when a petition under Sec- 
tion 9 is already pending for disposal. In 
case it is held that the appellant was a 
legally married wife of the respondent 
Harbindra Singh and if she still per- 
forms a second marriage with another 
person then she would be certainly guilty 
of the offence of bigamy under the 
Indian Penal Code, 


8. In the result this appeal succeeds, 
the order of the learned Additional Dis- 
trict Judge, Bharatpur, dated 6th August 
1979, is set aside and the application of 
the petitioner Harbindra Singh filed 
under O. 39, Rr. 1 and 2 read with Sec- 
tion 151, C.P.C. is dismissed. There would 
be no order as to costs as the respondent 
has not appeared in this Court. , 

Appeal allowed. 
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Union of India and others, Appellants v, 
Wazir Singh, Respondent. 

Special Appeal No, 23 of 1968, D/- 
25-2-1980.* 


* Against ' Judgment of single Judge of 





this. Court reported in AIR 1968 Raj, 


924, 
Gx/GX/€921/80/IDD 


Union of India. v Wazir Singh 


A:T Re- 


` Rajasthan High Court Rules’ (1952), 
R. 97:-— Application for leave to appeal 
-~ Ought to be made before or at the 
time of delivery of judgment — Expres- 
sion “No such application”: — Interpreta- 
tion: of — Word ‘such’ qualifies applica- 
tion for leave and not oral application. 
(Interpretation of Statutes and Words 
and Phrases — The word “such”), 
Generally, the word ‘such’ refers only 
to previously indicated, characterized or 
specified. “Such” is an adjective mean- 
ing the one previously indicated or re~ 
fers only to something which has been 
said before. In.R. 97 of the High Court 
Rules the application previously indicated 
is “application for such declaration” and 
it is further. provided that such an appli- 
cation may be made orally before or at 
the time when the judgment is delivered, 
Thus, there is nothing in the rule which 
provides for making such an application 
at a later stage. It appears that con- 
textually the words “no such  applica~ 
tion” refer to “application for such de~ 
claration” and not to “may be made 
orally”. Therefore leave cannot be’ 
granted on an application filed after 14 
days, after the judgment was delivered, . 
AIR 1928 Bom 371 and AIR 1926 Rang. 1 
(FB), Dist, AIR 1962 Madh Pra 93 (FB),. 


Ref. (Para 7) 
Cases. Referred: Chronological Paras- 
ATR 1962 Madh Pra 93 (FB) 7 
AIR 1928 Bom 371 $ 
AIR 1926 Rang 1 (FB) 6 


R. N, Munshi, for Appellants; M., C, 
Bhandari, for Respondent. 

LODHA, C. J.:— This is a special ap~ 
peal, by certificate, under Section 18 of 
the Rajasthan High Court Ordinance, 
from the judgment and decree. dated - 
October 5, 1967, by a learned single 
Judge in S. B. Civil Regular Second 
Appeal No, 108 of 1962; (Reported in 
AIR 1968 Raj 224) whereby the learned 
Judge allowed the appeal filed by plain- 
tiff Wazir Singh and decreed the plain- 
tiffs suit for Rs. 2,164/-, with . interest 
pendente lite and future interest at the 
tate of 6 per cent per annum. 

2. Two preliminary objections have 
been raised on behalf of the plaintiff~ 
respondent to the maintainability of the- 
appeal, and since it is not necessary to 
narrate the facts giving rise to the ap- 
peal for the disposal of the preliminary 
objections, we proceed straight to state 
the'-preliminary objections, i 

3. The first preliminary objection; 
raised by the learned counsel for thè- 
respondent, is'that the certificate granted 
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.by the: learned single Judge. was in- 
competent inasmuch as leave has been 
granted after the time prescribed for 
the same had expired. It is submitted 
that the judgment under appeal was 
pronounced on October 5, 1967, No ap- 
plication, oral or written was made by 
the appellant to the learned single Judge 


for declaring the case a fit one for ap . 


peal, before or at the time when the 
judgment was delivered. Consequently, 
it is urged that any subsequent applica- 
tion for grant of such declaration was 
barred by time. 

4, For a correct appraisal of this con- 
tention raised on behalf of the respon- 
dent, it would be proper to read here 
the relevant Rule, i, e., Rule 97 of the 
Rules of this Court. 

“97. Where a Special Appeal from 
the judgment of one Judge does not lie 
unless such Judge has declared that the 
case is a fit one for appeal, an applica- 
tion for such declaration may be made 
orally before or at the time when the 
judgment is delivered. No such applica- 
tion shall be entertained later. The 
Court shall thereupon record an order 
granting or refusing to grant such de- 
claration”, 

5. A bare reading of this Rule would 
show that it is incumbent on the part of 
the party, who seeks leave for appeal, 
to make an application for grant of 
leave, before or at the time the judg- 
meht is delivered even though such an 
application may oral. The rule also 
provides that no such application shall 
be entertained later. 

6. Shri Raj Narain Munshi, learned 
counsel for the appellants, has urged 
that: the words “no such application” oc- 
curring in the rule refer to an oral aps» 
plication and not to a written application. 
It is submitted that for certain valid re- 
asons if it is not possible for an aggrieved 
party to make an oral application before 
or at the time when the judgment is 
delivered, a written application can be 
made later on and it would be 
within the discretion of the Judge to 
condone the delay. It is urged that there 
is no absolute bar against entertaining 
an. application after the judgment is 
delivered but within the period of limi- 
tation prescribed for special appeal. In 
this connection, he has placed reliance 
on .Badruddin Abdul Rahim v. Sitaram 
Vinayak Apte, AIR 1928 Bom 371 and 
Ma, Than v. Mg. Ba Gyaw, AIR 1926 
Rang 1 (FB), . Omthe other hand, it has 
been pressed by Mr., Bhandari learned 
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counsel: for the: respondent, that the 


- words “no.such application” -refer to the 


words “application for such declaration” - 
occurring in the preceding sentence, and . 
therefore, argues Mr. Bhandari, that an 
application for grant of certificate at a 
subsequent stage after the judgment is 
delivered, is barred. 

7. The word “such” is defined in 
Words and Phrases permanent - Edition, 
(West Publishing Co, Volume 40A,) “as 
of the sort or decree previously indicated) 
or contextually implied”, Generally, the 
word ‘such’ refers only to previously in- 
dicated, characterized or specified. “Such” 
is an adjective meaning the one previ- 
ously indicated or refers only to some- 
thing which has been said before. ‘Such’ 
is defined by Webster as “having the par- 
ticular quality or character specified; 
certain; representing the object as al- 
ready particularized in terms which are 
not mentioned.” In the present case, the 
application previously indicated is “ap- 
plication for such declaration” and it is 
further provided that such an applica- 
tion may be made orally before or at 
the time when the judgment is delivered, 
Thus, there is nothing in the rule which 
provides for making such an application 
at a later stage. It appears to us that 
contextually the words “no such applica- 
tion” refer to “application for such de- 
claration” and not to “may be made 
orally”, The Rule enjoins upon a party, 
which wants a certificate to make an ap- 
plication for such declaration before or 
at the time when the judgment is deli-~ 
vered.We are, therefore of the opini- 
on that the application for certificate 
must be made orally or in writing be- 
fore or at the time when the judgment 
is delivered and in the present case it 
was undoubtedly delayed. The authori- 
ties relied upon by the learned counsel 
for the appellants, have no bearing on 
the point at issue. However, learned 
counsel for the respondent has brought 
to our notice a Bench decision of the 
Madhya Pradesh High Court in Ram- 
narayan v. State of Madhya Pradesh 
AIR 1962 Madh Pra 93 (FB) 
which, according to the learned counsel, 
can; be pressed into service in support 
of the contention raised on behalf of the 
appellants. In that case, the wordings 
of the relevant rule were these :— 

“An application for leave to appeal 
under clause 10 of the Letters Patent 
against an appellate judgment of a single 
Judge of the. High Court shall be made 


.in writing or orally to the Judge decid- | 
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ing the appeal immediately after the 
judgment is delivered, No other applica~ 
tion for leave to appeal shall be en- 
tertained.” 


The decision of the case turned upon the 
interpretation of the word “immediately’ 
and in the facts and circumstances of the 
ease, learned Judges came to the conclu- 
sion that it was open to the learned 
Judge granting leave to hold that, 
in the facts and circumstances of the 
case, there was no undue delay on 
the part of the party in making the 
application, which can be said to have 
been made immediately. 

8. However, another’ branch of the 
argument of Mr. Raj Narain Munshi is 
that there is nothing in the Rule which 
prevented the learned single Judge from 
condoning the delay caused in making 
the application. It is true that some- 
times a situation may arise when it may 
not be possible for the party to apply 
for certificate at the time the judgment 
is delivered. On certain occasions there 
may be a bona fide mistake on the part 
of the litigant and there may be alsa 
occasions when due to fault of the court 
the litigant may not be able to ask for 
leave at the time of pronouncing judg- 
ment. For example, the case may be 
listed for judgment without notice to 
the party at a time when the party or 
his counsel may not be available. In 
such a case, we are of opinion that 
the court has discretion to condone the 
delay even though the Rule provides 
that no such application shall be enter- 
tained later. Let us, therefore, see whe- 
ther a case for condonation of delay is 
made out in the present case. 

9. The order granting leave is silent. 
We have already reproduced it above 
and it is only one line order saying that 
leave to appeal is granted. However, in 
order to find out whether a case for con- 
donation of delay is made out, we have 
gone through the application submitted 
by the appellant before the learned 
single Judge. After narrating the facts 
of the case it has been stated in para 7 
of the application that when the judg- 
ment of the case was pronounced on Octo- 
ber 5, 1967, after hearing the reply of 
the appellant, the counsel for the respon- 
dent was not present and it was, in 
these circumstances, that necessary re- 
quest for granting leave for declaring 
this case to be fit one for appeal, could 
not be asked for. 

10. The arguments before the learned 
single Judge were completed on Octo- 
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ber 3, 1967 and the case was ordered 
to be listed on October 5, 1967, for 
pronouncing the judgment, However, it 
appears from the order-sheet dated 
October 5, 1967, that nobody appeared on 
behalf of the respondent and the judg- 
ment was delivered. It is not respondent’s 
case that he was unaware of the judgment 
being pronounced on Oct. 5, 1967. On Oct. 
19, 1967, the respondent made an applica- 
tion for grant of certificate. It was stat- 
ed in the application that the counsel 
for the respondent was not present when 
the judgment was pronounced. Why he 
could not be present, the application is 
conspicuously silent on the point. The 
application for grant of certificate was 
made after 14 days of the pronouncement 
of judgment, i. e., on October 19, 1967. 
No reasons whatsoever have been given 
as to why the application was not made 
at the time when the judgment was 
delivered as envisaged by the rule, ex- 
cept that the counsel for the respondent 
was not present. This, in our opinion, 
was hardly a ground for condonation of 
delay. Mr. Raj Narain urged that since 
the learned single Judge has granted the 
certificate, it must be presumed that he 
had, in his discretion, condoned the delay, 
It may be pointed out that the order of 
the learned Judge granting leave is a 
brief one and reads thus; 


“Heard learned counsel. Leave to ap- 
peal is prayed for and is granted”, 


11. In these circumstances, it would be 
open to this Court to see whether a case 
for condonation of delay had been 
made out. We are, however, of the opi- 
nion that a case for condonation of the 
delay has not been made out and, there- 
fore too, the appellant is not entitled to 
get the delay condoned and hence the 
certificate must be revoked. The deci- 
sion on this point is, by itself, sufficient 
for rejecting this special appeal, but 
since learned counsel for the parties 
have addressed us on the other preli- 
minary objection, we consider it proper 
to state the same and dispose it of. 


12. The other objection raised by Mr. 
Bhandari is that .this special appeal was 
not presented by a competent person. It 
is submitted that Mr, Raj Narain Munshi 
was appointed by the appellants to act 
and plead in the second appeal on their 
behalf and was thus authorised to pre- 
sent the special appeal but the special 
appeal was presented by Mr. M., L. Shri- 
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mal, who had no authority from the 
appellants to act on their behalf. 

13. So far as this factual position is 
concerned, it appears to us unassailable 
and Mr. Raj Narain Munshi was unable 
to controvert it. It is well established 
that presentation of an appeal amounts 
to acting on behalf of the party, which 
requires an authority in writing. It is 
not the case of the appellants that Mr. 
Shrimal had any authority whatever from 
the appellants to present this appeal. The 
record is silent and no explanation has 
been submitted before us even at this 
stage as to in what circumstances and 
with whose authority the appeal came 
to be presented by Mr. Shrimal. In these 
circumstances, we have no alternative 
but to hold that the presentation of the 
appeal was not proper and was conse- 
quently incompetent. This preliminary 
objection also prevails, 

14. The result is that we allow both 
the preliminary objections and reject 
the appeal. No order as to costs. 

Appeal dismissed, 
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M. C. JAIN, J. 
Dhanraj, Appellant v. 
others, Respondents. 
Civil Misc. Appeals Nos. 48 and 49 of 
1978, D/- 10-3-1980.* 
Arbitration Act (10 of 1940), 
Application under — Arbitration clause 
in partnership deed Dissolution of 
partnership by deed of dissolution — Suit 
based on deed of partition — Validity of 
deed of dissolution cannot be challenged 
in application under S. 34 in such suit — 
Further validity of deed of dissolution 
cannot be challenged after long time 
after dissolution. (Para 6) 
R. C. Maheshwari, for Appellant; 
Kewal Chand, for Respondents. 
JUDGMENT:— These two appeals arise 
out of the orders dated 19-5-78 passed by 
the Additional District Judge, Sirohi in 
Civil Suits Nos. 10/74 and 12/77, whereby 
the defendant-appellant’s applications 
under Section 34 of the Arbitration Act 
were rejected and the defendant was 
directed to file written statement in both 
the suits. As common questions are in- 
volved in both the appeals, so, I proposa 
to dispose of both the appeals by this 
common judgment. 


"Against order of G. L. Gupta, 
Dist. J., Sirohi,  D/- 19-5-1978, 
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Pratap and 


S. 4 — 


Addl, 
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2. The facts giving rise to the present 
appeals may be noticed. There was a 
partnership between the plaintiffs and 
the defendant under the name and style 
of M/s. Bhagwati Iron and Steel Re- 
rolling Mills, Rani. The partnership came 
into existence on 13-11-66. The said part- 
nership was dissolved with effect from 
11-6-69 and a deed of dissolution was 
executed on 12-7-69. Under this deed of 
dissolution, the defendant Dhanraj was 
under an obligation to make payment of 
Rs. 27065.10 due to the firm carried on 
by the plaintiffs. The payment of this 
amount was to be made in yearly instal- 
ment of Rs. 4,000. According to the plain- 
tiffs some payment was made by the 
defendant under this document and when 
some instalments became due, the plain- 
tiffs first instituted a suit for recovery of 
Rs. 14,880, which is registered as Suit 
No. 10/74. When further instalments be- 
came due and remained unpaid, the 
plaintiff instituted another suit, which 
was registered as original Suit No. 12/77. 
In both these suits, the defendant made 
an application under Section 34 of the 
Arbitration Act. The defendant, inter 
alia, stated in his application under Sec- 
tion 34 that the deed of dissolution dated 
12-7-69 was got executed by practising 
fraud and undue influence. It was also 
stated that the defendant had moved an 
application under Section 20 of the Arbi- 
tration Act on 1-6-74. This application 
was resisted by the plaintiff. The learned 
Additional District Judge after hearing 
both the sides, rejected the application 
under Section 34 by the orders under ap- 
peal. The learned Additional District 
Judge taking into consideration that the 
District Judge, Pali has rejected the ap- 
plication under Section 20 on 16-11-74 
and he further expressed the view that 
as per the allegations in the plaint, the 
partnership was dissolved and a fresh 
agreement was entered into between the 
parties and under the fresh agreement. 
the defendant undertook to pay a sum 
of Rs. 27,065.10 and it is this question, 
which is involved in the present suits. 
Sa, on that basis, he dismissed the defen- 
dant’s application under Section 34 of 
the Arbitration Act. Dissatisfied with the 
orders of the learned Additional District 
Judge, the defendant Dhanraj has pre- 
ferred these appeals. 

3. I have heard Shri R. CŒ. Mahe- 
shwari, learned counsel for the defen- 
dant-appellant and Shri K. C. Samdaria, 
learned counsel for the plaintiffs-respon- 
dents, i 


t 


g 
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4. Shri R. C. Maheshwari, ` 
counsel for the appellant: submitted that 
the learned- Additional District Judge 
was in error in observing that the deed 
of partnership containing the arbitration 
clause stands superseded and a fresh 
agreement. has been arrived at and that 
application under Section 20 of the Arbi- 
tration Act has been dismissed by the 
District Judge, so, the proceedings in the 
suit cannot be stayed. He urged that the 
learned Additional District Judge ought 
to have made an enquiry into the. plea 
regarding the validity of the deed of dis- 
solution. Without trying this plea, it was 
‘ wrong on the part of the learned Addi- 
tional District Judge to have considered 
that a fresh agreement has been entered 
into between the parties and in view 
thereof, there is no justification for stay 
of proceedings in the suit. Shri Mahe- 
shwari submitted that the defendant pre- 
ferred an appeal against the dismissal of 
the application under Section 20 though 
the appeal has been dismissed and it has 
been held that the application under 
Section 20 of the Arbitration Act 
is barred by time but this question has 
been left open and was not considered 
necessary to be decided by this Court 
as to whether the arbitration clause in 
the partnership agreement was supersed- 
ed on account of the deed of dissolution 
and, therefore, the arbitration clause did 
not survive. 


5. Shri Samdaria, on the other hand, 
urged that in the application under Sec- 
tion 34 of the Arbitration Act, the vali- 
dity of the deed of dissolution cannot be 
enquired into. If the defendant so desir- 
ed, he could have availed the remedy, 
which may have been available to him 
for seeking a declaration to the effect 
that the deed of dissolution is void on 
account of the fact that it was got ex- 
ecuted by practising fraud or undue in- 
fluence. He urged that prima facie, the 
deed of dissolution contains fresh agree- 
ment for payment of a sum of 
Rs. 27,065.10, to the partnership firm and 
So, necessarily the arbitration clause does 
not survive. 


. 6. Having heard the learned counsel 
. for the parties, I find force in this sub- 
mission of the learned counsel for the 
respondents that the validity of the deed 


of dissolution cannot be gone into in an . 


application. under Section 34 of the Arbi- 
ération tAk The derendant pusht t to have 
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sought- a relief by way of declaration re- 
garding the invalidity. of the deed of dis- 
solution and thereafter, only he can in- 
voke the provision of Section 34 by. as“ 
serting that the arbitration clause in the 
partnership deed still subsists and under 
that arbitration clause, the dispute may 
be referred and proceedings in the suit 
may be stayed. Such a plea, challenging 
the validity of the deed of dissolution 
containing the fresh agreement, in my 
opinion, is not tenable in an application 
under Section 34 of the Arbitration Act, 
I have not been referred to any case law 
that such a plea can be raised and can 
be enquired into in an application under 
Section 34. It may be pointed out that 
in the facts and circumstances of the 
case, it is within the discretion of the 
court to allow an application under Sec- 
tion 34 or not. The deed of dissolution 
dates back to 12-7-69. For the first time 
the application for enforcement of «any 
right under the arbitration agreement 
was made by the defendant-appellant by 
moving an application under Section 20 
of the Arbitration Act on 1-6-74, as stat- 
ed in para 8 of the application under 
Section 34 and this application under 
Section 34 was filed on 13-8-74. The ap- 
plication under Section 20 has been dis- 
missed being barred by limitation by this 
Court. In these circumstances, if applica- 
tion under Section 34 is rejected, then it 
cannot be said that the discretion under 
Section 34 has been wrongly exercised, 
more particularly, when existence of or 
subsistence of arbitration clause is de- 
pendent on the invalidity of the deed of 
dissolution, for which no declaration hag 
so far been sought. It is true that this 
Court did not consider it necessary to go 
into the question as to whether the arbi- 
tration clause was superseded on account 
of deed of dissolution but on account of 
the above consideration, the defendant 
has no right to get this question decided 
in an application under Section 34 of the 
Arbitration Act. The decision of the 
question would depend on examining the 
defendant’s plea of invalidity of- thg 
deed of dissolution. : 

7. In the light of the above discussionį 
in my opinion, these appeals have «no 
force and both the appeals are hereby À 
dismissed with costs. 

f Appeals dismissed, 


gee 


“END 





[Yol 67] 


SIKKIM SECTION 


g 


CITATION: A.I. R. 1980 SIKKIM 





Published by 
D. W, CHITALEY for All India Reporter, Ltd. 
Head Offica : Medows House, Nagindas Master Road, Fort, Bombay (India), 
Branch Offices : Congress Nagar, Nagpur (India). 


All seoreespondence te be addressed to: — 
Bll India Reporter Ltd., (Post Box No. 209), NAGPUR.440642, 


Printed by D. W. CHITALEY at the A. I, R, Rotary Printing Press and by Laxmanrao 
Mahale, Secretary, Press Workers Auodyogie Sahkari Sanstha Ltd. at the All Indie 
Reporter Préss, and Published by D, W. CHITALEY, on behalf of and in tho 
name ofthe All India Reporter Ltd., at Congress Nagar, Nagpur. 


{ All Rights Reserved. ) 


& 


SIKKIM HIGH COURT 
1980 
CHIEF JUSTICE 
Hon’ble Mr. Justice Man Mohan Singh Guijaral. 
PUISNE JUDGE 
Hon'ble Mr. Justice A. M. Bhattacharjee. 


ADYOCATE.GENERAL 
Shri D. P. Chaudhury. 


REPORTER 
.' Shri Anup Deb. 


CHIEF EDITOR 
Shri V. R. Manohar, Advocate (Nagpur). 


NOMINAL TABLE 


Bishnu Kala Karki Dholi v. Bishnu Maya 


Darjeeni (Sep) 1 
Kalawati Adhikari Smt. v. Rupnarayan 
Bahun (Dec) 46 
Maharaja of Sikkim, In re (Dec) 44 


Paul Sangay v. Mahabir Prasad Agarwalla 


(Sep) 12 
Sagarmull Agarwala v. Union of India 
(Oct) 22. 
Sonam Topgyal v. Gompu (Dec) 33° - 


SUBJECT INDEX 


Civil Procedure Code (5 of 1908), S. 2 (11) 
— See Ibid, S. 100 (Sep) 1 F 
~——S. 86 — See also Constitution of India, 
Art. 367 (3) (Oct) 22 A 
——S. 86 — International Law -— Under 
Section 86 foreign States enjoy only limited 
immunity — They cannot be sued in Courts 
in India without consent of Central Govt. 
(Oct) 22 B 
——S. 86 — International Law — Doctrine 
of Sovereign States enjoying jurisdictional 
immunity in Courts of each other explained 
; (Oct) 22 C 
——Ss. 86 and 87-A — Union of India sued 
in Court of foreign State of Sikkim in 1972 
— Union of India could not invoke S. 86 
— Section 86 could not be applied in Sikkim 
“as under Treaty of 1950 Sikkim had no 
right to recognise any State as foreign State 


under S, 87-A (Oct) 22 D 
——S. 87-A — See . 
(1) Ibid, S. 86 (Oct) 22 D 


(2) Constitution of India, Art. 367 (3) 

(Oct) 22 A 

——Ss. 100, 2 (11) — Second appeal — 
New plea — Plea that true legal representa- 
tive of plaintiff not brought on record — 
Must be raised at earliest possible opportu- 
nity (Sep) 1 F 
——S. 151 — Withdrawal of appeal — Ap- 
plication for refund of court-fees ,— Sikkim 
State Rules — Re — Court-fees and Stamps 
on documents (1928) containing no provi- 
sion for refund — Court can use its inherent 
power and give refund in appropriate cases 
(Dec) 46 

——QO. 2, R. 2 — Relief not asked for — 
Court’s power to grant — Redemption suit 
found not tenable fov non-registration of 
mortgage-deed — Still plaintiff is entitled to 
decree for possession if title is independently 
proved (Sep) 1 D 


Constitution of India, Art. 226 — See T. P. 
Act (1882), S. 60. (Sep) 1 B 
—Art. 367 (3) — Civil P. C. (1908), Sec- 
tions 86 and 87-A — Sikkim before its in- 
corporation as component State of India 
was foreign State though it was Protecto- 
rate of India 3 (Oct) 22 A 


Constitution of India (contd.) 
of 1955, S. It (b) — High Court of Sikkim- 
— Power to review — Effect of Adaptation: 
of Sikkim Laws (No. 1) Order 1975 and. 
Amendment Order 1975 — Scope of review 
in civil and criminal matters (Dec) 44- 
Contract Act (9 of 1872), S. 10 — See Ibid,. 
S. 73 (Oct) 22 F 
—S. 73 — Under “local purchase system” 
A supplying hay to Government — No- 
obligation on either side to supply or pur- 
chase particular quantity — Supply or pur- 
case could be discontinued without reason: 
and without liability for compensation 

- (Oct) 22 E. 


——Ss. 73 and 10 — Under contract A was- 
to supply hay according to sample and spe- 
cification to Govt. — Government rejecting: 
supply as not being as per sample — Suit 
by A for damages for breach of contract by 
Govt, — On basis of Range Officer B’s re- 
port Divisional Forest Offices C issuing cer-- 
tificate to A that hay supplied by A was as- 
per sample — B's report not produced — 
C’s certificate has no value — Certificate- 
must come from B who examined and in-- 
spected hay (Oct) 22 F 


S. 73, Explanation — Suit by A for: 
breach of contract by B —'Onus is on B to- 
show that A had means to remedy inconve- 
Nience caused by breach and A took no- 
steps to mitigate loss — Onus is not on A. — 
to show that he had no means to remedy ` 
inconvenience caused by breach. AIR 1938- 
All 276 and AIR 1943 Oudh 17 and AIR 
1963 Madh Pra 242, Dissent. from. (Obiter)-’ 

(Oct) 22 G 
Evidence Act (1 of 1872), S. 58 — See T. P. 
Act (1882), S. 59 (Sep) 1 C 
Gangtok Rent Control and Eviction Act 
(1956), S. 4 — Eviction of tenant — Grounde 
— Onus of proof of conditions (Sep) 13 A. 
——S. 4 — Notification No. 6326-600/H. & 
W. B., DJ- 14-4-1949 — Eviction on ground: 
of bona fide requirement must be of land- 
lord and/or his dependants (Sep) 13 B 
High Court of Judicature (Jurisdiction ot” 
Powers) Proclamation of 1955, S. II (b) — 





——Art, 371 -F's(i) — High Court of , Judi- « See Constitution of India, Art.:.371-F (Ù 


cature (Jurisdiction of Powers) Proclamation ` 


> 7 : 2 
r X z 
a 


(Dec) 44. 








4 Subject Index, A. L R. 1988 Sikkim 


“Hinds Adoptions and Maintenance- Act 
{78 of 1956), S.-11 — Sikkimese-Buddhists 
— Adoption — No particular ceremony is 
eessential for validity of adoption — Absence 
‘thereof does not invalidate adoption 

(Dec) 33 C 
' Hinda Succession Act (30 of 1956, S. 2 — 
‘See Ibid, S. 30 (Wee) 33 G 
-——Ss. 30 and 2 — Succession Act (1925), 
‘Ss. 2 (h), 59, 57, 218 and 222 — Power of 
‘Hindus to make wills in India is not created 
by legislation — It existed long before 
Hindu Wills Act, 1970 (Dec) 33 G 
Interpretation of Statstes — Interpretation 
of word “or” — See Gangtok Rent Control 
and Eviction Act (1956), S. 4 (Sep) 13 B 
Succession Act (39 of 1925), S. 2 h) — See 
also Hindu Succession Act (1956), S. 30 

(Dec) 33 G 
-——Ss. 2 (b), 61 and 74 — Will — Suspici- 
ous circumstances surrounding execution or 
allegation of fraud or coercion in execution 
— Party on whom onus to prove same lies 
indicated (Dec) 33 A 
-——Ss, 2 (h) and 63 — Will — Execution 
Mot challenged — Testator knowing how to 
sign his name executing will by thumb 
mark — Effect | (Dec) 33 B 


——Ss. 2 (h) and 76 — Testator describing . 


Jegatee as adopted son — Adoption shown 
to be illegal — Mistaken statement as to 
‘{egatee’s status cannot be regarded as sus- 
„picious circumstance to throw doubt on 
genuineness of will Mec) 33 D 
Ss. 2 (h) and 74 — Will — Testator be- 
‘queathing property to one of his relations 
only — Exclusion of others cannot throw 
‘doubt on genuineness of will (Dec) 33 E 


——Ss. 2_ (h), 57 and 58 — Will — Though 
.Act not applicable to Sikkim its provisions 
.elating to wills have become laws of Sikkim 


— Sikkimese-Buddhists can make will 
(Dec) 33 F 


Succession Act (centd.) 
~——S. 57 — See 

(1) Ibid, S. 2 (h) t Dec) 33 F, 
(2) Hindu Succession Act (1956), S. 30 


(Dec) 33 G 
——S. 58 — See 
(1) Ibid, S. 2 (h) (Dec) 33 F 
(2) Hindu Succession Act (1956), S. 30 
(Dec) 33 G 
——S. 61 — See Ibid, S. 2 (bh) (Dec) 33 A 
——S. 63 — See Ibid, S. 2 (hb) 
(Dec) 33 B 


——S. 74 — See Ibid, S. 2 (h) 
(Dec) 33 A, E 
——S. 76 — See Ibid, S. 2 (h) 


(Dec) 33 D 
——S. 218 — See Hindu Succession Act 
(1956), S. 30 (Dec) 33 G 
——-S. 222 — See Hindu Succession Act 
(1956), S. 30 Dec) 33 G 


Transfer of Property Act (4 of 1882), Sec- 
tion 53-A — Part performance — Doctrine 
of — Not applicable in- Sikkim on princi- 
ples of equity and justice when T. P. Act is 
not applicable there. (Obiter) (Sep) 1 E 
——S, 59 -—- Applicability — Requirement 
as to registration of document — Section 
does not embody any rule of natural justice 
— Not applicable in Sikkim — Document 
relating to sale, mortgage etc. of immovable f 
property however, requires registration ac- 
cording to Rules in force in Sikkim ` 
(Sep) 1 A 
——Ss. 59, 60 — Mortgage of immovable 
property — Deed not. registered though re 
quired — Parties agreeing factum of mort- 
gage and its term — No ground for enter- 
taining suit for redemption. AIR 1927 Mad 
92 and AIR 1947 Lah 335, Held not good 
law in view of AIR 1931 PC 79 (Sep) 1C 
——S. 60 — See also Ibid, S.59 (Sep) 1 C 
——S. 60 — Right to redeem — Section 60 
embodies principle of natural justice — Prin- 
ciple is applicable even in places where the 
Act does not apply (Sep) 1 B- 


AA — eas, 


COMPARATIYE TABLE 
AIR 1980 Sikkim 


AIR AIR 


Other Journals Other Journals 
1 (1978) 1 Bikkim 22 ee 
LJ23 | 33 one 
43 (1978) 2 rer 46 (1878) 3 Sikkim 
rece - LIe 


(1980) 1 ae 
o3 540 


Other Journala=All India, Reporter 
(41978) 4 Bikkim |(1978) : ae 


Ld Sikkim LJ AIR 
91 18980 ) Bikkim 13 
Sikkim LJ 


28 1980 ame l 1/099 8 $ Bikem 


gi kkim F ATR 
1 1880 BikkimLJ 46 


e 
omera 





T 


All India 


Reporter 


1980 e 
Sikkim High Court 


s r n aa] 


„AIR 1980 SIKKIM 1 
MAN MOHAN SINGH GUJRAL C. J. 
AND A. M. BHATTACHARJEE, J. 
Bishnu Kala Karki Dholi, Appellant v. 
Bishnu Maya Darjeeni, Respondent. 
Civil First Appeal No. 8 of 1976, D/- 
6-3-1978. : 


(A) T. P. Act (1882), S. 59 — Applicabi- 
‘lity — Requirement as to registration of 
document ~- Section does not embody any 
rule of natural justice — Not applicable 
in Sikkim — Document relating to sale, 
mortgage etc. of immovable property how- 
ever, i ei registration according to 
rules in force in Sikkim. 


The rules as contained in S. 59 of the 
T. P. Act, compulsorily requiring mort- 
gages of the value of one hundred rupees 
or upwards to be effected by registered 
and attested instrument cannot be re- 
garded as embodiment of rules of equity 
and justice and as such cannot be invoked 
or applied where the T. P. Act does not 


apply ex proprio vigore. But though the. 


provisions requiring compulsory registra- 
tion of mortgage as contained in S. 59 
cannot be invoked in Sikkim, the rules in 
force in Sikkim relating to registration of 
documents require documents relating to 
sale, mortgage, etc. of immovable pro- 
perty to be compulsorily registered and 
reference in this connection should be 
made to the Notification No. 385/G dated 
11-4-1928 and also to the “Rules Relatin 

to Transfer of Immovable Property” date 

18-1-1950. Under the Indian Registration 
Act (1908), a,document which is invalid 
for want of registration cannot be validat- 
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ed in Court on payment of any penalty 
as is allowed, barring few exceptions, in 
the case of unstamped or insufficiently 
stamped document under S. 35, Indian 
Stamp Act (1899). In Sikkim, however, 
under Notification No. 2947G, dated 22nd 
Nov. 1946, an unregistered document may 
“be validated and admitted in Court to 
prove the title or other matters contained 
in the document on payment of a penalty 
up to fifty times of the usual registration 
fees.” Case law discussed, (Para 8) 

(B) Transfer of Property Act (1882), 
S. 60 — Right to redeem — Section 60 em- 
bodies principle of natural justice — Prin- 
ciple is applicable even in places where 
the Act does not apply. (Constitution of 
India, Art. 226). 

The principle “once a mortgage always , 
a mortgage”, implying that a mortgage 
must co-exist with a right to redeem is an 
embodiment of the principles of equity, 
justice and good ‘conscience. According to 
this principle, given a mortgage, the right 
to redeem the same must always be there, 
whether or npt such a right is conferred 
or recognised by any express enactment 
and the right will continue until the same 
is barred by limitation or foreclosure. And 
the inevitable corollary to the above noted 
principle is that all provisions or stipula- 
tions operating as bar or clog on the right 
or the equity of redemption must be struck 
down as void, There can be no manner 
of doubt as to the application and opera- 
tion of the aforesaid principles even in 
places and cases not covered by the pro- 
visions of the T. P. Act. (Para 9) 

Even though the T. P. Act does not 
formally apply in Sikkim, the Courts in 
Sikkim, in discharging their permanent 
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duty to act, in the absence of statutory 
provisions, according to the principles of 
justice, equity and good conscience, should 
reasonably and properly apply the prin- 
ciples contained in S. 60 of the T. P. Act 
relating to redemption of mortgage and 
unenforceability of any clog on the right 
of redemption: Case law discussed. 
(Para 9) 
(C) T. P. Act (1882), Ss. 59, 60 — Mort- 
gage of immovable property — Deed not 
registered though required Parties 
agreeing factum of mortgage and its term 
— No ground for entertaining suit for 
redemption. AIR 1927 Mad 92, and AIR 
1947 Lah 335 held not good law in view 
of AIR 1931 PG 79. (Evidence Act (1872), 
Section 58). 


Even if the factum of mortgage and its 
terms are admitted by the parties in their 
pleadings or otherwise, a suit for redemp- 
tion of such mortgage will not lie if the 
mortgage under law was to be and could 
only be created by a written and register- 
ed instrument and there was no such 
document of mortgage. AIR 1927 Mad 92 
and AIR 1947 Lah 385 held not good law 
in view of AIR 1931 PC 79. Case law 
discussed. (Paras 14, 17) 

Ordinarily, an admission may dispense 
with a formal proof of the thing admitted; 
but if the thing so admitted can only 
operate or take effect only after comply- 
ing with certain legal requirements in 
certain forms and such requirements have 
not been complied with, an admission, 
however, clear and unconditional, cannot 
be pressed to cure such illegality. S. 58 
-of the Evidence Act cannot be invoked in 
such case. (Para 18) 

(D) Civil P. C. (1908), O. 2, R. 2 — Re- 
lief not asked for — Courťs power to 
grant — Redemption suit found not ten- 
able for non-registration of mortgage-deed 
— Still plaintifi is entitled to decree for 
poneeion if title is independently prov- 
ed. 

If there is no question of the defendant 
being taken by surprise and being pre- 
judiced by granting relief, the plaintiff 
should be awarded all the reliefs to which 
he may be found entitled to on the facts 
on record even though the plaintiff in his 
plaint has not pleaded a particular case 
or prayed a particular relief. (Para 21) 

In a suit for redemption, even if the 
mortgage fails and is not capable of being 
proved for want of registration, a decree 
for possession can be granted to and in 
favour of the plaintiff if he had proved his 
title to the mortgaged property indepen- 
dently of the mortgage. (Para 28) 


Bishnu Maya A. IR. 


(Œ) T. P. Act (1882), S. 53A — Part per- 
formance — Doctrine of — Not applicable 
in Sikkim on principles of equity and jus- 
tice when T. P. Act is not applicable 
there. (Obiter). AIR 1981 PC 79, Rel. on. 

(Para 25) 

(Œ) Civil P. C. (1908), Ss. 100, 2 (11) — 
Second appeal — New plea — Plea that 
true legal representative of plaintiff not 
brought on record — Must be raised at 
earliest possible opportunity. 

Legal representative for the purpose of 
a civil suit need not be, as will be ir- 
resistibly clear from the definition of the 
expression “legal representative” in S. 2 
(11), the ier heirs of the persons con- 
cerned or a person who in law represents 
the estate af the deceased, but may also 
be person intermeddling with the estate 
of the deceased even though such person 
is not the legal heir. - (Para 87) 

It is the duty of the defendants to en- 
quire and ascertain as to who were the 
legal representatives of the original plain- 
tiff and to raise objections at the earliest 
possible opportunity if the persons seeking 
to substitute the original plaintiff were 
not the legal representatives and if no 

~ such objection is taken.and person or per- 
sons has or have been substituted as legal 
representative of the deceased plaintiff, it 
is no longer open to the defendants to 
contend at a later stage that true legal 
representative have not been brought on 


record and that the suit must fail. Case 
law relied. (Para 88) 
Cases Referred: Chronological Paras 
AIR 1974 SC 689 19, 20 
AIR 1966 SC 765: 1966 All LJ 799 21 
AIR 1965 SC 225 9 
AIR 1960 Raj 1 (SB) 19 
AIR 1960 Raj 47 9 
AIR 1958 Raj 102 19, 20 
ILR (1058) 8 Raj 811 9 


AIR 1957 Raj 821: 1957 Cri LJ 1187 9 
AIR 1953 SC 228 » 9 
AIR 1951 SC 177: 1951 Ali LJ (SC) 64 21 


AIR 1951 Pepsu 109 27 
AIR 1947 Bom 206 15 
AIR 1947 Lah 885 10, 12 
AIR 1947 Mad 68 8 


AIR 1947 Pat 110 

AIR 1943 PC 29: 1943 All LJ 421 
AIR 1940 Rang 11 (FB) 15 
AIR 1935 Rang 230 (FB) 15, 19, 20 
AIR 1983 Lah 821 ` 8 
AIR 1931 PC 79 14, 15, 16, 25 
AIR 1927 Mad 92 10, 11, 12 
AIR 1921 Lah 60 38 
AIR 1919 Mad 12 (FB) 8 
(1919) 19 Cal WN 532 26, 27 


16 
21 


1908) ILR 27 Bom 162 


1980 


(1903) ILR 26 Mad 224 38 
(1870) 14 Moo Ind App 346 (PC) 80 
(1868) 10 Moo Ind App 488 8 


Madan Kumar Pradhan, for Appellant; 
R. K. Agarwala, for Respondent. 


BHATTACHARJEE, J.:— The two 
main questions requiring determination in 
this appeal are veba a mortgagor is 
entitled to file a suit and to obtain a de- 
cree for redemption of mortgage where 
the deed of mortgage is invalid for want 
of registration and if not, whether the 
mortgagor is entitled in such a suit to a 
decree of recoyery of possession on proof 
of title. There is also another question in- 
volved in this appeal which, however, may 
not require any definite decision, that is, 
whether a marriage between a Darjee 
male and a chhetri female is illegal and 
invalid and as such fails to create any 
right of inheritance in favour of the wife 
or the issues of such marriage. 


2. The suit was originally filed by late 
Kaloo Karki Dholi Darjee, father of the 
present plaintiff-respondent Bishnu Maya, 
against his two full brothers Kaziman and 
Lall Bahadur for declaration of title and 
recovery of possession of the suit pro- 
perty. During the pendency of the suit, 
Kaloo Karki expired and was substituted 
by his widow Lila Maya and daughter 
Bishnu Maya; thereafter the widow Lila 
Maya also died and the suit was continu- 
ed by Bishnu Maya, the present plaintiff- 
respondent, as the sole surviving legal re- 
presentative of the plaintiff Kaloo Karki. 
On the side of defendants one of the two 
brothers Kaziman also died and was sub- 
stituted by his widow Bishnu Kala and 
Aug minor sons, Bhanu Pratap and Kamal 

umar, 


3. The facts of the case which, to use 
2 trite phrase, lie in a short compass, may 
briefly be stated. Kaloo Darjee, the ori- 
ginal plaintif and the predecessor of the 
present Dianat Bishnu Maya, purchased 
tbe suit land by and under a registered 
deed of sale in the year 1950 from one Jit 
Bahadur for Rupees six hundred and got 
the land mutated in his name in Sas 
course. Kaloo Darjee fell ill and took a 
loan from his brother Kaziman and Lall 
Bahadur in consideration of which he 
“entrusted” the suit property, being the 
aforesaid land together with structures 
thereon, with the said brothers “in the 
shape of a mortgage with clear under- 
standing that they would restore the land 
and house” to the original plaintiff Kaloo 
on hfs return after treatment. But though 
after his return Kaloo Karki requested his 
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brothers to vacate the suit property on 
repayment of the loan, they refused to do 
so and thereafter Kaloo Darjee served a 
notice to his brother on 12th July, 1971 by 
registered post and ultimately he filed 
the suit on 16th Aug. 1971. 

4. The suit was originally valued at 
Rupees six hundred only for the purpose 
of jurisdiction and court-fees. The defen- 
dants having challenged the valuation in 
their written statement, the then Munsiff- 
Magistrate determined the point of valua- 
tion as a preliminary issue. The learned 
Munsiff Magistrate held that the alleged 


‘mortgage being invalid for want of a re- 


gistered document, the suit was to be 

treated and valued and stamped as a suit 

for declaration of title and recovery ot 

possession and after considering the evi- 

dence adduced by the parties he by his 

order dated 28th Nov. 1973, held the valua- 

tion to be Rupees ten thousand and since 

such valuation exceeded the pecuniary 

jurisdiction of his Court, ordered the re- 

turn of the plaint for presentation to the 

proper Court. On appeal against this 

order, the then appellate Court in Civil 

Misc, Case No. 1 of 1974 set aside the 

order holding that the suit was to be treat- 

ed and valued as a suit for redemption of 

mortgage as the factum of mortgage was 

clearly admitted by the defendants in their 

written statement even though there was ° 
no registered deed for the mortgage and. 
further held that the valuation of the suit 

for the purpose of jurisdiction and court- 

fee would be Rupees fifteen hundred only 

being the amount of mortgage loan. In ac- 

cordance with direction of the appellate 

Court, the plaintiff amended the reliefs ` 
claimed by claiming a decree for redemp- 
tion of the suit property and other inci- 
dental and consequential reliefs and .valu- 
ed his suit at Rupees fifteen hundred and 
paid the additional court-fees. 


5. The defendants in their joint written 
statement admitted that the suit property 
was purchased by Kaloo Darjee from Jit 
Bahadur in 1950 but contended that Kaloo 
Darjee wanted to go to Kurseong after 
disposing of the suit property and accord- 
ingly took a sum of Rupees fifteen hund- 
red “duly mortgaging his house and hold- 
ing with the mutually agreed upon terms 
and conditions binding both the parties, 
i. e., to repay the loan back with interest 
at the rate of 12 (twelve) annas per cent 
per month by the plaintiff within six years’ 
time and in case he would fail to do so, 
the mortgagee brothers shall become ab- 
solute owners of the said building and 
house without any objection of this plain- 
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tiff and his legal heir or representatives 
after the lapse of six years agreed upon 
terms and conditions” and that an “agree- 
meni gum nor mate document was signed 
by this plaintiff, his wife and his only 
daughter Bishnu Maya Darjeeni. There- 
after Kaloo Darjee left Sikkim and came 
back after fourteen years in “1969 and 
without trying to redeem” the suit pro- 
perty, constructed a house and purchased 
a piece of land at some other place. The 
defendants further contended that despite 
requests made by the defendants to Kaloo 
Darjee, who had been visiting Gangtok 
occasionally, the latter failed to redeem 
the suit property and never approached 
them for restoration of the suit property 
prior to-the date of notice in July, 1971. 
The defendants further contended in their 
additional written statement that in the 
terms of the deed dated lst February, 
1954 executed by Kaloo Darjee and in 
view of the provisions of S. 53-A, T. P. 
Act, 1882, the plaintiff lost all title to the 
suit property and that the defendants be- 
ing in continuous and uninterrupted and 
adverse possession of the suit property 
ever since Ist Feb. 1954 to the knowledge 
of the plaintiff and against his right, title 
and interest, if any, the plaintiff could not 
claim the suit property and that suit was 
also barred by limitation. 


6. The suit after remand by the appel- 
late Court came to be tried by the same 
learned Judge who during the course of 
the trial was promoted as Additional Dis- 
trict Judge and tried the suit in such 
capacity and that is why the present ap- 

eal has been filed in this Court. The 
earned Judge in addition to the genera} 
issue as to what relief or reliefs the plain- 
tiffs was entitled to, framed the following 
issues, namely :— 

l. Are the plaintiffs entitled to sue the 
defendants for redemption of mortgage? 

2. Are the defendants entitled to claim 
Nee under Section 58A of the Trans- 
er of Property Act? 

8. Are the defendants in adverse pos- 
session of suit property? 

4. Is the suit barred by limitation? 

5. Is the suit barred by the principles 
of waiver, estoppel and acquiescence? 

6. Whether the right to sue the defen- 
dants survives on the plaintiff, Bishnu- 
maya Darjeeni, alone after the death of 
her mother Lilamaya DarjeeniP 
and decided all the issues in favour of the 
plaintiff and against the defendants and 
passed a preliminary decree for recovery 
of possession of the suit property by re- 
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demption of mortgage on payment of 
Rupees three thousand by the plaintiff to 
the defendants within a period of three 
months with a further direction to the de- 
fendant to hand over the title deeds in 
respect of the suit property to the plain- 
tiff. Being aggrieved by the aforesaid judg- 
ment and decree, the defendants have pre- 
ferred this present appeal. 


7. Mr. M. K. Pradhan, the learned Ad- 
vocate appearing for the defendants-ap- 
pellants has firstly urged that the present 
suit as it stands after the amendment, be- 
ing a suit for redemption of mortgage, 
was bad and ought to have been dismis- 
sed as the mortgage itself was bad for 
want of registration. Mr. R. K. Agarwala, 
the learned Advocate for the plaintiff-res- 
pondent, has, however, joined issue and 
has contended that even if the mortgage- 
deed was inadmissible and invalid for 
want of registration, the suit for redemp- 
tion of mortgage was still maintainable as 
the factum of mortgage had been ad- 
mitted by the defendants-appellants in 
their written statement and also otherwise 
at the trial. Before considering this ques- 
tion and the merits of the contentions of 
the learned Advocate, I would, like to 
consider the broader question as to the 
applicability of the provisions of the T. P. 
Act, 1882, in this suit or for the matter of 
that, in Sikkim. 

8. The provisions of the T. P. Act, 
1882, were never adopted in Sikkim prior 
to its inception as a component State in 
the Union of India, nor have, as yet, been 
extended to Sikkim by a Notification under 
Cl. (n) of Art. 871F of the Constitution of 
India. But it has been contended by Mr. 
Pradhan that even if the T. P. Act has not 
been adopted in or extended to Sikkim, 
the provisions contained therein should be 
applied as embodying principles of justice, 
equity and good conscience and that many 
of such provisions have been applied by 
the Courts in Sikkim without such adop- 
tion or extension. I have my own doubts 
as to whether all the provisions contained 
in the T. P. Act can be said to be em- 
bodiment of such just and equitable prin- 
ciples as to demand universal application 
even without any formal adoption or ex- 
tension of the said Act. I do not think 
that the provisions relating to attestation 
or registration of document or of formal 
notice can be regarded to embody prin- 
ciples of equity and justice and not rules 
of legal technicalities. I am aware of the 
observations of Chief Justice Sri Wallis in 
the Full Bench case of the Madras High 
Court in Krishna Sethi v. Gilbert Pinto 
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(AIR 1919 Mad -12 at p. 18). quoted with 
approval by Chandrashekhar Aiyar, J. sitt- 
ing singly in T. Umar Pulaver v. Dawood 
Rowther (AIR 1947 Mad 68 at p. 69) 
to the effect that “the Act was framed by 
eminent English lawyers to reproduce the 
rules of English law in so far they are of 
general application and rest on principle 
as well as on authority and its provisions 
are binding on us as rules of 
justice, equity and good conscience...... 
in the absence of any special reason for 
not applying them”. But I am equally 
aware that the Supreme Court in Namdeo 
v. Narmada Bai (AIR 1953 SC 228 at pp. 
231-82) has characterised the above ob- 
servations as “too broad a statement to 
make” and has observed that “it is errone- 
ous to suppose that every provision in the 
T. P. Act and every amendment effected 
is necessarily based. on principles of jus- 
tice, equity and good conscience” and that 
“it has to be seen in every case whether 
the particular provision of the Act relied 
upon restates as known rule of equity or 
whether it is merely a new rule laid down 
by the legislature without reference to 
any rule of equity and what is the true 
mature and the character of the rule.” I 
have no doubt that the rule as contained 
in Section 59 of the T. P. Act, compul- 
sorily requiring mortgages of the value of 
one hundred rupees or upwards to be 
effected by registered and attested instru- 
ment cannot be regarded as embodiment 
of rules of equity and justice and as such 
cannot be invoked or applied where the 
T. P. Act does not apply ex proprio vigore, 
Tn fact there are good number of decisions 
to that effect in cases arising from Punjab, 
Rajasthan and other places where the 
T. P. Act 1882, was not or has not been 
formally extended or enforced and by way 
of illustration I may refer to the decision 
of the Lahore High Court in Ratan Chand 
v. Smail (AIR 1933 Lah 821). But though 
the provisions requiring compulsory re- 
. jgistration of mortgage as contained in 
5. 59 of the T. P. Act cannot be invoked 
in Sikkim, the rules in force in Sikkim 
relating to registration of documents re- 
Quire documents relating to sale, mortgage, 
etc. of immovable property to be com- 
pulsorily registered and reference in this 
connection should be made to the Notifi- 
cation No. 385/G dated 11-4-1928 and 
also to the “Rules Relating to Transfer of 
Immoveable Property dated 18-1-1950”. 
But one thing should, however, be noted, 
Under the Indian Registration Act, 1908, a 
document which is invalid for want of re- 


gistration cannot be validated in Court 
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on payment of any penalty as is allowed, 
barring few exceptions, in the case of 
unstamped or insufficiently stamped docu- 
ment under S. 35, Indian Stamp Act, 1899. 

In Sikkim, however, under Noti- 
fication No. 2947G, dated 22nd Nov. 1946, 
an unregistered document may “be vali- 
dated and admitted in Court to prove the 
title or other matters contained in the 
document on payment of a penalty up to 
fifty times of the usual registration fees”. 
It may be contended, on the authority of 
the Privy Council decision in Maharaja 
Rajunder Kishwur v. Sheopursun (1863) 10 
Moo Ind. App 488 at p. 452, then before 
shutting out a document from evidence on 
the ground of non-registration, a party 
should be allowed an opportunity to pay 
the penalty. But if, as in this case, there 
is no evidence that the penalty was ten- 
dered in and refused by the trial Court 
and if, as will appear from the orders 
dated 29th April, 1975 and 29th May, 1975 
of the trial Court, the party did not pay 
penalty in spite of definite direction to 
that effect, and on the contrary, filed a 
petition stating that they did not want ta 
pay the penalty and to have the docu. 
ment admitted, the appellate Court can- 
not allow the penalty to be paid and admit 
the document. It may also be noted thal 
in this case before us no prayer has been 


made by or on behalf of any of the par- | 


ties to admit the document on payment of 
penalty and both the parties have pro- 
wdd on the basis that the deed of mort- 
gage being compulsorily registrable is 
invalid for want of registration. That be- 
ing so, the question whether the suit for 
redemption of mortgage is maintainable 
where the mortgage deed is invalid for 
non-registration is very much pertinent in 
case and must be considered. 


9. The principle “once a mortgage al- 
ways a mortgage”, implying that a mort- 
gage must co-exist with a right to redeem 
is an embodiment of the principles oł 
equity, justice and good conscience. Ac- 
cording to this principle, given a mort- 
gage, the right to redeem the same must 
always be there, whether or not such a 
right is conferred or recognised by any 
express enactment and the right will con- 
tinue until the same is barred by limita- 
tion or foreclosure. And the inevitable co- 
rollary to the above noted principle is 
that all provisions or stipulations operat- 
iog as bar or clog on the rigbt or the 
equity of redemption must be struck down 
as void. There can be no manner of doubt 
as to the application and operation of the 
aforesaid principles even in places and 
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teases not covered by the provisions of the 
-Transfer. of Property Act. In dealing with 
the question of the application of this 
principle contained in S. 60, T. P. Act, in 
Rajasthan where the Act was not then in 
force, it has been observed by the Divi- 
sion Bench of the Rajasthan High Court 
in Ambalal Jasraj v. Ambalal Badarmal 
(AIR 1957 Raj 321 at p. 825), as here» 
under: 

“We are inclined to think that S. 60 
and its proviso contain a general principle 
of law applicable to mortgages in this 
country, and they are not technical provi- 
sions which should be held to be applica- 
ble as matter of statute only. That prin- 
ciple is this. The right to redeem is an 
incident of a subsisting mortgage and is 
inseparable from it so that the right is co- 
extensive with the mortgage itself. Again 
this right subsists until it is properly or 
effectively extinguished and extinguish- 
ment of the rightof redemption can only 
take place either by the act of parties con- 
cerned or by a proper decree of the 
Court”, ; 

To the same effect is the observation of 
another Division Bench of the Rajasthan 
High Court in Saleh Raj v. Chandanmal 
(AIR 1960 Raj 47 at p. 48) as hereunder:— 

“The mortgage in the instant case is of 

when T. P. Act was not 
in force in...... This mortgage ........ ; 
is not governed by it. S. 60 of the T. P. 
Act thus is not directly applicable. There 
was no statutory law corresponding to 
S. 60 of the T. P. Act...... It is common 
ground that the cases were decided by 
the Courts at the time in accordance with 
principles of justice, equity and good 
conscience, The principle underlying Sece 
tion 60 may well be regarded to be a 
salutary one and in accordance with the 
principles of equity, justice and good 
conscience.” 
The observation quoted above should be 
read with the observation of the Supreme 
Court in the above noted decisions in 
Namdeo v. Narmada Bai (AIR 1953 SG 
228 at p. 280) quoted hereinbelow:— 

“It is axiomatic that the Courts must 
apply the principles of justice, equity and 
good conscience to transactions which 
come up before them for determination 
even though the statutory provisions of 
the T. P. Act are not applicable to these 
transactions. It follows, therefore, that the 
provisions of the Act which are statutory 
recognition of the rules of justice, equity 
and good conscience also govern those 
transfers.” 

And when so read will lead to the con- 
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clusion that even though the T. P. Act 
does not formally apply in Sikkim, the 
Courts in Sikkim, in discharging theit 
permanent duty to act, in the absence of 
statutory provisions, according to the prin- 
ciples of justice, equity and good com 
science, should reasonably and properly 
apply the principles contained in $. 60 of 
the T. P. Act relating to redemption of 
mortgage and unenforceability of any clog 
on the right of redemption. This is what 
was also done by the Rajasthan High 
Court in Devkaran v. Murari Lal, (ILR 
(1958) 8 Raj 811) in a case arising from 
the former State of Alwar before the ex- 
tension of the Transfer of Property Act 
thereto and this decision has been affirm- 
ed by the Supreme Court in Murarilal 
v. Devkaran (AIR 1965 SC 225) and rely- 
ing on the observations made therein a 
p. 231), I would hold that it would be 
reasonable to assume that the Civil Courts 
established in Sikkim, like Civil Courts al] 
over India, were and are required to ad- 
minister justice according to principles of 
equity and justice where there was or is 
no specific statutory provision to deal 
with the question before them and, there- 
fore, it would be just and proper to apply 
the principles contained in S. 60 of the 
T. P. Act relating to the right of redemp- 
tion and clog on the equity of redemption, 


10. Coming back to the question be. 
fore us, namely whether the suit for re- 
demption would lie in a case where the 
mortgage deed is invalid for want of re- 
gistration, let me examine the respective 
contentions put forward by Mr. Pradhan 
and Mr. Agarwala. As I have already 
noted, the trial Judge, while hearing the 
question of valuation, held that the mort- 
gage being invalid for want of registra- 
tion, the suit was to be valid as a suit for 
possession on declaration of title; but on 
appeal, the then appellate Court relying on 
the decision of Madras High Court in 
Govindan Nayar v. K. Ammed (AIR 1927 
Mad 92) and of the Lahore High Court 
in Munshi Ram v. Baisakhi Ram (AIR 1947 
Lah 835) held that when the factum 
of the mortgage has beed admitted 
in the pleadings, suit for redemp- 
tion would lie, even though the mortgage 
document was invalid for want of registra- 
tion and as such inadmissible. The suit 
was thereafter, as already noted, valued, 
stamped and tried as a suit for redemp- 
tion of mortgage and though, as it appears 
from his judgment, the learned trial Judge 
had his doubts as to the maintainability 
of a suit for redemption where the mort- 
gage document is invalid for non-registra- 
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tion, he finally decreed the suit as a suit 
for redemption following the directions of 
the appellate Court. 


11. In the Madras High Court case of 
Govindan Nayar v. K. Ammed (AIR 1927 
Mad 92); Ramesam, J., sitting singly, no 
doubt observed that where in the plead- 
ings the defendant admitted his position 
as mortgagee and the terms of mortgage 
it did not matter whether the mortgage 
document itself was inadmissible or not 
and when the relation between the parties 
was admittedly that of a mortgagor and 
mortgagee, a suit for redemption would 
lie. The observation was, however, entire- 
ly obiter because as has been observed by 
the learned Judge himself in the decision, 
the said question was never raised in that 
case. 


12. In the Lahore High Court case in 
Munshi Ram v. Baisakhi Ram (AIR 1947 
Lah 885), Cornelius, I. sitting singly, how- 
ever, followed the observations of Rame- 
sam, J., in Govindan Nayar’s case noted 
above and held a suit for redemption to 
be maintainable even where the mortgage 
document was invalid for non-registration. 


18. Inthe Madras High Court, not only 
the factum but also the terms of the mort- 
age were admitted by the defendants in 
their pleading, while in the case at hand, 
the terms of mortgage alleged by the res- 
pective parties are at great variance, be- 
cause while in the plaint it has been al- 
leged that the defendants were to restore 
the land to the plaintif Kaloo, in the 
written statement it has been asserted that 
the defendants-mortgagee were to become 
absolute owners of the mortgaged pro- 
erty after the lapse of six years. In the 
aes case, not only the defendant ad- 
mitted his possession under the mortgage 
deed but also stated further that he was 
to and was willing to restore the posses- 
sion on receipt of the refund of the mort- 
gage money; but as has already been 
noted, in the case at hand, the stand of 
the defendants is diametrically opposite 
to that of the plaintiff, asserting full 
ownership and title in themselves. There- 
fore, on the facts of the present case, the 
principles laid down in the aforesaid 
Mace and Lahore decisions cannot ap” 
ply. 

14. But that apart, I am afraid that if 
the aforesaid Madras and Lahore decisions 
have laid down that the suit for redemp- 
tion would lie if the mortgage is admitted 
in the pleadings even though the mort- 
gage document is invalid for want of re- 
gistration, I will respectfully express my 
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inability to agree with such view. For I 
am of the opinion that even if the fa:ts 
are admitted by the parties in their plead-, 
ings or otherwise, a suit for redemption, 
of such a mortgage will not lie if the 
mortgage under law was to be and could 
only be created by a written and register- 
ed instrument and there was no stch 
document of mortgage and I take this to 
be the settled law since the Privy Coun- 
cil case of Ariff v. Jadunath (AIR 1981 
PC 79) where it has been held that admis- 
sion cannot create or confer title where 
the statute requires written-or registered 
instrument. Ag ties already been noted and 
as has also been admitted by both Mr. 
Pradhan and Mr. Agarwala, under the 
provisions of the laws in force in Sikkim 
the mortgage of immovable property can- 
not be created without a registered in- 
strument. That being so, we cannot, as 
held by the Privy Council in Ariff v. Jadu-| 
nath, allow mere admissions to take the. 
place of compulsory registration, thereby, 
setting at naught the provisions of law of 
transfer and registration and thus open- 
ing a floodgate for evasion, circumven-' 
tion of those laws, 


15. It may be noted here that relying 
on the aforesaid Privy Council case o 
Ariff v. Jadunath (AIR 1931 PC 79) and 
also other later Privy Council cases, it 
has been held by the Rangoon High Court 
in the Full Bench decision in Ma Kyi v. 
Maung Thon (AIR 1935 Rang 230) and 
relying thereon, in the later Full Bench 
decision in Maung Lu Pe v. Maung San 
Mya (AIR 1940 Rang 11), that if the mort- 
gage Is for more than Rupees one hundred 
and is not registered, a suit for redemp- 
tion of such a mortgage would not lie as 
under the provisions of S. 59 of the T. P. 
Act such a mortgage could be created 
only by a registered instrument. To the 
same effect is the decision of Lokur, J., 
of the Bombay High Court, sitting singly, 
in Nigappa v. Danappa (AIR 1947 Bom 
206) where the aforesaid two Full Bench 
cases of the Rangoon High Court have 
been referred to and relied on. 


16. I would like to refer to one more 
decision on this point and that is the deci- 
sion of the Patna High Court in Bishnu 
Singh v. Sheodhari Das (AIR 1947 Pat 
110) where Agarwala, J., sitting singly, 
considered the fact of admission of par- 
ties, of the factum of unregistered mort- - 
gage, required to be registered, in a suit 
for redemption and relying on the above 
noted Privy Council case of Ariff v. Jadu- 
nath AIR 1931 PC 79 observed as under: 
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“So far as admission relied on by the 
plaintiffs is concerned, it amounts only to 
this that the defendants were put in pos- 
session as mortgagees under an oral mort- 
gage for a consideration of Rs. 600. If an 
admission is sufficient to create mortgage, 
then this admission must have that result, 
But since the decision of the Privy Coun- 
cil in ArifPs case that the requirement ot 
a statute cannot be got over by applica- 
tion of the doctrine of part performance, 
it is idle to contend that the requirement 
of S. 59, T. P. Act can be evaded in this 
way. S. 59 declares that a mortgage for 
a consideration of Rupees 100 or more 
must be by registered instrument. Ad- 
mittedly in this case, there was no instru- 
ment either registered or otherwise. There 
could, therefore, be no mortgage and the 
defendant? admission is insufficient to 
create what the statute prevents.” 


17. I respectfully agree with the above 
observations and I am of the opinion that 
the admission of the parties, if any, cannot 
be acted upon as substitute for a mort- 
gage which can be created only by a re- 
gistered document. 


18. The contention that where the fact 
of mortgage is admitted, a suit for re- 
demption would lie even though the mort- 
gage is invalid for want of registration is 
apparently based on the provisions con- 
tained in S. 58 of the Indian Evidence 
Act, 1872 whereunder no fact need be 
proved in any proceeding which parties 
admit or are deemed, under rules of 
pleadings, to admit by their pleadings. 
-But even if the factum of mortgage is re- 
garded as proved by way of such admis- 
sion, such admission will not prove a 
mortgage in law to sustain a suit for re- 
demption if it is further shown or ad- 
mitted that the mortgage was for more 
than Rupees one hundred and was not 
created by a registered instrument by 
which only such mortgage could be creat- 
ed. Even if the factum of a marriage or 
an adoption is admitted by the parties to 
a suit, such admission cannot still prove 
or be allowed to prove a marriage or ad- 
option, if it otherwise appears that the 
marriage could not take place in law be- 
cause, say, of the parties being within 
prohibited degrees of relationship or the 
adoption could not take place because, 
say, of absence of the capacity of the 
parties to take or give in adoption. Ordi- 
narily, an admission may dispense with a 
formal proof of the thing admitted: but if 
the thing so admitted can only operate or 
‘Itake effect only after complying with cer- 
jtain legal requirements in certain forms 
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and such requirements have not been 
complied with, an admission, however, 
clear and unconditional, cannot bẹ pre 
ssed to cure such illegality. I am, there- 
fore, of opinion that as the mortgage in 
this case was to be created by a register- 
ed ‘instrument under the relevant laws of 
Sikkim and has not been so created, a 
suit for redemption of such mortgage can- 
not lie and must fail and even admission 
of the defendants as to the factum of 
mortgage in their written statement and 
otherwise cannot cure the illegality and 
sustain the suit for redemption. 

19. Before parting with this point 1 
must refer to a rather recent decision of 
the Supreme Court in K. Variah v. P. C. 
K. Haji (AIR 1974 SC 689) where in spite 
of clear admission in writing of the defen- 
dant-respondent and his predecessor-in- 
interest as to the fact of the mortgage, it 
has been held that the plaintiff cannot 
obtain redemption or regain possession on 
the basis of a-mortgage which cannot be 
proved for want of registration. In that 
case the Supreme Court also appears to 
have approved the Full Bench Rangoon 
decision in Ma Kyi v. Maung Thon (AIR 
1935 Rang 2380) referred to hereinbefore 
and also the Division Bench decision of 


the Rajasthan High Court in Hansia v. 
Bakhtwarmal (AIR 1958 Raj 102). The 
decision in Hansia’s case has, however, 


been overruled by a later Special Bench 
decision in Lachhmi Narain v. Kalyan 
(AIR 1960 Raj 1) but nothing prevents the 
Supreme Court from approving an over- 
ruled decision of a High Court in pre- 
ference to the decision overruling the 
former. 


20. This brings us to be second ques- 
tion, namely, even if the plaintiff-respon- 
dent is not entitled to'a decree for re- 
demption for the reasons stated above, 
whether she would be entitled in this suit 
to a decree for possession on proof of 
title. It may be noted that the Supreme 
Court decision in K. Variah v. P. C. K. 
Haji (AIR 1974 SC 689) referred'to in the 
preceding paragraph has considered this 
very question though under slightly dif- 
ferent circumstances. The relevant obser- 
vations of the Supreme Court in the 
aforesaid case l p. 690, para 3) may be 
quoted hereunder: 

“Where a plaintif cannot regain the 
possession on the basis of an oral mort- 
gage as it canont be proved in a Court 
er law for want of registration, it is open 
to him to recover the possession on the 
strength of his title (see Ma Kyi v. Haung 
Than, AIR 1985 Rang 2380 at p. 231 (FB) 
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and Hansia v. Bhakhtawarmal (AIR 1958 
Raj 102 at p. 106). Luckily for them, the 
appellants did not base their suit solely on 
the oral mortgage. They also founded their 
claim on title”. 


21. It is no doubt true that in that 
case the Supreme Court referred to and 
relied on the fact of the alternative pra- 
yer having been “luckily” made in the 
plaint; but it is not possible to conclude 
from the aforesaid decision that the Sup- 
reme Court would have held the appel- 
late to be ‘unlucky’ and disentitled to the 
relief of recovery of possession but for 
such alternative prayer having been spe- 
cifically made. To my knowledge, the 
Supreme Court has never laid it down as 
the law that a relief not specifically pray- 
ed can never be granted or relief can 
never the given on a case not specifically 
pleaded. The rule Secundum Allegata Et 
Probata need not be strictly applied and 
has not been applied where there can be 
no surprise and the opposite party is not 
prejudiced thereby. I may refer to the 
decision of the Supreme Court in Firm 
Srinivas Ram v. Mahabir Prasad (AIR 
1951 SC 177) where the Supreme Court 
allowed a decree in favour of the plaintitt 
on a case not made out in the plaint and 
expressly approved the Privy Council de- 
cision in Mohan Manucha v. Manzoor 
Ahmad (AIR 1943 PC 29) where in a suit 
by the plaintiff to enforce a mortgage 
security, after the mortgage was held to 
be void as pleaded by the defendant, the 
plaintiff was allowed to repudiate the 
mortgage altogether and to claim a relief 
outside it in the form of restitution, though 
no alternative claim was made in the 
plaint to that effect as the Privy Council 
felt that the defendant would not be pre- 
judiced thereby and that the matter ought 
not to be left to a separate suit. I must 
also in this connection refer to the Sup- 
reme Court decision in Bhagwati Prasad 
v. Chandramaul, (AIR 1966 SC 785) where 
(at p. 788 Para 9 and 10) the law on the 
point has been authoritatively laid down 
as under:— 


“There can be no doubt that if a party 
asks for a relief on clear and specifie 
grounds, and in the issues or at the trial, 
no other ground is covered either direct- 
ly or by necessary implication, it would 
not be open to the said party to attempt 
to sustain the same claim on 
a ground which is entirely new”. 
(para 9) “But in considering the applica- 
tion of this doctrine to the facts of the 
present case, it is necessary to bear in 
mind the other principle that considera- 
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tions of form cannot override the legimate 
considerations of substance. If a plea is 
not specifically made and yet it is cover- 
ed by an issue by implication and the par- 
ties knew that the said plea was involved 
in the trial, then the mere fact that the 
plea was not expressly taken in the plead- 
ings would not necessarily disentitle a 
party from relying upon it if it is satis- 
factorily proved by evidence. The gene- 
ral rule no doubt is that the relief should 
be founded on pleadings made by the 
parties. But where the substantial matters 
relating to the title of both parties to the 
suit are touched, though indirectly or even 
obscurely, in the issues and evidence has 
been led about them, then the argument 
that a particular matter was not expressly 
taken in the pleadings would be purely 
formal and technical and cannot succeed 
in every case. What the Court has to con- 
sider in dealing with such an objection is; ` 
did the parties know that the matter in 
question was involved in the trial, -and 
did they lead evidence about it? If it ap- 
ears that the parties did not know that 
the matter was in issue at the trial’ and 
one of them has had no opportunity to 
lead evidence in respect of it, that un- 
doubtedly would be a different matter. To 
allow one party to rely upon a matter in 
epee of which the other party did not 
lead evidence and has had no opportunity 
to lead evidence would introduce con- 
siderations of prejudice, and in doing jus- 
tice to one party, the Court cannot do in- 
justice to another” (Para 10). ` 


As I understand it, the entire question is 
of susprise and prejudice to the defendant 
and if there is no question of the defen- 
dant being taken by surprise and being 
prejudiced thereby the plaintiff should be 
awarded all the reliefs which he may 
be found entitled to on the facts on re- 
cord even though the plaintiff in his plaint 
has not pleaded a particular case or prav- 
ed a particular relief. Let me, therefors, 
consider whether the title of the plaintiff 
or of her predecessors have been approv- 
ed in this case and whether consideration 
of such case would cause any surprise and 
prejudice to the defendants-appellants. 


22. In the plaint the plaintiff has 
clearly asserted that he had purchased the 
land in 1950 from one Jit Bahadur for 
Rupees six hundred and got the same 
mutated in his name. These averments have 
been expressly admitted by the defendants 
in their written statement. The prayers in 
the original plaint were for declaration of 
ownership and recovery of possession, for 
costs and for such other relief or reliefs 
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as thé Court might have deemed fit 
and proper. In the written statement the 
defendants have, apart from asserting that 
on the failure of the plaintiff to redeem 
the mortgage within the period of re- 
demption of six years, the mortgage 
amounted to an absolute sale in favour 
of the defendants, also asserted that they 
also adversely possessed the suit property 
against the right, title and interest of the 
plaintiff since the date of mortgage in 
1954 and thus acquired ownership by 
adverse possession. A specific issue has 
also been framed by the learned Addi- 
tional District Judge, being issue No. 3 on 
the question of adverse possession and 
has been decided against the defendants. 
The question of the defendants’ acquiring 
title by adverse possession obviously in- 
volves question of the plaintiffs losing his 
title as a result of such adverse possession. 
Question of title therefore, was specifi- 
cally raised by the defendants in the 
pleading and was put in issue and was 
heard and decided by the trial Judge. 
Therefore, there cannot be any question 
of any surprise or resultant prejudice to 
the defendants if the plaintiff is given de- 
cree on the finding of title without driv- 
ing the plaintiff to a separate suit. Let me, 
therefore, consider as to whether on the 
evidence on record the title of the plain- 
tiff to the suit property can be regarded 
to bave been proved. 


23. It should be notéd that in the 
Para. 8 of the written statement, the de- 
fendants have alleged that after the ex- 
ecution of the mortgage in 1954 which 
was to be redeemed within six years there- 
of, the original plaintiff Kaloo Darjee, who 
left for Kurseong “had been visiting Gang- 
kot, Sikkim, once in a year or two years 
prior to the lapse of the stipulated or spe- 
cified time, period and year of the said 
agreement-cum-mortgage document and 
the humble defendants repeatedly remind- 
. ed him to pay back their loan with in- 
terest” and that the said plaintiff “never 
cared to do so within the stipulated time 
nor after that” till the year of the suit and 
that the defendants had done “their duty 
by repeatedly reminding him to redeem 
his house and holding within the time 
limit” and “even the humble defendants 
sent a letter to this plaintiff to his address 
at Dalchini Para, Jalpaiguri asking him to 
hurry-up to redeem his property’. That 
being the defendants’ own case, it is clear 
that the defendants did not and could not 
possess the suit property adversely and 
asserting their full ownership during the 


entire period of redemption up to 1960 as 
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during that period they admittedly went 
on doing “their duty” of repeatedly re- 
questing the plaintiff to redeem the plain- 
tiffs own property being the suit property 
and, therefore, any adverse possession by 
and on behalf of the defendants could, if 
at all, start from or after February, 1960 
and the suit having been filed on 16th 
Aug. 1971 is well within the period of 
limitation of twelve years as fixed under 
the laws of limitation in Sikkim and the 
claim of the. plaintiff for declaration of 
title and recovery of possession is not 
barred by time. 


24. But that apart, from the evidence 
on record it is absolutely clear that the 
defendants have not made out any case of 
acquisition of title by adverse possession 
and the only two witnesses deposing for 
and on behalf of defendants, being the 
defendant Lal Bahadur and the defendant 
Bishnu Kala, nowhere in their deposition 
have even whispered that they possessed 
the suit property adversely at any point- of 
time. The case of adverse possession, 
therefore, must fail on the pleadings as 
well as on the evidence on record. The 
case sought to be made out by the defen- 
dants at the trial in support of their title 
and against the title of the plain- 
tiff is that plaintiff or her predeces- 
sor having failed to redeem her pro- 
perty within the stipulated period of six 
years, the defendants have become the 
owners of the suit property. For the 
reasons stated hereinbefore, there being 
no justifiable challenge to the title of the 
plaintiff in respect of the suit property, the 
title of the eae must be taken to have 
been proved. 


25. It may be noted that a case of part 
performance based on the principles con- 
tained in S. 58-A. T. P. Act, 1882 was 
pleaded in the written statement and was 
also put in issue but was negatived by 
the learned Additional District Judge. But 
this point has neither been taken in the 
grounds of appeal nor sought to be argu- 
ed by Mr. M. K. Pradhan appearing for 
the appellants-defendants nor any reliable 
foundation therefor has been laid by the 
defendants in their evidence during trial 
and this, therefore, need not detain us. T 
may, however, observe that the doctrine 
of part performance as enunciated in 
S. 53-A of the T. P. Act was held to be 
inapplicable as a principle of equity and 
justice even under the T. P. Act before 
the insertion of the aforesaid Section by 
the Amendment Act of 1929 and, there- 
fore, cannot be applied in Sikkim as such 
a principle and reference in this connec- 
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tion may be made to the Privy Council 
decision in Ariff v. Jadunath (AIR 1931 
PC 79) noted hereinbefore and the subse- 
quent Privy Council decisions following 
the same. 

26., I have already pointed out that 
even if the suit for redemption fails for 
invalidity of the mortgage, the plaintiff 
should be entitled to a decree for posses- 
sion on proof of title and in support there- 
of I may also refer to the decision of Har- 
rington, J. of the Calcutta High Court in 
Annada Hait v. Khudiram Hait ((1915) 19 
Cal LJ 582) where under similar facts and 
circumstances it was observed as under: 


“It appears to me that a suit for posses- 
sion on redeeming a usufructuary mort- 
gage is in substance a suit for possession 
of land. If the plaintiff establishes his title 
and the only answer the defendant has 
that the mortgage is void in point of law, 
still nevertheless the plaintiff would be 
entitled to get the land because the defen- 
dant on his own showing has no title what» 
soever to detain possession of the land. 


27. Against this decision of Harring- 
‘ton, J, hale was an appeal to the Divi- 
sion Bench and as will appear from the 
report noted above, the Division Bench 
consisting of Chief Justice Sir Lawrence 
Jenkins and Justice Sir Asutosh Mookher- 
jee dismissed the appeal. Ramesam. J., 0 
the Madras High Court also, on a differ- 
ence of opinion between Spencer J., and 
Venkatasubba Rao, J., and agreeing with 
the later, held in N. Appamma v. 5. 
Chinna Beadu (AIR 1924 Mad 292 at 296) 
that even though the mortgage in the casa 
was not and could not be proved for want 
of registration and even if the defendant 
acquired no interest of a mortgage by ad- 
verse possession, the plaintiff could suc- 
ceed if they were able to prove their title. 
The learned Judge also referred to and 
agreed with the aforesaid Calcutta deci- 
sion in Annada Hait v. Khudiram Hait 
mo 19 Cal LJ 582) and observed that 
the nature or the character of suit was not 
changed thereby as a suit to redeem a 
usufructuary mortgage was substantially 
a suit for possession. Reference in this 
connection may also be made to the deci- 
sion of the Pepsu High Court in Parsini 
v. Wasan Singh (AIR 1951 Pepsu 109) 
where it has been held that in a suit for 
redemption, even if the mortgage fails 
and is not capable of being proved for 
want of registration, a decree for posses- 
sion can be granted to and in favour of 
the plaintiff if he had proved his title tn 
the mortgaged property independently of 
the mortgage. 
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28. Agreeing .respectfully with the 
aforesaid Calcutta, Madras and Pepsu de- 
cisions which are, in my view, in- con- 
sonance and in accordance with the princi- 
ples laid down by the Privy Council and 
the Supreme Court decisions noted above, 
I am of the opinion that in this case also 
the plaintiff should be given decree of pos- 
session of the suit land on declaration of 
title and while the appeal filed by the de- 
fendants should be dismissed, the decree 
granted in favour of the plaintiff-respon- 
dent should be modified accordingly. 


29. Mr. M. K. Pradhan, the learned 
Advocate for the appellants-defendants, 
has lastly, but most strenuously, contend- 
ed that the original plaintiff Kaloo Darjee 
was of lower caste while the mother of the 
present plaintiff, deceased Lila Maya, was 
of higher caste and the marriage between ` 
them being invalid under Hindu Law, 
neither Lila Maya nor the daughter, the 
present plaintiff Bishnu Maya, could re- 
present the original plaintiff and continue 

e suit. 


80. It may be noted here that in 
Para. 5 of their written statement, filed 
in answer to the plaintiff filed by the 
original plaintiff Kaloo Darjee, the defen- 
dants, have stated inter alia that the 
agreement-cum-mortgage document was 
signed by “this plaintiff, his wife and his 
only daughter Bishnu Maya Darjeeni.” 
There being thus a clear admission as to 
the fact of marriage between the Kaloo 
Darjee and Lila Maya, the mother of the 
plaintiff, it would be, to use the language 
of the Privy Council in Ramamani v. 
Kulanthai ((1870) 14 Moo Ind App 346 at 
p. 355), “require the most conclusive evi- 
dence for its overthrow.” But far from 
adducing any such or any evidence to 
that effect, the defendants, as will appear 
from the order of the trial Judge dated 
20th Nov. 1972, did not at all oppose the 
prayer made by the widow Lila Maya and 
the present plaintiff Bishnu Maya to be 
substituted in this suit in place of deceas- 
ed plaintiff Kaloo Darjee as his legal re- 
presentatives., 


81. But after Lila Maya also died and 
the present plaintiff, who was already on 
record as a co-plaintiff in her right as a 
daughter of Kaloo Darjee, prayed to be 
permitted to continue the suit alone, the 
defendants, as will appear from the order 
dated 19th August 1975, challenged that | 
the right to issue survived in Bishnu Maya 
alone after death of Lila Maya and a 
separate issue, being No. 6, was tramed 
by the learned Judge as under:— 
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“Whether the right to sue the defen- 
dants survives: on the plaintif Bishnu 
Maya Darjeeni alone after the death of 
her mother Lila Maya Darjeeni?” 


32. The said issue was decided by the 
learned trial Judge in favour of Bishnu 
Maya holding that she, as the daughter 
of late Kaloo Darjee, was and is, the sole 
surviving heir and the right to sue the 
defendants solely survived in her after the 
death of her mother, late Lila Maya. 


83. It should be noted that what was 
challenged by the defendants was the 
right of Bishnu Maya to represent her 
mother deceased Lila Maya; but as al- 
ready noted, the right of Bishnu Maya and 
her mother deceased .Lila Maya to repre- 
sent her deceased father Kaloo Darjee, 
the original plaintiff, was never challeng- 
ed. If the marriage between Kaloo and 
Lila Maya was not valid under the law of 
any custom having the force of law, then 
one could have understood the contention 
that the daughter Bishnu Maya and her 
mother Lila Maya could not represent the 
deceased plaintiff Kaloo Darjee. But it is 
difficult to understand as to how and why 
the plaintiff Bishnu Maya could not re- 
present her own mother deceased Lila 
Maya even if the marriage between her 
own father and mother was in any way 
invalid, because there is no doubt that the 
children of invalid marriage can always 
inherit the rights of and represent the 
mother, 


34. As will further appear from the 
orders dated 21st May, 1975, 25th Feb., 
1975 and Ist April, 1975, long after the 
original plaintiff died and the daughter 
Bishnu Maya and the deceased widow Lila 
Maya were brought on record without ob- 
jection, the defendants amended their writ- 
ten statement and also filed additional 
written statement raising various new 
pleas, but at no point of time raised the 
question that the marriage between Kaloo 
Darjee and Lila Maya was and could not 
be valid on account of difference of 
castes. As has been noticed hereinbefore, 
under the law no relief should be granted 
to a party on a case not pleaded if it 
would cause surprise and prejudice to 
the party and I can have no doubt that it 
would be most surprising and prejudi- 
cial to the plaintiff to compel her to face 
a challenge as to the validity of the mar- 
riage between her father and mother even 
though such a case was not pleaded and 
put properly at any material stage. 

35. I should, however, point out that 
such a question as. this validity of mar- 
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riages between Hindus belonging to diffe- 
rent castes or sects would not detain any 
Court for a moment if the parties are 
domiciled in other States of India where 
the Hindu Marriages Validity Act, 1949 
was or the Hindu Marriage Act, 1955 is, 
in force, because under S. $ of the former 
Act and under S. 29 (1) of the latter Act, 
which repeals and replaces the former 
Act, no marriage between Hindus shall 
be deemed to be invalid or ever to have 
been invalid by reasons only of the fact 
that the parties belonged to different 
castes, sub-castes or sects. The Hindu 
Marriage Validity Act, 1949 did not and 
could not extend to the then State of 
Sikkim; the Hindu Marriage Act, 1955, 
also does not extend to Sikkim. But even 
then the said Act would have applied to 
this case in Sikkim if the parties were 
domiciled in any place where the Act ex- 
tends. There is nothing on record to show 
that the parties were so domiciled though 
there is evidence to show the Kaloo left 
for and resided in Kurseong and Jalpai- 
guri in the State of West Bengal where. 
the Hindu Marriage Act extends. There- 
fore, if the parties were not so domiciled 
and the question was to be decided in 
this suit, it would have to be decided ac- 
cording to the Shastric Hindu Law and 
customs, if any, having the force of law. 


86. Under the Shastric Hindu Law as 
interpreted by the Courts, marriages be- 
tween persons of different castes were 
divided under two heads: 


(1) Anuloma and (2) Pratiloma, the 
former being marriage between a male of 
higher caste and a female of lower caste 
and the latter being marriage between a 
male of lower caste and a female of 
higher caste. Though it is difficult to 
understand the rationale, it was generally 
held by the Court that while Anuloma 
marriages were not invalid, Pratiloma 
marriages were. I have, however, my own 
doubts as to whether Manu Smriti had 
absolutely forbidden Pratiloma marriages 
and declared them to be illegal. Raghu- 
nandana in his Udvaha Tattwa, however, 
relying upon certain texts of the Puranas, 
absolutely prohibited intercaste marriage. 
Be that as it may, Mr. M. K. Pradhan 
sought to base his argument on the view 
that Pratiloma marriages were invalid 
under the Shastric Hindu’Law and con- 
tended that Kaloo having belonged to the 
lower caste of Darjee and Lila Maya hav- 
ing belonged to the higher caste of 
Chhetri the marriage was Pratiloma and 
was void and as such neither the deceas- 
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ed Lila Maya nor the daughter Bishnu 
Maya could represent the original plain- 
tiff Kaloo. If it was necessary for us to 
determine this question I would have re- 
manded this case for ascertaining whether 
Darjee is lower and Chhetri is higher 
caste and whether any custom having the 
force of law and governing the parties 
allowed or did not allow such marriage. 
But as I have already stated, this point 
cannot be allowed to be raised in this 
case for the reasons stated hereinbefore 
and need not to be pursued any further. 


37. There is another aspect which also 
makes it unnecessary to pursue this point. 
As already noted, the deceased Lila Maya 
and the daughter Bishnu Maya and after 
the death of Lila Maya, Bishnu Maya 
alone have been substituted as legal re- 
presentatives of the original plaintiff to 
continue the suit. Legal representative for 
the purpose of a civil suit need not be, as 
will be irresistibly clear from the defini- 
tion of the expression “legal representa- 
tive” in S. 2 (11), Civil P. C., 1908, the legal 
heirs of the persons concerned or a per- 
son who in law represents the estate of 
the deceased, but may also be person 
intermeddling with the estate of the de- 
ceased even though such person is not the 
legal heir and from that point of view 
the question of heirship of the deceased 
Lila Maya and Bishnu Maya or the vali- 
dity of the marriage between Kaloo and 
Lila Maya is not at all material. 


88. It was duty of the defendants to 
enquire and ascertain as to who were the 
opa representatives of the original plain- 
tiff Kaloo and to raise objections at the 
earliest possible opportunity if the persons 
seeking to substitute the original plain- 
tiff were not the legal representatives and 
if no such objection is taken and person 
or persons has or have been substituted 
as legal representative of the deceased 
plaintif, it is no longer open to the de- 
fendants to contend at a later stage that 
true legal representative have not been 
brought on record and that the suit must 
fail. If authorities are at all necessary for 
this well-established proposition, one may 
refer to the Division Bench decisions of 
the Madras High Court in Meenatchi 
Achi v. Anantanarayan ( (1903) ILR 26 
Mad 224) and of the Bombay High Court 
in Bala Bai v. Ganesh Sankar ( (1903) ILR 
27 Bom 162) and also to the decision of 
the Lahore High Court in Tej Bhan v. 
Wali Dad (AIR 1921 Lah 60). 

39. All the points urged in support of 
the appeal thus fail and the appeal must, 
therefore, be dismissed. But while the 
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appeal fails, the decree under the appeal 
shall stand modifed to this extent that 
instead of a preliminary decree for re- 
covery of possession by redemption ot 
mortgage as granted by the learned Addi- 
tional District Judge, there shall be a 
decree for recovery of possession on 
declaration of title. The plaintiff-respon- 
dent will, however, get possession on pay- 
ment of Rupees three thousand as decreed 
by the lower Court. With this modifica- 
tion, the appeal is dismissed with costs. 


MAN MOHAN SINGH GUJRAL, 
C. J. :— I agree. 
Appeal dismissed. 
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Paul Sangay, Appellant v. Mahabir 
Prasad Agarwalla, Respondent. 


First Appeal No. 14 of 1976, D/- 7-12- 
1977. 


(A) Gangtok Rent Control and Eviction 
Act (1956), S. 4 — Eviction of tenant — 
Grounds — Onus of proof of conditions. 

The provisions of S. 4 clearly go to 
show that a landlord may evict a tenant 
only on one or more of the three grounds 
mentioned therein, namely : 

(1) that the whole or part of the pre- 
mises are required for the bona fide oc- 
cupation of the landlord or his depend- 
ents; 

(2) that the ves or pat of the pre- 
mises are required for thorough over- 
hauling; 5 ty 

(3) that the rent in arrears amount to 
four months’ rent or more. 

(Para 13) 

As the Preamble of the Act shows, the 
very purpose of the Act is to control evic- 
tion of the tenants and the first sentence 
of S. 4 reading “a landlord may not 
ordinarily eject any tenant” would give 
rise to an irresistible impression that the 
law-making authority regarded continuity 
of tenancies as the ordinary and desired 
state of affairs and termination of tenan- 
cies as something extra-ordinary, or, to 
put it in other words, “once a tenant, al- 
ways a tenant” and non-ejectment of 
tenants as the rule and eviction of tenants 
as the exception. (Para 14) 
_ Thus it would be held that the Act has 
imposed a restriction on the right of the 
landlord to evict and on the jurisdiction 
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of the Court to pass a decree for eviction 
against a tenant and the onus of proving 
the conditions, on proof of which alone 
. the tenant may be evicted, lies on the 
landlord and the ve purpose of the Act 
would be defeated if the landlords were 
allowed to come forward and to get ten- 
ants turned out on the bare plea that they 
want more accommodation for their oc- 
cupation or want to reconstruct the house. 
(Case law discussed), (Para 14) 


In the instant case it was contended 
that the landlord was required to con- 
struct a fifth storey as per his original 
plan of the building and the stairs were 
to be constructed through the fourth 
storey which was in the occupation of 
the tenant. In the circumstances it was 
held that this did not make out a legal 
ground for eviction. (Para 15) 


(B) Gangtok Rent Control and Eviction 
Act (1956), S. 4 — Notification No. 6326- 
600/H. & W. B., D/. 14-4-1949 — Evic- 
tion on ground of bona fide requirement 
must be of landlord and/or his depen- 
dants. (Interpretation of Statutes — Inter- 
pretation of word ‘or’). 


Under the provisions of S. 4 require- 
ment for the occupation of any person 
other than the landlord himself can be a 
ground of ejectment thereunder only if 
such a person, whether a wife or a son or 
a daughter, is “dependant” on the land- 
lord. It will neither be proper nor be per- 
missible to allow the expression “land- 
lord” to expand and emanate indefinitely 
and thus to include members of his family 
or any other person, whether dependant 
upon him or not, as that would amount to 
adding words to the provisions of the en- 
actment and thus to redraft the same. 

(Para 20) 

Under S. 4 requirement of premises, to 
sustain the decree for ejectment, must be 
for the “bona fide occupation of the land- 
lord, or his dependents”, The plaintiff 
must, therefore, prove that he “requires” 
the premises and not merely wishes or 
desires or intends to have the premises; 
that such requirement is for the “bona 
‘fide occupation”, that is, the need or 
necessity for such occupation is genuine 
and honest; and that such occupation is 
necessary for the landlord or for his de- 
pendants or for both the landlord and 
his dependents. Though the apparently 
disjunctive word “or” has been used in 
the expression “bona fide occupation of 
the landlord or his dependants”, there 
cannot be any doubt that the requirement 
for the bona fide occupation to justify a 
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decree of ejectment need not be of the 
landlord only or his dependant or depen- 
dants only but may also be a combined 
requirement of the landlord and his de- 
pendant or dependants and the word “or” 
is also to be read and construed as “and” 
whenever or wherever necessary. 
(Para 18) 
[Note : In this case the applicability of 
the Act was assumed, Distinction between 
the provisions of the Act and the notifica- 
tion was pointed out — Ed.] 
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BHATTACHARJEE, J.:— The suit 
which has wended its way to this Court 
in this appeal was filed in the Court of the 
District po e, Sikkim at Gangtok, by the 
plaintiff-landlord against the defendant- 
tenant for the recovery of arrears of rent 
and for the ejectment of the defendant 
from the premises held by him under the 
plaintiff as described in the schedule of 
the plaint, being “one shop-room with 
two rooms behind it with a verandah at 
the fourth storey (third floor) of an 
R. C. C. building situated at Mahatma 
Gandhi Marg, Gangtok Bazar”. The suit 
has been decreed by the learned District 
Judge by his judgment dated 19-10-1976, 
whereby the claims of the plaintiff for the 
Sjectment of the defendant and also for 
the arrears of rent amounting to Rs. 450/- 
have been allowed and the defendant has 
preferred this appeal against the aforesaid 
judgment and decree. 


2. The case of the plaintiff, stated 
briefly, is that the plaintiff is the owner 
of the premises in dispute, hereinafter 
pels: to as the suit-premises, and the 
defendant is a tenant under him at a 
monthly rental of Rs. 150/- only; the fur- 
ther case of the plaintiff is that originally 
the defendant took the tenancy for a 
period of one year only from 1-3-68 and 
executed a written agreement to that 
effect on 7-3-68 and that, after the ex- 
piry of the said period, when the plaintiff 
asked the defendant to vacate the posses- 
sion of the premises, the defendant re- 
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quested him to allow the defendant to 
continue possession of the suit-premises 
on the same rent as before on the under- 
standing that the defendant would vacate 
the same as and when the plaintif would 
need the premises and would ask the de- 
fendant to vacate the same. The plaintiff's 
case is that he began to request the de- 
fendant to vacate the premises since the 
month of Dec., 1974, but that the defend- 
ant refused to comply with his request 
and as a result the plaintiff served a 
notice dated 10-10-1975 upon the defend- 
ant asking him.to deliver possession of 
the premises within two months and also 
to clear off the arrears of rent due up-to- 
date. But, the plaintiff alleges, instead of 
vacating the premises and paying off the 
dues, the defendant started depositing the 
rent and electric charges in Court; the 
amount so deposited has covered the rent 
and electricity charges for the months of 
Oct. and Nov., 1975, and the defendant 
having already paid the rents up to the 
month of June, 1975, an amount of 
Rs. 450/- being the rent due for the 
months of July, Aug. and Sept., 1975 has 
remained due. 

8. The plaintiffs further case, as made 
out in paragraph 9 of the plaint, is that 
the plaintiff reasonably and bona fide 
ueeds the suit-premises and the case of 
the plaintiff for such requirement is based 
mainly, on two grounds. The first ground 
is that as per the approved plan of the. 
building in question, only four storeys 
were completed and the plaintiff has now 
been served with a notice by the Bazar 
Department to complete the construction 
up to the fifth storey in accordance with 
` the original plan and that as the flight of 
steps leading from the fourth storey as 
per the approved plan would have to be 
constructed from inside the suit-premises, 
the construction of the fifth storey cannot 
be proceeded with unless the defendant 
vacates the premises. The second ground 
made out by the pee is that apart 
from two married daughters and one un- 
married daughter, the plaintiff has three 
sons, of whom the eldest one Chiranjilal 
is aged about 22 years and the second son 
Khemchand is aged about 20 years and 
they “want to start their own independent 
business”, 


4, The defendant has contested the 
suit by filing written statement, admitting 
therein that he took the tenancy originally 
for a period of one year only as alleged 
by the plaintiff and executed a written 
agreement to that effect. But the case of 
the defendant is that after the expiry of 
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the period of one year there was an 
understanding between the parties that 
the tenancy in question would continue 
as long as the defendant would continue 
to pay rent regularly. The defendant has 
admitted depositing of rent and electri- 
city charges in Court and has denied that 
the amount of Rs. 450/- is due from him 
to the plaintiff as arrears of rent as alleg- 
ed in the plaint. The defendant has fur- 
ther denied that the proposed steps for 
the construction of the fifth storey are to 
be constructed from within the premises 
in his occupation and has also denied that 
the plaintiff requires the suit-premises 
on any ground as alleged and has asserted 
that the grounds so alleged are only false 
pretexts to eject the tenant. 


5. On the pleadings of the respective 
parties the learned District Judge framed 
the following issues :— 

(1) What amount by way of arrears of 
rent is due from the defendant to the 
plaintiff P 

(2) Whether the plaintiff requires the 
premises for bona fide personal necessity ? 

(8) Relief. 


6. The plaintiff in support of his case 
has examined three witnesses includin 
himself while the defendant has examine 
himself only in support of his case. 


7. After recording the evidence and 
after hearing the plaintiff on whose behalf 
a written argument was submitted and 
hearing the defendant through his lawyer, 
the learned District Judge has decreed 
the suit by his judgment as aforesaid. On 
the first issue relating to the arrears of 
rent, the learned District Judge has held 
that the defendant was in arrears of rent 
for Rs. 450/- for the months of July, 
Aug. and Sept., 1975 and has granted a 
decree in favour of the plaintiff for the 
said amount, On the second issue as to 
the requirement of the premises by the 
pa the learned District Judge has 

eld that the plaintiff requires the pre- 
mises in dispute for bona fide necessity of 
his dependents and has accordingly grant- 
ed a decree for ejectment of the defend- 
ant from the suit-premises. 

8. Being aggrieved by the aforesaid 
judgment of the learned District Judge, 
the defendant-appellant has preferred this 
present appeal. 

9. I have gone through the records of 
the case and have examined the evidence 
on record and have also heard the par- 
ties appearing in person, who have also 
put their submissions before us in writing. 
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10. From the evidence on record 1°: 11 This brings me to the most matė- ` 


am satisfied that the decision of the learn- 
ed District Judge on the first issue as to 
the amount of rent in arrears is correct. 
From Ext-D 1 it appears that the defend- 
ant paid rent for the month of June, 1975. 
The deposit of rent in Court made hy the 
defendant is admittedly for the months of 
’ Oct. and Nov., 1975 and there is nothing 
on record, oral and documentary, to show 
that the rents for the months of July, 
Aug. and Sept., 1975, have been paid by 
the defendant to the plaintiff. The case of 
the defendant that there was an amount 
of Rs. 800/- lying as security deposit in 
the hands of the plaintiff and was to be 
adjusted by the plaintiff towards the rent 
cannot be accepted as it is clear from 
Ext-P. 1, which is the written agreement 
dated 7-3-68 executed by the defendant, 
that the amount of Rs. 800/- so deposited 
was to remain with the plaintiff as secu- 
rity deposit till the suit-premises were 
vacated by the defendant, and as such I 
find no substance in the contention of the 
defendant that the said security deposit 
of Rs. 800/- was to be adjusted by the 
plaintiff with the rent of the premises as 
‘and when such rent would fall due or be 
in arrear. I am, therefore, clearly of opi- 
nion that the finding of the learned Dis- 
trict Judge that the defendant in fact 
failed to pay or deposit rents for the 
months of July, Aug. and Sept., 1975 is 
justified and his granting a decree for the 
amount of Rs. 450/- as arrears of rent for 
the aforesaid three months is also not 
wrong. But as it is the admitted case of 
the plaintiff also that Rs. 800/- was lying 
with him as security deposit made by the 
defendant, and as the learned District 
Judge has decreed the suit not only for 
arrears of rent but also for ejectment, the 
learned District Judge should have, in my 
view, directed that the said amount of 
Rs. 800/- was to be adjusted by the plain- 
tiff towards the arrears of rent as afore- 
said and should have passed a decree of 
Rs. 150/- only and I would have modified 
the decree accordingly if I was satisfied 
that the decree for ejectment granted by 
the learned District Judge was also cor- 
rect and could be sustained. But as I am 


of the opinion that the decree granted by 
the learned District Judge relating to 
ejectment of the defendant from the suit- 
premises cannot be sustained and is to be 
set aside, the decree for the entire 
amount of Rs. 450/- as has been granted 
by the learned District Judge, need not 
be disturbed. 


‘any time. 


rial issue in this case, being Issue No. 2, 
as framed by the learned District Judge. 
Ihave already noted that on this issue 
the learned District Judge has held that 
the plaintiff requires the premises in dis- 
pute for bona fide necessity of his de- 
pendents and I have already indicated 
that in my opinion this finding of the 
learned. District Judge is erroneous and 
the appeal is to be allowed to that extent 
and the decree so far it relates to the 
ejectment of the defendant, is to be set 
aside. For the purpose of this appeal, I 
will proceed on the basis that the law 
relating to eviction of tenants of premises 
is contained in the Gangtok Rent Control 
and Eviction Act, 1956. In Jokhiram v. 
Mangturam Agarwalla (1977-1, Sikkim LJ 
80) it was urged before us that the Gang- 
tok Rent Control and Eviction Act, 1956 
does not and cannot apply to any pre- 
mises. Relying on the provisions of Sec-. 
tion 1 (iii) of the said Act, which provides 
that the said Act extends to “all buildings 
and constructions situated within the area 
of Gangtok Bazar which may be fixed 
from time to time by the Sikkim Darbar”, 
it was urged before us in that case that 
the said Act does not and cannot apply to 
any premises as the area of “Gangtok 
Bazar” has never been fixed by the Sikkim 
Durbar or by the State Government at 
In that case it was, however, 
held that whether or not the said Act ap- 
lied, the suit for ejectment was to fail 
or want of notice of the termination of 
tenancy in accordance with the agree- 
ment between the parties and it was not, 
therefore, necessary for us to decide the 
question as to the applicability of the said 
Act and we left that question open. We, 
however, pointed out in the said Jokhi- 
ram’s case that even if the Act ot 1956 
was not ofa to any premises in the 
absence of any fixation of the area of 
Gangtdk Bazar by the Sikkim Durbar or 
the State Government under S. 1 (iii) of 
the said Act, the earlier law contained in 
the Notification No. 6326-600/H & WB 
dated 14th Apr., 1949 would continue to 
apply and that the said law also contains 
provisions relating to ejectment of tenant 
which are similar to those contained in 
the Act of 1956. The same question came 
up before this Court in Smt. Shakuntala 
Bai v. K. N. Dewan (1977-1 Sikkim LJ 
83), a case decided by my Lord the Chief 
Justice sitting singly and it appears that 
in that case also the point was not ex- 
pressly decided and it was only observed 
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relying on: Jokhiram’s case, that even if 
the Act of 1956 was not applicable, the 
similar provisions contained in the afore- 
said Notification of 1949 would continue 
to apply. I, however, feel that this Court 
should, as early as possible and once for 
all, decide the said question se that all 
concerned may know with certainty as to 
which of the two provisions of law are 
really applicable and I decided to do so 
in this case. But on further consideration, 
I have refrained from doing so because 
none of the parties in this case has raise 
that point in any way and I would like to 
decide this point in a proper case m which 
the point is directly and specifically rais- 
ed and after receiving the assistance of 
learned lawyers, if any, appearing for the 
. parties. As the said question has neither 
been raised in this case. directly or in- 
directly, and as neither of the parties is 
represented before us by any lawyer, I 
have, though reluctantly, decided not to 
deal with or determine this pomt and as 
in this case both the parties 
have, both in the trial Court and also be- 
fore us, proceeded on the basis that the 
Act of 1956 applied to the case, I have 
also decided to proceed on such basis. 
But I would, however, still like to examine 
the provisions of the said Notification 
dated 14th Apr., 1949 and to decide 
whether the appeal would succeed or fail 
if the provisions contained in the said 
Notification would have applied to this 
case, 


Gi 


12. I, therefore, proceed to examine 
the relevant provisions of the Gangtok 
Rent Control and Eviction Act, 1956. The 
Act ex facie deals with the difficult pro- 
blem of scarcity of accommodation and, 
as the provisions thereof will clearly de- 
monstrate, is more protective of the inte- 
rests of the tenants than of the landlords. 
The Act professes to control premises, 
tenancies and the rents therefor and the 
eviction of the tenants therefrom. The 
Act restricts and puts an embargo on the 
power of the landlord to let or to rack- 
rent or evict tenants at their sweet-will. 
It has been observed by the Supreme 
Court in D. N. Sanghavi and Sons v. 
Ambalal Tribhuvan Das (AIR 1974 SC 
1026 at 1028), construing the provisions 
of the Madhya Pradesh Accommodation 
Control Act, 1961, that “the direct and 
immediate object of the Act is to ensure 
eccupation ot accommodation by them 
who are in need of it” and that “broadly 
speaking, a construction which fulfils this 
purpose should be preferred to the alter- 
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native: construction which frustrates it“ 
In the light of the observation of the 
Supreme Court, let me now read S. 4 of the 
Gangtok Rent Control and Eviction Act, 
1956 which contains the material provi- 
sions for this appeal. Section 4, therefore, 
is quoted herein below:— 

“A landlord may not ordinarily eject 
any tenant. When however, the whole or 
part of the premises are required for the 
bona fide occupation of the landlord or 
his dependents or for thorough over- 
hauling (excluding additions and altera- 
tions), or when the rent in arrears amounts 
to four months’ rent or more, the land- 
lord may evict the tenant on fling a suit 
for ejectment in the Court of the Chief 
Magistrate.” 

13. The provisions of S. 4, as quoted 
above, clearly go to show that a landlord 
may evict a tenant only on one or more 
of the three grounds mentioned therein, 
namely : 

(1) that the whole or part of the pre- 
mises are required for the bona fide oc- 
cee of the landlord or his depen- 

ents; 


(2) that the whole or part of the pre- 
mises are required for thorough over- 
hauling; 

(8) that the rent in arrears amounts to 
four months’ rent or more. 


14. As the preamble of the Act shows, 
the very purpose of the Act is to control 
eviction of the tenants and the first sen- 
tence of S. 4 reading “a landlord may not 
ordinarily eject any tenant” would give 
rise to an irresistible impression that the 
law-making authority regarded continuity 
of tenancies as the ordinary and desired 
state of affairs and termination of tenan- 
cies as something extraordinary, or, to 
put it in other words, “once a tenant, al- 
ways a tenant” and non-ejectment of 
tenant as the rule and eviction of tenants 
as the exception. Relying on the observa- 
tions of the Supreme Court in Mattulal v. 
Radhe Lal (AIR 1974 SC 1596 at 1602), 
while dealing with similar restrictive pro- 
visions of the Madhya Pradesh Accom- 
modation Control Act, 1961, and in Neta 
Ram v. Jivan Lal (AIR 1968 SC 499 at 
602), while construing similar restrictive 
provisions of the Patiala and East Punjab 
States Union Rent Restriction Ordinance, 
I would like to hold that the Gangtok 
Rent Control and Eviction Act, 1956 has 
imposed a restriction on the right of the 
landlord to evict and on the jurisdiction 
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of the Court to pass a decree for eviction 
against a tenant and that the onus of pee 
ving the conditions, on proof of which 
alone the tenant may be evicted, lies on 
the landlord and that the very purpose of 
the Act would be defeated if the landlords 
were allowed to come forward and to get 
tenants turned out on the bare plea that 
they want more accommodation for their 
occupation or want to reconstruct the 
house. In the light of the aforesaid ob- 
servations let me, therefore, see whether 
on the evidence on record the landlord 
can be said to have discharged his onus 
and has been able to prove that the case 
as made out by him has satisfied and of 
the three conditions, on proof of which 
alone he can be awarded a decree for 
ejectment. 


15. Neither in the plaint nor in the 
evidence, the landlord had made out any 

ound that the suit-premises are required 
or “thorough over-hauling” or that any 
reconstruction or even repairs, whether 
major or minor, is or are required so far 
the suit-premises are concerned. The only 
case of the landlord on this aspect is that 
as per the original plan of the aang 
it was to be constructed u to the 
storey and that the Bazar eportmenk has 
also directed him to do so by its letter 
dated 19-12-1975 marked as Ext-P 7. I 
need not go into the question as to whe- 
ther Ext-P 7 can be said to have beer 
duly proved or properly admitted or whe- 
ther the Bazar Department has a right to 
compel anyone to add a fifth storey to a 
fourth storeyed building simply because 
in the original plan as approved by the 
Department, a fifth storey was also pro- 
posed to be constructed and that without 
such a fifth storey, the building “looks 
odd and ugly”. But even assuming that a 
fifth storey was required to be construct- 
ed, I am of opinion that the learned Dis- 
trict Judge was right in holding that the 
same does not make out a legal ground 
for the  ejectment. The  Jearned 
Judge has observed in his judgment that 
‘in Section 4, however, additions and 
alterations to a building have been speci- 
fically excluded and, therefore, it is not 
contemplated as a ground oi ejectment in 
S. 4 of the Act. It is only when the land- 
lord requires a premises for thorough 
over-hauling that he can claim ejectment 
of the tenant. In the present case it is 
not at all alleged in the plaint that the 
plaintiff wanted to thoroughly overhaul 
the existing premises in dispute and, 
therefore, the defendant should be eject- 
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ed from the premises”. I: agree with the 
finding of the learned District Judge. 

16. The plaintiff has not also claimed 
ejectment on the ground that “the rent in 
arrears amounts to four months’ rent or 
more”, as his own case is that a sum of 
Rs. 450/- only, which amounts to three 
months rent only; is in arrears and has 
only claimed recovery of the said amount. 
I have already observed that the learned 
District Judge was right in holding that 
the said amount was due, I have already 
noted that the learned District Judge has 
pramed a decree for ejectment also and 

as at the same time found that a sum of 
Rs. 300/- was lying in deposit with the 
plaintif as security for the rent. As I have 
already observed, if the learned District 
Judge was right in granting a decree for 
ejectment, he should have ordered the 
aforesaid amount of Rs. 300/- lying with 
the plaintif to be adjusted towards the 
arrears of rent and should have granted a 
decree for Rs. 150/- only. But as, for the 
reasons to be stated hereafter, I am of 
opinion that the decree of ejectment can- 
not be sustained, I would not disturb the 
decree for Rs. 450/- for the arrears of rent 
as according to the terms of Ext-P 1, the 
said deposit of Rs. 800/- is to remain in 
deposit unti] the defendant vacates the 
premises, 

17, The only point which now remains 
for consideration is whether the learned 
District Judge was right in holding that 
the plaintiff requires the said premises for 
bona fide occupation of his dependents 
and in granting a decree for ejectment on 
that ground. 


18. As already seen, under the provi- 
sions of Section 4 of the Gangtok Rent 
Control and Eviction Act, 1956, require- 
ment of premises, to sustain the decree 
for ejectment, must be for the “bona fide 
occupation of the landlord, or his depen- 
dents”. The plaintiff must, therefore, 
prove that he “requires” the premises and 
not merely wishes or desires or intends to 
have the premises; that such require- 
ment is for the “bona fide occupation”, 
that is, the need or necessity for such oc- 
cupation is genuine and honest; and that 
such occupation is necessary for the land- 
lord or for his dependents or, I may add, 
for both the landlord and his dependents. 
Though the apparently disjunctive word 
“ox” has been used in the expression “bona 
fide occupation of the landlord or his de- 

ndents”, there cannot be any doubt 
that the requirement for the bona fide oc- 
cupation to justify a decree of ejectment 
need not be of the landlord only - or his 
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dependent or dependents only but may 
also be a combined requirement of the 
landlord and his dependent or dependents 
and the word “or” is also to be read and 
construed as “and” whenever or where- 
ever necessary. 


19. I am aware of the long catena of 
the cases of the different High Courts 
construing the expression “landlord”, or 
“for the occupation of the landlord”, or 
“his occupation”, or “his own oc- 
cupation” and similar expressions in 
the different enactments relating to 
eviction of tenants of premises 
prevailing in other States and that 
the preponderance of those authori- 
ties is in favour of the proposition that 
such expressions would not only mean or 
relate to the landlord himself but would 
include his family and dependents and 
such person or persons as may be essen- 
tial and necessary for the purpose of 
such occupation. In fact, there is a 
myriad of precedents on this point laying 
down that such expressions are to receive 
and to be given a fair and liberal construc- 
tion. It is not possible, nor do I propose 
or think it necessary, to refer to those 
numberless decisions urging uniformly 
for a fair and liberal construction, but 
failing, for obvious reasons, to lay down 
any uniform standard therefor. The Cal- 
cutta High Court in Pushpalata v. Dinesh 
gem 85 Cal LJ 74 at 79) has held that 
the expression ‘his own’ does not neces- 
sarily mean of the particular individual 
alone but must be interpreted to include 
the individual’s family and dependents 
and such person or persons who may be 
essential and necessary for the purpose of 
such occupation. In determining what is 
family or dependent or a person essential 
or necessary for occupation, it is not only 
permissible but it is proper and desirable 
for the Court to bear in mind the context 
of social order, the habits and ideas of 
living and the religious and socio-religious 
customs of the community to which the 
individual concerned belongs”. This Cal- 
cutta case has been quoted with approval 
and relied on by a Division Bench of the 
.Patna High Court in Bidhu Bhusan Sen 
v. Commr., Pama Division (AIR 1955 Pat 
496), where it has been held by Kanhaiya 
Singh, J. that the expression “his own oc- 
cupation” or “his own business” should 
be given a wider and liberal connotation 
so as to include persons who, though not 
members of the family of the landlord, 
are living with him and are dependent upon 
him. In the said Division Bench case, Das, 
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C, J. (as his Lordship then was), in his 
concurring judgment also held that the 
expression “his own occupation” does not 
mean “only the occupation of the landlord 
himself but includes the occupation of 
other persons who live with the land- 
lord and are economically dependent on 
him”. The aforesaid Calcutta case has 
also been quoted with approval and relied 
on by a Division Bench of the Punja 

High Court in Nanak Chand v. Tara Devi 
(AIR 1953 Punj 156). The Division Bench 
of the Andhra Pradesh High Court also in 
B. Balaiah v. Chandoor Lachaiah (AIR 
1965 Andh Pra 485 appears to have quot- 
ed and relied on the observations of the 
aforesaid Calcutta case, without, how- 
ever, expressly referring to it, and has also 
referred to and relied on several other 
decisions of the other High Courts in- 
cluding the Patna decision above referred 
to and also to two English decisions and 
has held that “the expression landlord’ or 
‘his’ must include all normal emanations 
of the landlord, for instance, if the land- 
lord is a married man, he must be entitled 
to include with himself his wife and 
children” and that “one cannot construe 
the said expression strictly as applying 
physically only to the landlord himself” 
and “must include any normal emanations 
of the landlord” and finally held that if 


‘a major son of the landlord, who is a co- 


parcener of the landlord’s Hindu Joint 
Family, intends to start a business, the 
requirement therefor shall be regarded as 
a requirement of the landlord. 


20. I can understand that if the en 
actment in question providing for eject- 
ment of tenants on the ground of a re- 
quirement of the landlord uses the expres- 
sion “occupation of the landlord” or “his 
own occupation” or other similar expres- 
sions referring to the landlord only, like 
the enactments which were considered 
and construed by the Calcutta High Court 
in Pushpalata’s case and the Patna High 
Court in Bidhu Bhusan’s case, and the 
Andhra Pradesh High Court in Balaiah’s 
case, such expressions may be required to 
be construed as not applying strictly or 
exclusively to the landlord himself, but as 
including his family or dependents or 
other normal emanations. But where, as 
here before us, the relevant enactment, 
being the Gangtok Rent Control and Evic. 
tion Act, 1956, uses both the expressions 
“landlord” and also “his dependents” and 
expressly provides, as one of the excep- 
tions to the general legislative principle of 


Pe APOE of the tenants as declar- 


in the opening of S. 4, that a landlord 
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may evict a tenant when the whole or 
part of the premises are required for the 

ona fide occupation of the landlord, or 
his dependents only, I am afraid that it 
will neither be proper nor be permissible 
to allow the expression “landlord” to ex- 
pand and emanate indefinitely and thus 
to include members of his family or any 
other person, whether dependent upon 
him or not, as that would amount to add- 
ing words to the provisions of the enact- 
ment and thus to redraft the same. Nor 
do I think that I can or need construe the 
expression “landlord” in S. 4 of the Gang- 
tok Rent Control and Eviction Act, 1956, 
in the way in which the expression “his 
own occupation” has been construed by 
the Patna High Court in Bidhu Bhusan’s 
case, namely, to include such members of 
his family or others, who live with him” 
and “are economically dependent on him’, 
as such a construction would make the ex- 
pression “or his dependents” in S. 4 of 
the Act entirely redundant and otiose. i 
am, therefore, of the opinion that under 
the provisions of S. 4 of the Gangtok Rent 
Control and Eviction Act, 1956, require- 
ment for the occupation of any person 
other than the landlord himself can be a 
ground of ejectment thereunder only if 
such a person, whether a wife or a son 
or a daughter, is “dependent” on the 
landlord. 


21. As I have already noted, the learn- 
ed District Judge has granted a decree 
for ejectment holding that “the plaintiff 
requires the premises in dispute for bona 
fide necessity of his dependents”. I have 
noted before that the case of the plaintiff 
is that his two sons have given up their 
studies and want to start business. I have 
already pointed out that in order to jus- 
tify a decree for ejectment under S. 4 of 
the Gangtok Rent Control and Eviction 
Act, 1956, on the ground of requirement 
for bona fide occupation of any person 
other than the landlord, such person must 
be a dependent of the landlord. A son, 
whether a major or minor, may not neces- 
sarily be a dependent on the father and 
I do not find that the learned District 
Judge has anywhere held that the two 
sons of the plaintiff were also his depen- 
dents and I also do not find any clear or 
clinching evidence on this point. Though 
I feel that before granting a decree for 
ejectment in this case, the learned Dist- 
rict Judge should have adverted to and 
considered the question as to whether the 
two sons of the plaintiff have been prov- 
ed to be his dependents, yet I do not pro- 
pose to reverse the finding of the learned 
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District Judge on. this ground, as. it ap- 
pears that the defendant, who. was repre 
sented by a lawyer in the Court below, has 
not at any stage during the trial disputed 
that the two sons of the plaintiff are his 
dependents and has not also challenged 
the decree on any such ground in his 
memorandum of appeal. 


22. But I, however, feel that there are 
some other serious infirmities in this case 
for which the decree for ejectment cannot 
be sostames and ought to have been set 
aside. 


98. I have already summarised the 
legal position hereinbefore and I may 
point out that the same view has also been 
adopted by my Lord the Chief Justice in 
Sakuntala Bai v. K. N. Dewan, already 
referred to, which is also a case under this 
Act (and has now been reported in 1977-1 
Sikkim LJ 83) where it has been observ- 
ed by my Lord (at page 86, Para. 10) that 
“the landlord can have the buildin 
vacated if it is required for ‘his person 
sci werercd or ‘for occupation of his de- 
pendents’”. There cannot be any diffe- 
rence, either etymologically or in law, be- 
tween the expression “personal occupation” 
and “his own occupation’. In D. N. 
Sanghavi’s case, already referred to here- 
inbefore, the Supreme Court has observed 
(AIR 1974 SC 1026 at 1080-31) that the ex- 
pression “his occupation” or ‘his own oc- 
cupation” “connotes the idea that the ac 
commodation is needed directly and sub- 
stantially for his occupation”. In that case, 
the case of the plaintiff was that he re- 
quired the suit-premises for his business, 
it was, however, found that the plaintiff 
was only one of the several partners of 
the said business and there was nothing on 
record to show that the plaintiff had any 
active hand or role in the management of 
the said business. The Supreme Court, 
while pointing out that a decree for eject- 
ment could be passed in favour of a land- 
lord for “his own occupation” or “his busi- 
ness”, observed that there was nothing on 
record to show as to what was the actual 
role of the plaintiff in the said partnership 
business and whether he had any active 
role in the management of the said busi- 
ness and that as such it could not be held 
that the accommodation for such a busi- 
ness is necessary “for his own occupation” 
or “for his business”, In the case before 
us, in the plaint and throughout. the trial 
the case of the plaintiff is that the busi- 
ness which his sons “want to start” would 
be their “own” “independent” business and 
that. being.so, any requiremént for such.4 — 


1980. - 


would have no . role or share or interest 
cannot be regarded as a requirement for 
the occupation of the plaintiff-landlord 
according to the ratio of the Supreme 
Court case or for “his personal occupa- 
tion” as the said expression has been used 
in Sakuntala Bai’s case. 

24, Let me, therefore, examine assum- 
ing that the two sons of the plaintiff 
are his dependents, whether it has been 
proved that the suit-premises are requir- 
ed for the bona fide occupation for the 
business which the said two sons “want to 
start”. In Mattulal’s case already referred 
to, (AIR 1974 SC 1596) the Supreme 
Court, after observing that the onus of 
proving the conditions, on proof of which 
alone, a decree for ejectment can be 

ranted, lies on the plaintiff, has observed 
AIR 1974 SC 1596 at 1602-08) that “it 
must be observed that the mere assertion 
by the landlord that he requires........ 
the premises in the occupation of his ten- 
ant raises no presumption that he genui- 
nely requires the premises for his use”. 
It was further observed that “it is now 
well-settled by several decisions of this 
Court including the decision in Sarvate 
T. B.’s case, 1966 MPLJ 26 (SC) and Smt. 


Kamla Soni’s case, C. A. No. 2150 of 1966, - 


dated 26-9-1969* that mere assertion on 
the part of the landlord that he requires. . 
....the accommodation in the occupation 
of the tenant for the purpose of starting 
or continuing his business is not decisive. 
It is for the Court to determine the truth 
of the assertion and whether it is bona 
fide. The test which has to be applied is 
an objective test and not a subjective one 
and merely because a landlord asserts that 
he wants ....the accommodation for the 
purpose of starting or continuing his busi- 
ness, that would not be enough to estab- 
lish that he requires it for 
and that his requirement is bona fide. The 
word ‘requires’ signifies that mere desire 
on the part of the landlord is not enough 
but there should be an element of need 
and the landlord, must show—the burden 
being upon him—that he genuinely re- 
uires, ..... the accommodation for 


the purpose of starting or continu- 
ing own business”. Similar ob- 
servations have also been made 


by the Supreme Court in Pheroze Bamanji 
Desai v. Chandra Kanta M. Patel (AI 
1974 SC 1059 at 1063) while construing the 
word “requires”. . 
25. In the case before us the plaintif- 
landlord, P. W. 1, has stated in his evi- 
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dence: that..his sons said to him that they 
did not want to continue their studies and 
want to start some business separately. 
Shri Chothmull Joshi, P. W. 2, has depos- 
ed that when the two sons of the plaintiff, 
Chiranjilal and Khemchand, discontinued 
their studies, he tried to persuade them 
to continue their studies, P. W. 2 has fur- 
ther stated that Khemchand, however, 
said to him that. “he did not want to con- 
tinue his studies and I should rather pre- 
vail upon the plaintiff that he should get 
him some business started.” P. W. 2 has 
further stated that the eldest son of the 
plaintiff also left his studies and that the 
said son, that is, Chiranjilal, also told 
P. W. 2 that he wanted to start an inde- 
pendent business. The only other witness 
on behalf of the plaintiff, Dharamlal 
Prasad, P. W. 8, has stated nothing on this 
point. 


26. Neither Chothmull Joshi, P. W. 2, 
nor Dharamlal Prasad, P. W. 8, was a 
summoned witness. I should not be under- 
stood to mean that an unsummoned wit- 
ness cannot be relied on; but I only pro- 
pose to take this fact into consideration 
in assessing the credibility of this witness, 
P. W., 2. P. W. 2 has further stated that 
the plaintiff has only two rooms and a 
kitchen in his possession while it is the 
definite evidence of the plaintiff, P. W. 1, 
himself that he is in possession of the 
three storeys of the four-storeyed build- 
ing. This is again a fact which, I think, I 
should take into consideration in deciding 
the credibility of this witness. But everv- 
thing apart, what strikes me most in this 
case is that it is not the case of the plain- 
tiff at any stage that he requires the suit- 
premises as he genuinely intends to es- 
tablish his sons in business but his case 
all-through is that his sons have said that 
they want to start separate and indepen- 
dent business and the suit-premises are 
necessary therefor. The two sons, Chiranji. 
lal and Khemchand, have not come or 
been examined as witnesses in this case 
and the only evidence about their inten- 
tion to start business is that they said so 
to P. W. 1 and also to P. W. 2. I am afraid 
that unless these two sons themselves 
come forward and depose that they genui- 
nely and honestly intend to start a busi- 
ness, the evidence of P. W. 1 and P. W.2 
that they told them that they wanted to 
start separate business must: be rejected as 
hearsay. I have already pointed out that 
the plaintiff has nowhere stated that it is 
he who has decided to settle his sons in 
business and different considerations 
might have arisen ‘if the’ plaintif. could 
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and did say so. But as the plaintiff 
bas nowhere said so an the 
so-called evidence of the plain- 


tiff and P.W. 2 as to the intention 
of the two sons to start business is to be 
rejected as hearsay, I am afraid that there 
is nothing on record from which I can 
conclude that the suit-premises are genui- 
nely and bona fide required for any busi- 
ness which the two sons are alleged to 
have intended to start. Non-examination 
of the two sons, who would have been 
the best witnesses to state as to whether 
they genuinely and honestly intend to start 
separate business and that the suit pre- 
mises are required therefor, without any 
explanation for their non-examination, 
cannot but raise an adverse inference 
against the plaintiffs case. I, therefore, 
hold that the plaintiff has failed to prove 
that the suit-premises are required for his 
bona fide occupation or for the bona fide 
occupation of his dependents and the de- 
cree for ejectment granted by the learned 
District Judge cannot, therefore, be sus- 
tained and must be set aside. 


27. Before parting with this case I 
would, however, like to observe one thing 
more. As I have already pointed out at the 
out-set, I have proceeded on the basis 
that the Gangtok Rent Control and Evic- 
tion Act, 1956 applies to this case. I have 
also pointed out that this Court has both 
in Ppa ney case (1977-1 Sikkim LJ 30) 
and in Sakuntala Bai's case (1977-1 Sikkim 
LJ 33) held that even if the said Act of 1956 
is not applicable, the suit for eviction of 
tenants would be governed by the provi- 
sions of law contained in the Notification 
No. 6326-600/H&WB, dated 14th Apr. 
1949 and that the provisions of law as 
contained in the said Notification are also 
more or less similar. But I should, how- 
ever, point out that in Para. 2 of the Noti- 
fication of 1949, the ground of ejectment 
is requirement of the premises for the 
“personal occupation” of the landlord, 
while as I have already noted, under the 
Act of 1956 the ground of ejectment is re- 
quirement of the premises for the bona 
fide occupation of the landlord or his de- 
pendents, I have already pointed out, rely- 
ing on the Supreme Court case of D. N. 
Sangavi v. A. T. Das (AIR 1974 SC 1026), 
that the expression “personal occupation” 
must connote the idea that the accommo- 
dation is needed directly and substantially 
for the occupation of the landlord and I 
have already pointed out hereinbefore that 
even if the occupation of the suit-premises 
was necessary for starting’ independent 


business for the two sons, that would not 
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have been a case of requirement “for the 
peron “occupation” of the landlord”. 

at being so, the plaintifs claim for 
ejectment of the tenant must also fail 
even if the provisions of law contained in 
the aforesaid Notification of 1949 were to 
apply to this case. 

28. The appeal is, therefore, allowed 
and the Judgment of the learned District 
Judge, so far it relates to the ejectment of 
the defendant, is set aside and the Judg- 
ment, so far it relates to the claim for 
arrears of rent, is affirmed and the Judg- 
ment shall stand modified accordingly. 
But under the circumstance, there will 
be no order as to costs. 


MAN MOHAN SINGH GUJRAL, 
C. J. :— I agree. 
Appeal allowed. 
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Sagarmull Agarwala, Appellant v. Union’ 
of India and others, Respondents. 


Civil Appeal No. 2 of 1976, D/- 81-1- 
1979. 


(A) Constitution of India, Art. 367 (8) — 
Civil P. C. (1908), Ss. 86 and 87A — 
Sikkim before its incorporation as com- 
ponent State of India was forei State 
though it was Protectorate of India. 

Under the International Law a Protec- 
torate is not considered to be a part or 
portion of the Protecting State. Sikkim 
prior to its incorporation as a component 
State of the Union of India by the Con- 
stitution (Thirty-Sixth Amendment) Act 
1975 was a foreign State in spite of its be- 
ing a Protectorate of India. (Para 5) 

(B) Civil P. C. (1908), S. 86 — Interna- 
tional Law — Doctrine of absolute immu- 
nity in favour of foreign States from being 
sued in courts in India has not been ac- 
cepted in India — Under S. 86 foreign 
States enjoy only limited immunity — 
They cannot be sued in Courts in India 
without consent of Central Govt. 

Under the doctrine of International 
Law sovereign States enjoy absolute juris- 
dictional immunity in courts of each 
other. But in spite of the aforesaid doc- 
trine of immunity eyery sovereign State 
can make its own laws in relation to 
foreign States to sue and to be sued in its 
Municipal Courts. The doctrine of ab- 
solute immunity in favour of foreign 
States being sued in Courts in India has 
not been accepted in India and under 
Section 86 the only immunity that the 
foreign States enjoy is a limited immunity 
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from being sued without the consent of 
the Central Govt. AIR 1966 SC 280 Re- 
versing AIR 1962 Cal 387, Rel. on. (Para 7) 


(C) Civil P. C. (1908), S. 86 — Interna- 
tional Law — Doctrine of Sovereiga 
States enjoying jurisdictional immunity in 
Courts of each other explained — Union 
of India sued in Sikkim Court in 1972 
when Sikkim was foreign State — Union 
submitting to jurisdiction of that Court at 
all stages up to date of hearing argument 
-~ Union held could not plead doctrine of 
immunity from being sued at that stage 
—- It must be taken to have waived its 
claim to immunity — Suit therefore was 
maintainable — It also became maintain- 
able when pending suit Sikkim became 
component State of India and Union of 
India ceased te be foreign State vis-a-vis 
Sikkim. 

Under the doctrine of International Law 
sovereign States enjoy absolute jurisdic- 
tional immunity.in Courts of each other. 
But even under the aforesaid doctrine a 
foreign State is not bound to and may not 
raise such plea of immunity from being 
sued in Court of other Sovereign State 
and if no such plea is raised the . foreign 
State shall be deemed to have waived such 
immunity and to have voluntarily sub- 
mitted to the jurisdiction of the Court of 
the other foreign State concerned. It is 
not that under the aforesaid doctrine of 
International law a suit against a forei 
State is bad or not maintainable 
or otherwise inherently defective. 
Such a suit may become bad and 
not maintainable only when the 
plea of such immunity is successfully 
raised in the suit. But otherwise such sut 
is good, maintainable. and perfectly in 
order from the beginning to the end. The 
Union of India was sued in the Sikkim 
Gourt in 1972 when Sikkim was a foreign 
State and the Union did not plead sover- 
on immunity from being sued and enter- 

appearance in the suit, went to the 
trial, adduced evidence and raised the 
plea of absolute sovereign immunity 
under the International Law for the first 
time only when arguments were being 
heard on 26-11-1975 and by that time as 
a result of the Constitution (Thirty-sixth 
Amendment) Act 1975 Sikkim already be- 
came incorporated in the Union of India 
as acomponent State and the Union of 
India ceased to be a foreign State vis-a- 
vis Sikkim and the Courts of Sikkim; it 
was held that the course of conduct of 
the Union of India amounted to voluntary 
submission to the jurisdiction of the 


Sikkim Court and it was no longer per. 
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missible to it to raise the plea of sover- 
eign immunity at the stage of arguments 
and it must be deemed to have waived 
the plea of immunity and therefore the 
suit was maintainable on the date of jts 
institution in 1972. The suit also became 
perfectly maintainable when during the 
pendency of the suit Sikkim became a 
component State of the Union of India 
and the Union of India ceased to be a 
foreign State vis-a-vis Sikkim. AIR 1976 
Kant 164, Rel. on. (Paras 7, 15, 16) 

(DÐ) Civil P. C. (1908), Ss. 86 and 87-A 
— Union of India sued in Court of forei 
State of Sikkim in 1972 — Union of India 
could not invoke S. 86 — S. 86 could nat 
be applied in Sikkim as under Treaty at 
1950 Sikkim had no right te recognise any 
State as foreign State under S. 87-A. 

The provisions in S. 86 have been made 
by the Indian Legislature in relation to 
liability of foreign States to be sued in 
the Courts of India. The provision in Sec- 
tion 86 that the foreign States cannot be 
sued in Courts of India without the con- 
sent of the Central Govt. cannot be in- 
voked by the Union of India when it is 
sued in a foreign State because when sued 
in a foreign State the liability of the Union 
will be governed by the laws made by 
that State in respect of foreign States be- 
ing sued in that State and if there be no 
such law made then by the principles of 
International Law as adopted and accept- 
ed by that State and applied by its Courts 
Therefore when the Union of India was 
sued in the Court of Sikkim in 1972 when 
Sikkim was a foreign State, the Union 
cannot invoke the provisions of S. 86 and 
plead that the suit was not maintainable 
without the consent of the Sikkim Govt. 
The provisions of S. 86 could not be a 
plied in Sikkim because S. 86 applies only 
in respect of such States as have been 
recognised as foreign States under 
Section 87-A and since under the Indo- 
Sikkim Treaty of 1950 the forei 
relations of Sikkim were to be 
solely conducted and regulated by 
the Govt. of India and Sikkim could have 
no dealing or relation with any foreign 
State and as such the Sikkim Govt. could 
not formally grait recognition to any State 
as a foreign State under S. 87-A. 

(Paras 8, 11, 14) 

(Œ) Contract Act (1872), S. 78 — Under 
“local purchase system” A supplying hay 
to Govt. — No obligation on either side 
to supply or purchase particular quantity 
aeappiy or purchase could be discon 
tin without reason and without liabi- 
lity for compensation — Gevt. rejecting 
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hay supplied by A — A is not entitled to 
compensation. i . - 
Under the arrangement called the “local 
purchase System” A was to supply hay 
according to specified sample and speci- 
fication to Govt. There was no obligation 
on A to supply or sell any specified quan- 
tity of hay nor any obligation on the Govt. 
to take or purchase any particular quan- 
tity. Both purchase and supply could be 
discontinued by either party at any time 
without assigning any reason and without 
thereby incurring any liability for com- 
pensation. In such a case A could not be 
entitled to any amount as compensation 
or otherwise for the rejection by the Govt. 
of a portion of the hay supplied by A 
even if the hay was according to sample 
and specification. (Para 24) 


(E) Contract Act (1872), Ss. 73 and 10 
— Under contract A was to supply hay ac- 
cording to sample and specification to 
Govt. — Govt. rejecting supply as not 
being as por sample ~~ Suit by A for 
damages for breach of contract by Govt. 
— On basis of Range Officer B’s report 
Divisional Forest Officer C issuing certi- 
ficate to A that hay supplied by A was 
as per sample — B's report not produced 
— C's certificate has no value — Certifi- 
cate must come from B who examined and 
inspected hay. (Para 27) 


(G) Contract Act (1872), S. 73 Expl. — 
Suit by A for breach of contract by B — 
Onus is on B to show that A had means 
to remedy inconvenience caused by breach 
and A took no steps to mitigate loss — 
Onus is not on A to show that he had no 
means to remedy inconvenience caused 
by breach. ATR 1938 All 276 and AIR 
1948 Oudh 17 and AIR 1963 Madh Pra 
242, Dissent. from (Obiter). 


t S. 73 and the Expl. thereto do 
not lay down that in a suit for breach of 
contract the onus is on the plaintif to 
show affirmatively that he had no means 
to remedy the inconvenience caused by 
the breach or that he took all reasonable 
steps to mitigate the loss unless there is 
evidence to show that he had means to 
mitigate it. What S. 73 and its Expl. pro- 
vide is that in a suit for damages for 
breach of contract in assessing the dama- 
ges natųrally arising from breach of con- 
tract the means available to the plaintif 
of remedying the inconvenience or miti- 

ating the loss must be taken into account. 
f in a given case there is evidence, by 
whomsoever adduced, to show existence 
- of such means the question of onus then 
may lose all-rélevance or significancė and 
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such means must be taken into account in 
assessing the damages claimed by the 
plaintiff. But otherwise the onus must be 
on the defendant resisting the claim for 
breach of contract committed by him to 
show that means existed and were avail- 
able to the plaintiff for remedying the in- 
convenience caused by the breach and 
the plaintiff did not take any steps to 
mitigate the loss. AIR 1988 Mad 672 and 
AIR 1960 Cal 214 and AIR 1969 Bom 878, 
Rel. on; AIR 1962 SC 366, Expl; AIR 
1938 All 276 and AIR 1943 Oudh 17 and 
AIR 1968 Madh Pra 242, Dissent. from. - 

(Para 38) 
Cases Referred: Chronological Paras 
get Kant 164:ILR (1976) Kant 


17 
AIR 1969 Bom 373: 1969 Lab IC 1824 38 


AIR 1966 SC 230 7, 12 
AIR 1968 Madh Pra 242 38 
AIR 1962 SC 866 38 
AIR 1962 Cal 387 . 7 
AIR 1960 Cal 214 38 


AIR 1943 Oudh 17 88 
AIR 1938 All 276: 1988 All LJ SI 3 
AIR 1938 Mad 672 38 

S. N. Bhattacharjee with B. C. Sharma, 
for Appellant S. R. Sarkar, Advocate 
General, for Respondents. 

JUDGMENT :— The main two ques- 
tions that arise for consideration in this 
appeal are whether the suit giving rise to 

is appeal, filed by the plaintif-appellant 
against the defendant-respondent, the 
Union of India, in the Court in Sikkim in 
1972, when Sikkim was not incorporated 
in the Union of India as a component 
State, was maintainable and if it was 
maintainable, whether the defendant 
Union of India committed any breach of 
contract by refusing to accept delivery of 
a portion of hay suppea by the plaintif 
and was, therefore, liable to pay compen- 
sation. : 

2. The learned District Judge who first 
tried the suit disposed of the same on the 
first question only and held that the suit 
was not maintainable and did not record 


‘any finding on the second question or any 


of the other issues framed by him. After 
hearing the Counsel for the parties the 
case was remanded by this Court by its 
order dated 8rd December, 1977 to the 
trial Court for recording its findings on 
the other issues as it was thought that the 
trial Court having recorded evidence on 
all the issues ought to have given decision 
on those issues. The trial Court has there- 
after tried the other issues on the evidence 
on record and has sent its findings ~ on’ 
those issues holding that the plaintiff-ap- 
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pellant was not entitled to any relief 
whatsoever on merits. 


8. Having heard Mr. S. N. Bhattachar- 
jee, the learned Advocate for the plain- 
tiff-appellant and Mr. S. R. Sarkar, the 
learned Advocate-General appearing for 
the Union of India, I am of opinion that 
the finding of the trial Court that the suit 
was not maintainable against the Union 
of India was wrong and must be reversed 
but that the finding of the trial Court that 
the plaintiff was not entitled to any relief 
on merits was correct and must be affirm- 
ed. First, therefore, to the question as to 
whether the present suit was maintainable 
an the Union of India having been 
filed in Sikkim in 1972 when Sikkim was 

not incorporated as a component State of 
the Union of India. 

4, The suit was instituted in the Court 
of the Chief Magistrate of Sikkim, which 
was then the highest Civil Court having 
original jurisdiction in Sikkim, against the 
Union of India in 1972 when Sikkim had 
not become a component State of India. 
The suit was, however, dismissed by the 
trial Court on 19th November, 1975, after 
Sikkim has been incorporated as a com- 
ponent State in the Union of India by and 
under the provisions of the Constitution 
(Thirty-sixth Amendment) Act, 1975, com- 
mencing to operate with effect from 26th 
April, 1975. 

5. At the time when the suit was filed, 

ı the relation between Sikkim and India 
was regulated by the terms of the Indo- 
Sikkim Treaty of 1950 whereunder Sikkim 
continued to be a protectorate of India. 
The learned trial Court came to the con- 
clusion that as on the date of the suit, the 
defendant Union of India was a foreign 
State vis-a-vis Sikkim. “it was immune 


from the jurisdiction of the Sikkim Courts. 


on the date of the filing of the suit” and 
held that the suit was liable to be dis- 
missed on that ground. There can be no 
doubt that in apite of its being a Protecto- 
rate, Sikkim, before its incorporation in 
the Union of India in 1975, was a foreign 
State vis-a-vis India. A Protectorate, as 
pointed out in Oppenheim’s Interna- 
tional Law (Eighth Edition Volume 
I-page 198), is not considered to be 
a part or portion of the protecting 
State. Article 367 (8) of the Con- 
stitution of India defines “foreign State” 
as “any State other than India” and under 
Article 1 the territories of India mean the 
territories of the several States and Union 
Territories specified in the First Schedule 

d such other territories as may be ac- 
quired. In 1972 when this suit was filed 
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and, for the matter of that, at all times 
before the Constitution (Thirty-sixth 


Amendment) Act, 1975, Sikkim was not in- 
cluded within such territories and was, 
therefore, a foreign State in spite of its 
being a Protectorate. Under the general 
principles of International Law, both the 
Protectorate and the protecting State enjoy 
jurisdictional immunities in the Courts of 
each other (See, Oppenheim’s International 
B Eighth Edition —Volume I-page 
3). 


6. It should, however, be noted that in 
this case the plea of absolute immunity of 
a foreign State from being sued was not 
raised by the Union of India in its plead- 
ing or at any stage before the hearing of 
argument and it was only pleaded, as will 
appear from paragraph 8 of the Written 
Statement, that the suit was “not main- 
tainable as the same has been instituted 
against the defendant, the foreign Gov- 
ernment and its officials without the pre- 
vious permission and consent of the Gov- 
ernment of Sikkim”. It was one thing to 
say that the Union of India, being a 
sovereign foreign State, was immune from 
being and could not be sued in the 
Courts of Sikkim and another thing to say 
that in the Sikkim Courts, the Union of 
India could not be sued without and 
could be sued only with the permission 
and the consent of the Government of 
Sikkim. 


7. It should be noted that the doctrine 
of absolute immunity in favour of foreign 
States from being sued in the Courts in 
India has not been accepted in India and 
under the provisions of Section 86, Civil 
Procedure Code, 1908, the only immunity 
that the foreign States enjoy is a limited 
immunity from being sued without the 
consent of the Central Government. 
It has been pointed out. by the 
Supreme Court in Mirza Ali Akbar 
Kashani v. United Arab Republic 
en 1966 SC 230 at 286-37), which has in 

ct reversed the decision of the Calcutta 
High Court on this point in United Arab 
Republic v. Mirza Ali Akbar Kashani 
(AIR 1962 Cal 887), referred to and relied 
on by the learned District Judge, that 
notwithstanding the doctrine of immunity 
under the International Law, every sover- 
eign State is competent to make its own 
laws in relation to the rights and _liabili- 
ties of foreign States to sue and to be sued 
within its municipal Courts and since 
Section 86, Civil Procedure Code provi- 
des that foreign States can be sued in the 
municipal Courts of India with the con- 
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sent of the Central Government, a foreign 
State, when sued in Indian Courts cannot 
rely on the doctrine of immunity under 
the International Law, and can only plead 
that it cannot be sued without the consent 
of the Central Government under S. 86. 
It appears from paragraph 8 of the Written 
Statement, quoted hereinbefore, that the 
defendant Union of India in this case rais- 
ed only such a plea of its immunity from 
being sued without the consent of the 
Government of Sikkim and did not raise 
any plea of any absolute immunity under 
the International Law. Since such a plea 
of absolute immunity under the doctrine 
of International- Law was not raised, it 
is not necessary to consider that question. 
But I may, however, note that even under 
the aforesaid doctrine of International 
Law, a foreign State is not bound to and 
may not raise such a plea of immunity and 
if no such plea is raised, the foreign State 
shall be deemed to have waived such im- 
munity and to have voluntarily submitted 
to the jurisdiction of the Court concerned. 
It is not that under the aforesaid doctrine. 
of International Law, a suit against foreign 
State is bad or not maintainable or other- 
wise inherently defective. Such a suit may 
become bad and not maintainable only 
when the plea of such immunity is suc 
cessfully raised in the suit; but otherwise, 
such a suit is good, maintainable and per- 
fectly in order from the besinning to the 
end. Since, as already noted, the defen- 
dant Union of India did not plead such a 
plea of absolute immunity in this case, 
it is to be deemed to have waived such 
immunity, assuming that such immunity 
was available to it. There can be no dis- 
pute that such immunity can always be 
waived (See Oppenheim’s International 
Law-Eighth Edition-Volume I-pages 264 
266; Cheshire’s Private International Law- 
4th Edition-page 97). 


8. As already noted, the plea that was 
raised by the Union of India in Para- 

aph 8 of the Written Statement was a 
fimited plea based on the provisions of 
Section 86, Civil Procedure Code, 1908, 
namely, that it could not be sued in the 
Courts of Sikkim without the consent of 
the Government of Sikkim. As I have al- 
ready pointed out, the provisions in Sec- 
tion 86 of the Civil Procedure Code 
have been made by the Indian 
Legislature in relation to .the Habi- 
lities of foreign States to be sued in the 


Courts of India and are not to be invok . 


ed by the Union of India when sued in 
another foreign State. Because, when ‘sued 
in. another foreign State, the liability of 
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the Union of India to be sued will be 
governed by the laws made by that State| 
in respect of foreign States being sued in 
such law 
made, then by the principles of Interna- 
tional Law as adopted and accepted by 
that State and applied by its Courts. 


9. The learned Advocate-General ap- 
pearing for the Union of India has con- 
tended that even though the Civil Pro- 
cedure Code of 1908, is not formally ad- 
opted and made applicable in Sikkim, the 
pen of the said Code are all along 

ing followed by the Civil Courts in 
Sikkim and have become a law of the 
land and as such the defendant Union of 
India was entitled to rely on and invoke 
the provisions of Section 86 of the Civil 
Procedure Code. It is no doubt true that 
law need not invariably flow from a for- 
mal legislative authority. Salmond has de- 
fined law “as the body of principles re- 
cognised and applica by the State in the 
administration justice” and as “rules 
recognised and acted on by Courts of Jus- 
tice”. I have no doubt that these pravi 
sions of the Civil Procedure Code, 1908, 
which have been consistently followed, 


applied, recognised and acted upon by the 
Courts of Sikkim, have become the laws in 


Sikkim, notwithstanding the dictum that 
the function of the Courts is not “Jus 
Dare” but “Jus Dicrere”. 


10. But were the provisions of S. 88 
of the Civil Procedure Code ever follow- 
ed, applied, recognised or acted ss gs ny 
the Courts in Sikkim? The learned Ad: 
vocate-General has frankly conceded that 
he is not aware of any instance where the 
provisions of Section 86 of the Civil Pro- 
cedure Code were applied or acted upon 
in Sikkim and that he is inclined to think 
that in all probability there was in the 
past no occasion for the consideration and 
application of these provisions as neither 

nion of India nor any other foreign 
State has probably been ever sued in the 
Courts in Sikkim. But he has submitted 
that as everything has and must have a 
beginning at some point of time, the pre- 
sent suit is one where the Court in Sikkim 
should feel it Po and advisable to in- 
voke and app e principles contained 
in Section 86 of the Civil Procedure Code 
and there is, in his view, no justification 
for not applying the provisions of S. 868 
of the Civil Procedure Code, when ad- 
mittedly and undisputedly ‘the provisions 
of ‘so many other sections and Rules of 
the said Code are patie consistently ap 
plied by the Courts in Sikkim. l 
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1l. I am, however, of the opinion that 
the provisions of Section 86 of the Civil 
Procedure Code could and can never be 
applied in Sikkim and it would not be 
possible for me to apply the provisions of 
that Section even if I wanted to make 
such a beginning. I am reproducing the 
relevant provisions of Section 86 (1) and 
Section 87A of the Civil Procedure Code 
for facility of discussion:— 


“86. Suits against foreign Rulers, 
Ambassadors, and Envoys:— (1) No Ruler 
of a foreign State may be sued in any 
Court otherwise competent to try the suit 

_ except with the consent of the Central 
Government certified in writing by a 
Secretary to that Government: 

Provided that a person may, as a ten- 
ant of immovable property, sue without 
such consent as aforesaid a Ruler from 
whom he holds or claims to hold the pro- 
perty. 

87A. Definitions of “foreign State” and 
“Ruler”.— (1) In this Part,— 

(a) “foreign State” means any State out- 
side India which has been recognised by 
the Central Government; and 

(b) “Ruler”, ia relation to a foreign 
State, means the person who is for the 
time being recognised by the Central 


Government to be the head of that State. 

(2) Every Court shall take judicial 
notice of the fact— 

(a) that a State has or has not been re- 
cognised by the Central Government; 

(b) that a person has or has not been 
recognised by the Central Government to 
a head of a “State” (Emphasis suppli- 
e 





12. As held by the Supreme Court in 
the said Mirza Ali Akbars case (AIR 1966 
SC 280), though the expression “ruler of 
a foreign State” has been used in S. 86, 
the expression covers and the Section ap- 
plies to all suits against foreign States, 
whatever be their form of Government, 
monarchial, republican or otherwise and 
whether the suit is against the Ruler of a 
foreign State or against the foreign State 
itself, Section 86 of the Civil Procedure 
Code would apply. In fact, under the pro- 
visions of Section 87, a “Ruler” of a 
foreign State “shall be sued” in the name 
of the foreign State. 

18. Now, Section 86 (1) provides that 
a Ruler of a foreign State or, for the 
matter of that a foreign State cannot be 
sued in Indian Courts except with the 
consent of the Central Government. If 
the provisions of this Section were appli- 
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ed in substance and in principle in Sikkim 
it would mean that no foreign State could 
be sued in the Courts in Sikkim without 
the consent of the Government ot Sikkim. 
But in Section 87A “foreign State” has 
been defined as a State which has been 
recognised as a “foreign State” by the 
Central Government and “Ruler” has been 
defined to mean the person recognised by 
the Central Government as the Head of 
the foreign State concerned. In order to 
apply the provisions of Section 86 read 
with Section 87A of the Civil Procedure 
Code in Sikkim, the first question that 
would arise is whether Sikkim, as a Pro- 
tectorate of India, had ever any right to 
recognise or grant recognition to any 
“foreign State” or its “Ruler”. Reference 
in this connection may be made to the 
Article IV of the Indo-Sikkim Treaty of 
1950, which is reproduced hereunder:— 

“The external relations of Sikkim, whe- 
ther political, economic or financial, shall 
be conducted and regulated solely by the 
Government of India; and the Govern- 
ment of Sikkim shall have no dealing with 
any foreign power.” 


14. If the foreign relations of Sikkim 
were to be solely conducted and regulat- 
ed by the Government of India and Sikkim 
could have no dealing or relation with any 
foreign State, it is difficult to understand 
how the Government of Sikkim could 
formally recognise or grant recognition 
to any State as a foreign State in order 
to make the provisions of Section 86 read 
with Section 87A of the Civil Procedure 
Code workable in Sikkim. Section 86 of 
the Civil Procedure Code applies only in 
respect of such States as have been re- 
one as “foreign State” under S. 87A 
and if because of the peculiar position of 
Sikkim, it could not recognise or grant 
recognition to any State as “foreign State”. 
then it is obvious that the provisions or 
the principle of Section 86 of the Civil 
Procedure Code could never be applied 
in Sikkim. 

15. I have already pointed oat that 
the defendant Union of India did not in 
this case plead any absolute immunity 
under the International Law. But I would 
like to point out that even if the defen- 
dant could claim such immunity from 
being sued in the Sikkim Courts, the re- 
cord of this case will unmistakably de- 
monstrate that it has waived such im- 
munity. The defendant entered appear- 
ance in this suit, prayed for and obtained 
several adjournments to file written state- 
ments, filed Written Statements, had large 
number of issues framed, filed large num- 
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ber of documents to be’used as- evidence 
in the suit, went to the trial and adduced 
‘evidence, both.oral and documentary and 
at no stage before the arguments were 
heard raised the plea of absolute immu- 
nity under the International Law. It was 
only when arguments were being heard 
on 26th November, 1975, that the plea of 
absolute immunity under the Interna- 
tional Law was raised and argued. I have 
no doubt in my mind that after inviting 
the Court to exercise its jurisdiction for 
these long years and at all stages up to 
the date of hearing of argument, it was 
no longer permissible for the defendant 
to claim immunity from being sued at 
that stage. Even under the aforesaid doct- 
rine of International Law, it is not the 
position that a foreign State cannot be 
sued; but the position is that it cannot be 
sued unless it voluntarily submits to the 
jurisdiction of the Court. If the course of 
conduct of the defendant Union of India 
in this case, as noted above, did not 
amount to voluntary submission to juris- 
diction, then I do not know what else 
could or can amount to such submission. 


16. The matter may be looked into 
from another point of view. Even under 
the principles of International Law, a suit 
against a foreign State cannot be said to 
be bad and not maintainable ab initio. 
It is only when a foreign State pleads 
immunity in a suit that the suit can be 
held to be not maintainable under the 
doctrine of the International Law. But, as 
already noted, a foreign State may very 
well waive such immunity and submit to 
the jurisdiction of the Court and the suit 
in such a case is perfectly maintainable. 
Therefore, even though the defendant 
Union of India was a foreign State vis-a- 
vis Sikkim at the date of the institution of 
the suit in 1972 and the plea of absolute 
immunity from being sued under the In- 
ternational Law was available to it, the 
suit could not be regarded as not main- 
tainable on that date as on that date one 
could not know as to whether the defen- 
dant Union of India would or would not 
raise the plea of immunity or would 
waive such immunity and submit to the 
jurisdiction of the Court. I have’ already 
pointed. out that before.the trial Court, 
the Union of India in its written state- 
ment and in the issues framed never rais- 
ed the plea of absolute sovereign immu- 
nity under the International Law, but 
only raised the plea of non-compliance 
with the provisions of Section -86 of the 
Civil Procedure Code which was record- 
Jed as Issue No. 10.'As noted before, at 
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(Thirty-sixth Amendment) Act, 


the Union of India as a component State 
and the defendant Union of India ceased 
to be a foreiga State vis-a-vis Sikkim and 
the Courts of Sikkim and, therefore, a suit 
in the Courts of Sikkim against the Union 
of India became perfectly maintainabl 
on that date under the provisions of Arti- 
cle 800 of the Constitution of India and 
no question of any sovereign immunity 
could any more arise. The present suit 
was, therefore, maintainable at the date 
of institution and was also maintainable 
when the suit was dis 


dismissed simply because during a part 
of the intervening period such a plea of 
Sovereign immunity could be raised. 


17. My view finds support from a 
Division Bench decision of the Karnataka 
High Court in Bhairab Singh Maloji Rao 
Ghorpade v. Shankar Rao Bindu Rao 
Padaki (ILR (1976) Kant 1279): (AIR 
1976 Kant 164). In that case a “Ruler” of 
a former Indian State was sued without 
the consent of the Central Government 
as required under Section 86 read with 
Section 87-A of the Civil Procedure Code. 
During the pendency of the suit, by vir- 
tue of the provisions of the Constitution 
(Twenty-sixth Amendment) Act, 1971, all 
such former Rulers were derecognised 
and were deprived of their special pri- 
vileges. It was held by the Division 
Bench that under those circumstances the 
suit, which was pending on the date of 
the operation of the said Constitution 
Amendment Act, should be held to be 
maintainable and that the plaintiff was 
entitled to proceed with the same. In this 
case also during the pendency of the suit, 
the defendant Union of India ceased to be 
foreign State, vis-a vis Sikkim as a result 
of the operation of the Constitution 
(Thirty-sixth Amendment) Act, 1975, 
whereunder Sikkim was incorporated in 
the Union of India as a component State, 
and therefore, according to the ratio of 
the Karnataka High Court case, it should 
be held that the suit was maintainable 
and that the plaintiff was entitled to pro- 
ceed with the same. 

18. In view of the discussions as noted 
hereinbefore, I hold that: the suit. was 
maintainable and the plaintiff was. entitled 
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to proceed therewith and that the learned 
District Judge was wrong in holding to 
the contrary. 

19. This brings me to the next ques- 
tion which is the only other question in- 
volved in this appeal, namely, whether 
the defendant-respondent, the Union of 
India, committed any breach of contract 
by refusing to accept and _ rejecting the 
portion of the hay supplied by the plain- 
tif and is, therefore, liable to pay com- 
pensation therefor. 


20. .The contention of the defendant- 
respondent on this question is three-fold. 
Firstly, it has been contended that the 
respondent was to purchase and was pur- 
chasing hay from the appellant on “local 

urchase system” whereunder the respon- 
Fent could purchase any quantity it 
thought fit and could stop further pur- 
chase at any time and was under no obli- 
gation to purchase and take delivery of 
any particular or specified quantity. 
Secondly, it has been contended that even 
assuming there was a contract to purchase 
a certain specified quantity, as the con- 
tract was to supply hay according to a 
particular sample and specification, the 
respondent rightly rejected a portion of 
the hay which was not in accordance with 
such sample and specification. Thirdly, it 
has been contended that assuming that 
there was a breach of contract on the 
part of the respondent in refusing to ac- 
cept delivery of a portion of the hay sup- 
plied, the appellant was not still entitled 
to any compensation as he had not taken 
any step to mitigate the loss consequent 
on the breach. 


21. The case of the respondent as to 
the transaction between the parties being 
of a purchase under “local purchase 
system” was made out in paragraph 14 of 
the Written Statement as Theretinder :— 


“The fodder required by Military De- 
partment is procured by conclud- 
ing contracts, short term agreements 
or by local purchase. In case of local pur- 
chase no formal agreement is entered into 
with any particular supplier. Any interest- 
ed suppliers can offer their goods within 
the rates previously sanctioned by the 
Authority keeping in view the local rates 
and the goods will be purchased if those 
are found up to specification of ASC 
(Army Service Corps) and samples ap- 
proved by Veterinary Officer. er- 
more, purchases under this.system can be 
stopped at any time and no claim of su 
plier on this account is tenable. If the 
. supplier fails to keep up the quality of. his 
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supplies the stock offered by him is re- 
jected and he is supposed.to remove the 
rejected stock which he stacked for effect- 
ing the supplies without undue delay. 
Under the local purchase system if the 
suppliers do not come forward to make 
the supplies at the rates quoted by them 
previously no penalty is or can be impos- 
ed on the suppliers”. 


22. The case of the respondent, there- 
fore, was that this being a case of pur- 
chase under the system known as “local 
purchase”—~ 

(1) the respondent could continue to 
poe hay so long it found the same to 

e according to its approved sample and 
specification and that after it found that 
the hay supplied or part thereof to be 
otherwise, it could reject the supply or 
part thereof, as the case may be, which 
the supplier was bound to take back or 
remove; 

(2) even otherwise. it could stop pur- 
chase or further purchase at any time and 
“no claim of the supplier on this account” 
would be tenable; 


(8) if the plaintiff-supplier also did not 
come forward to make the pur ules or to 
continue the supplies according to the 
agreed rate and sample, “no penalty” 
would or could “be imposed on the sup- 
plier”. 

28. The statement of D. W. 1, Rajes- 
war Rai, Officer-in-Charge of the Military 
Farm, was also to that effect and he stated 
that “the system of purchase was local” 
and this, in the context of what was stated 
in the Written Statement, meant that this 
was a case of purchase under “local pur- 
chase system”, This witness also stated 
that there was nothing binding on either 
side, meaning thereby that neither the 
respondent was bound to purchase or ac- 
cept any supply nor the plaintiff wes 
bound to sell or make any supply and 
that “whatever err wal accepted by. 
a defendant, its f payment was 
made”. 


24. It must be noted that there was 
absolutely no cross-examination on this 
point on behalf of the plaintiff-appellant. 
It must also be noted that the plaintif- 
appellant, as P. W. 2, also stated that “the 
agreement had not been prepared in any 

articular form” and admitted that “this 
is called as local purchase system” and 
that he “had not done such business of 
the local poe supply of any hay be- 
fore or after the present contract” and 
the plaintiff did not in any way deny the 
case made out.by the respondent. as to the 
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peculiarities of a purchase under such 
system as stated in paragraph 14 of the 
Written Statement. And along with all 
these must also be noted the clear admis- 
sion of this witness, the plaintiff, in his 
deposition as P. W. 2, that “there was no 
term regarding compensation in case I fail 
Ito supply such hay”. All these taken to- 
gether, in my view, go a very long way to 
show that, as alleged by the respondent, 
the arrangement between the parties was 
such, whether called “local purchase sys- 
tem” or not, whereunder there was no 
obligation on the  plaintiff-appellant to 
supply or sell any specified quantity nor 
any obligation on the defendant-respon- 
dent to take or purchase any particular 
quantity and that both the purchase and 

e supply could be discontinued by 
either party at any time without assigning 
any reason and without thereby incurring 
any liability for compensation. That is 
why the plaintiff could say that he was 
not and would not have been liable for 
any compensation even if he did not sup- 
ply or failed to supply the hay. In that 
view of the matter, the plaintiff-appellant 
would not be entitled to any amount as 
compensation or otherwise for the rejec- 
tion by the respondent of a portion of the 
hay supplied by the plaintiff, even if the 
hay was in accordance with the sample 
and specification. 


25. But even assuming that there was 
a contract between the parties whereunder 
the respondent was under an obligation 
to accept the hay if it was in accordance 
with the sample and specification, can it 
be said it has been proved on the evidence 
on record that the Nay supplied by the 

laintiff-appellant and rejected by the de- 
endant-respondent wus in accordance 
with such sample and specification? On 
this point, the findings of the learned Dis- 
trict Judge are very much against tne 
plaintiff-appellant and he has found that 
not only the plaintiff has failed to prove 
that the hay was according to the sample 
and specification, but that the evidence 
on record rather goes to show that the 
hay was not so and in the words of the 
learned District Judge, “the plaintiff has 
not only failed to prove that the hay was 
rejected by the defendant without justi- 
fiable cause, it rather stands established 
that the defendant was justified in reject- 
ing the hay”. 

26. It is obvious that in order to sub- 
stantiate his claim for breach of contract 
by the respondent, it was for the plaintiff- 
appellant to prove that the hay supplied 
by him was in accordance with the sample 
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and the specification and this has not 
been, as it cannot be, disputed by Mr. 
Bhattacharjee, the learned Counsel for 
the appellant. But argued Mr. Bhatta- 
charjee that it was so proved by the evi- 
dence of P. W. 1, B. B. Lama; a Forest 
Ranger, and the certificate, Ext. 28, grant- 
ed by the Divisional Forest Officer. The 
case of the appellant is that on his prayer, 
the Divisional Forest Officer sent Range 
Officer, P. W. 1, to examine the hay and 
P. W. 1 examined the rejected hay along 
with a sample shown to him by the plain- 
tiff and found them to be of the, same 
variety and quality and submitted his re- 
port to the Divisional Forest Officer. The 
ocument, Ext. 28, purports to be a certi- 
ficate granted by the Divisional Forest 
Officer on the basis of the report submit- 
ted by P. W. 1 and reads as follows :— 
“As per report submitted by the Range 
Officer, Singtam, this is to certify that the 
ass (Hay) supplied by the contractor 
agarmull Agarwala of Singtam is as per 
sample previously given to the contrac- 
or”. 


27. The learned District Judge has 
beld, and in my view, rightly that in the 
absence of the report of P. W. 1 on the 

asis whereof Ext. 28 was prepared, with- 

out any explanation for its ` non-produc- 
tion, the alleged certificate Ext. 28 loses 
all value. The certificate refers to the 
quality and the variety of the hay supplied 
as found on examination and inspection 
and must, therefore, in order to be of any 
value, come from one who himself in- 
spected and examined it. Mr. Bhatta- 
charjee, however, argued that even if 
Ext. 28 cannot be relied on for being 
pare by someone who had no personal 

owledge or for other reason, there is 
no reason for not relying on the oral evi- 
dence of P. W. 1 who himself saw and 
examined the hay. But I, however, feel 
that the evidence of P. W. 1, considered 
in the context of the circumstances sur- 
rounding his inspection and report and 
also the Ext. 28, does not inspire con- 
fidence and I further feel that P. W. 1 
and the concerned Forest authorities were 
rather eager to help the plaintif. 


28. To start with, it is in evidence that 
the Divisional Forest Officer issued an 
order in writing asking P. W. 1 to inspect 
and examine the hay rejected by the re- 
spondent. The said written order was, 
however, not produced which, if produc- 
ed, could have shown that the inspection 
and examination by P. W. 1 were made in 
a regular and official manner. 
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29. Again, if there was such an official 
order asking P. W. 1 to inspect and exa- 
mine the hay, one would very naturally 
expect an official report from him. P. W. 1 
also stated that he submitted such report, 
a copy whereof: was kept in his Range 
Office at Singtam. The certificate, Ext. 28, 
also expressly refers to such report. And 
yet the said report has not been produced 
and no reason has been advanced for its 
non-production.. The certificate, Ext. 28, 
also, as admitted by P. W. 1, does not 
bear any official memo numbers”. 

80. It is the evidence of P. W. 1 that 
the plaintiff carried a sample of hay with 
him and P. W. 1 inspected and examined 
the hay rejected by the respondent with 
reference to such sample and found them 
to be of the same variety and quality. It 
was not for P. W. 1 to know, nor did he 
say that he knew, that the said sample 
was the one which the respondent gave 
to the plaintiff for supplying hay in ac- 
cordance therewith. But yet the certificate, 
Ext. 28, categorically declares that 
“the grass (Hay) supplied by contractor, 
Sagarmull Agarwal of Singtam is as per 
sample previously given to the contractor”. 
As already stated, it is not for P. W. 1 or 
his Divisional Forest Officer or any of the 
Forest authorities to know and certify 
whether any, and, if so, which sample was 
given to the plaintiff by the respondent 
and such assertion in Ext. 28 really goes 
to demonstrate unjustified anxiety on the 
part of the Forest Officers to support the 
case of the plaintiff. 

öl. Then again, it is in evidence of 
the plaintiff, P. W. 2, that after the sample 
submitted by him was approved by the 
Military Authorities, he was asked to sup- 
ply similar samples, which he did, and 
that “those samples were thereafter given 
to him after the seals had been affixed 
thereon by the Officer-in-Charge”. But the 
evidence of P. W. 1 is that the plaintiff 
carried with him five or six bundles of hay 
with which P. W. 1 compared the reject 
ed hay but that “there was no mark on 
any of those bundles”. Therefore, the 
sample or the samples with which P. W. 1 
compared the rejected hay were not those 
which were approved by the respondent 
and handed over to the plaintiff with seals 
affixed thereon for supply in accordance 
therewith. 

32, If then P. W. 1 compared and veri- 
fied the rejected hay with reference to 
some samples other than those which 
were approved and sealed by the Military 
Authorities, then the least the plaintiff 
could do was to produce such samples 
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before the Court to enable it to ascertain, 
whether aided by expert’s opinion or not, 
as to whether the samples with reference 
to which P. W. 1 examined the rejected 
hay were similar to those of Ext. I, which 
were admittedly the samples approved 
by the Military Authorities. But this was 
not done and as a result thereof it is not 
possible to ascertain on the evidence on 
record as to with what type of samples 
P. W. i compared the rejected hay to find 
them to be of the same variety and 
quality. 

33. Be that as it may, when, as admit- 
ted by the plaintiff himself, some of the 
approved samples with the seals of the 
Military Authorities were handed over to 
and were with the plaintiff, then, giving 
some other samples, which were not so 
approved, to P. W. 1 for examination and 
comparison was very much suspicious and 
rendered such examination and inspection 
of no useful value. Mere oral statement of 
P. W. 1 that “the sample of hay shown to 
me in Court, Ext. I, appears to be similar 
to that shown to me then by Sagarmull”, 
could not cure the defect particularly 
when there was no reason as to wy the 
approved samples sealed by the Military 
Authorities and admittedly in possession 
of the plaintiff were not given to P. W. 1 
and even these samples given to P. W. 1 
were not produced in Court. 

84. P. W.1 also stated that “about 
fifty per cent of the hay of both the heaps 
was found damaged”. The learned Advo- 
cate-General has argued that any exami- 
nation and comparison of the hay reject- 
ed by the respondents would be of doubt- 
ful utility when fifty per cent thereof was 
already damaged. This argument surely 
has force. f 

35. It should be noted that, as admit- 
ted by the plaintiff in his plaint and also 
in his deposition, the defendant-respon- 
dent notified to -the plaintiff in writing 
very early and very soon after the supply 
that it had rejected the hay supplied as it 
was not in accordance with the sample 
and the specification and as the learned 
District Judge has rightly pointed out, 
this case of the respondent had been re- 
peated times without number in its large 
volume of correspondence exhibited in 
this case. After that, it was only expected 
that the plainiiff-appellant would take 
care to bring on record good and reliable 
pieces of evidence to prove that the reject- 
ed hay was in accordance with the spe- 
cification and sample and was, therefore, 
wrongly rejected b 
the plaintift has failed to do. 


the respondent. This 
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36. On a consideration of the evidence 
on record. I am, therefore, of the view 
that even assuming that there was an 
agreement whereunder the defendant-re- 
spondent was under an obligation to pur- 
da the hay supplied by the plaintiff- 
appellant if it was in accordance with the 
sample and specification approved by the 
respondent, there is nothing on record to 
show that the hay supplied by the plain- 
tif and rejected by the respondent was in 
accordance with such sample and speci- 
fication and that as such the respondent 
committed a breach of contract in refus- 
ing and rejecting such hay and was, 
Fh roto, liable to compensate the plain- 


87. I, therefore, hold that the arrange- 
ment between the plaintiff-appellant and 
the defendant-respondent was such that 
there was no obligation on the part of the 
former to supply or sell nor any obligation 
on the part of the latter to accept or pur- 
chase any quantity of hay and that the 
supply or the acceptance thereof could be 
discontinued by either party at any time 
without assigning any reason and without 
incurring any liability for compensation 
and, therefore, the plaintiff was not entitl- 
ed to any amount, as compensation or 
otherwise, for the rejection of the hay 
supplied by him, even if the hay was in 
accordance with the approved sample and 
specification. I further hold that even as- 
suming that there was a contract between 
the parties whereunder the respondent 
was under an obligation to accept the 
suply of hay if it was according to the ap- 
proved sample and specification, it has 
not been proved that the hay supplied by 
the plaintiff-appellant and rejected by the 
defendant-respondent was in accordance 
with such sample and specification and 
that it cannot, therefore, be said that the 
defendant-respondent committed any 
breach of contract by refusing to accept 
such hay. 


38. In view of my findings as afore- 
said, it is not necessary for me to decide 
the other point urged by the learned 
Advocate-General that even assuming 
that the hay was in accordance with the 
approved sample and specification and 
the defendant-respondent was under. an 
obligation to accept the same and was, 
therefore, guilty of breach of contract in 
refusing to accept ‘the same, the plaintiff- 
appellant was still not entitled to any 
compensation as he had not taken any 
step to mitigate the loss. after the hay was 
rejected. I may, however, note that it has 
been ‘urged by the learned Advocate- 
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General that the onus was on the 
prove that after the 
alleged breach, he took all reason- 
able steps to mitigate the loss or 
that, to use the language of the Explana- 
tion to Section 73, Contract Act, he did 
not possess means “of remedying the in- 
convenience caused by the non-pertorm- 
ance of the contract’. The learn- 
ed Advocate-General has. referred to 
the decision of the Supreme Court 
in Murlidhar Chironjilal! v. Harish- 
chandra Dwarakadas (AIR 1962 SC 366) 
wherein it has been held that under the 
law the plaintiff must take “all reasonable 
steps to mitigate the loss consequent on 
the breach”. But neither this decision nor 
any other Supreme Court decision that I 
know of nor the provisions of Section 73 
of the Contract Act and the Explanation 
thereto has or have anywhere laid down 
that the onus is on the plaintiff to show 
affirmatively that he had no means of re- 
medying the inconvenience caused by the; 
breach or that he took all reasonable steps. 
to mitigate the loss, unless there is evi- 
dence to show that he had means to miti- 
gate it. What Section 78 and its Explana- 
tion provide is that in assessing the dam- 
ages naturally arising from the breach of 
contract, the means available to the plain- 
tif of remedying the inconvenience or 
mitigating the loss must be taken into ac- 
count. If in a given case there is evidence, 
by whomsoever adduced, to show exist- 
ence of such means, the question of onus 
then may lose all relevance or significance 
and such means must be taken into ac- 
count in assessing the damages claimed 
by the plaintiff. But otherwise, the onus 
must be on the defendant resisting a 
claim for a breach of contract committed 
by him to show that means existed and 
were available to the plaintiff for remedy- 
ing inconvenience caused by the breach 
and that the plaintiff did not take any step 
to mitigate the loss. I am aware of those 
decisions purporting to lay down that the 
law casts a burden upon the person com- 
plaining of - breach of contract to show 
that he did not possess means of remedy- 
ing the inconvenience caused by the non- 
rerformance of the contract or that he 
tcok steps to mitigate the loss consequent 
on such non-performance and reference 
may be made to the decisions of the 
Allahabad High Court in Prabhu Lal 
Upadhya v. District Board, Agra, (AIR 
1938 All 276), of the Oudh Chief Court 
in Aliya Begum v. Mohini Bibi (AIR: 1943 
Oudh: 17), of the’ Madhya Pradesh High 
Court in Pannalal Jugatmal v. State of 
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Madhya Pradesh (AIR 1963 Madh Pra 
242), There are decisions to the contrary 
also and for that reference may be made 
to the decisions of the Madras High Court 
in Sundaram Chettiar v. Chokalingam 
Chettiar, (AIR 1938 Mad 672), of the Cal- 
cutta High Court in Prafulla Ranjan Sar- 
kar v. Hindustan Building Society (AIR 
` 1960 Cal 214) and also the decision of the 
Bombay High Court in K. G. Hira Nan- 
dani v. Bharat Barrel and Drum Mfg. Co. 
(AIR 1969 Bom 373). In that Bombay case, 
Vimadalal, J., sitting singly, has referred 
to and considered the abovenoted and 
other earlier decisions and after relying 
on Mayne, Chitty and MHalsbury, has 
agreed with the Madras and the Calcutta 
view and has held that the onus is on the 
defendant to show that the plaintiff 
ought to have taken certain mitigating 
steps. Cheshire and Fifoot in their Law of 
Contract have also observed (page 593, 
Eighth Edition) that 

“Whether the plaintiff has fail- 
ed to take a reasonable oppor- 
tunity of mitigation is a question of fact 
dependant upon the particular circum- 
stances of each case and the burden of 
proving such failure rests upon the de- 
fendant.” 

39. If it was necessary for me to de- 
cide this question, I would have respect- 
fully agreed with the Madras, the Cal- 
cutta and the Bombay view as aforesaid 
and would have, with equal respect, dis- 
sented from the contrary view. For it 
would have been difficult for me to agree 
to saddle an innocent plaintiff, proving 
and suffering from a breach of contract, 
with the further onus to prove that it took 
steps to mitigate the loss or had no means 
to do so and thus relieve the defendant, 
who is to be blamed for the breach, of 
such onus. The learned Advocate-General, 
has argued that the question of onus was 
not material in this case as the plaintiff 
himself admitted that after the hay was 
rejected he “did not get that hay remov- 
ed” and “it lay there”. This statement by 
itself might show that the plaintiff did 
not take any step to mitigate the loss but 
might not show that he could take any 
such step and had means to remedy the 
incovenience. Be that as it may, I need 
not pursue this aspect any further be- 
cause, as already noted it is not necessary 
for me to do so in view of my findings on 
the other points as recorded hereinbefore. 

40. In the result, the appeal shall fail. 
The finding of the learned District Judge 
that the suit was not maintainable is, 
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however, reversed but the finding that the 
plaintiff was not entitled to any relief is 
affirmed. The appeal, therefore; fails and 
is dismissed. In the circumstances of the 
case the parties are left to bear their own 
cost, 

Appeal dismissed. 
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MAN MOHAN SINGH GUJRAL C. J. 
AND A, M. BHATTACHARJEE,. J. 
Sonam Topgyal Bhutia, Appellant v. 
Gompu Bhutia, Respondent. 
Civil Misc. Appeal No. 21 of 1976, 
D/- 14-6-1979, 


(A) Succession Act (39 of 1925), Sec- 
tions 2 (h), 61 and 74 — Will — Sus- 
picious circumstances surrounding exe- 
cution or allegation of fraud or coer- 
cion in execution — Party on whom 
onus to prove same lies indicated, 

The onus of explaining suspicious 
circumstances surrounding execution of 
a will lies heavily on the propounder. 
But if the execution of the will is not 
challenged but exercise of fraud or 
undue influence or coercion is alleged 
by the caveator then itis for the 
caveator to prove such fraud, undue 
influence or coercion, AIR 1976 Cal 377 
and AIR 1959 SC 448, Rel. on. 

(Paras 2, 3) 


(B) Succession Act (39 of 1925), Sec- 
tions 2 (h) and 63 — Will — Execution 
not challenged — Testator knowing 
how to sign his name — Testator exe- 
cuting will by thumb mark and not 
by written signature — That fact can- 
not make will doubtful especially when 
testator was suffering from long illness 
(T. B.) before execution and was un- 
able to write his name by using pen. 

(Para 3) 

(C) Sikkim Laws — Hindu Adoptions 

and Maintenance Act (78 of 1956), Sec- 


tion 11 — Sikkimese-Buddhists — 
Adoption — No particular ceremony is 
essential for validity of adoption — 
Absence thereof does not invalidate 
adoption. (Para 4) 


(D) Succession Act (39 of 1925), Sec- 
tions 2 (h) and 76 — Testator describ- 
ing legatee as adopted son— Adoption 
shown to be illegal — Mistaken state- 
ment as to legatee’s status cannot be 
regarded as suspicious circumstance to 
throw doubt on genuineness of will. 
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If the vestator regarded the pro- 
pounder as his adopted son and des- 
cribed him as such in the will the 
will cannot be regarded to have con- 
tained a false statement and as such 
to be a suspicious document even if 
it is shown tnat the alleged adoption 
was not legal and complete being un- 
accompanied by requisite formal cere- 
monies, Even otherwise a mistaken 
statment by the testator in the will as 
to the status of the legatee cannot 
operate to the prejudice of the legatee 
and cannot be regarded to be a suspi- 
cious circumstance to throw doubt on 
the genuineness of the will, (Para 4) 


(E) Succession Act (39 of 1925), Sec- 
tions 2 (bh) and 74 — Will — Testaior 
bequeathing property to one of his 
relations only — Exclusion of others 
cannot throw doubt on genuineness of 
will, 

A bequest may be prompted by vari- 
ous motives and the fact thatthe testa- 
tor bequeathed his properties to one 
of his relations only to the exclusion 
of his other relations or even nearer 
relations or gave a major share to one 
of such relations only without any ap- 
parent convincing reason cannot be 
regarded to be a circumstance tnrow- 
ing doubt on the genuineness of the 
will, (Para 6) 

(F) Sikkim Laws — Succession Act 
(39 of 1925), Sections 2 (h), 57 and 
58 — Will — Though Act not appli- 
cable to Sikkim its provisions relating 
to wills have become laws of Sikkim 
— Will is legal mode of disposition of 
property under laws of Sikkim — 
Sikkimese Buddhists can make will. 


Though in Sikkim there is as yet no 
statutory law authorising testamentary 
disposition, in practice wills had been 
and have been recognised, acted upon 
and given effect to in the Courts of 
Sikkim as valid modes of post-mortem 
disposition of properties, Not only the 
provisions relating to the execution, 
interpretation or effect of wills in the 
Succession Act but all the provisions 
therein relating to wills including the 
provisions relating to grants of probate 
and Letters of Administration and also 
appeals and other proceedings there- 
from have become the laws of Sikkim. 
Therefore a will is a valid and legal 
mode of post-mortem disposition of 


property under the laws of Sikkim. 
Therefore a will executed by a Sik- 
kimese Buddhist is legal and valid, 
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1978 Sikkim LJ 18 Rel. on, 
(Paras 10, 29, 30) 
(G) Hindu Succession Act (30 of 
1956), Sections 30 and 2 -~ Succession 
Act (1925), Sections 2 (h), 59, 57, 218 
and 222 — Power of Hindus to make 
wills in India is not created by legis- 
lation — Kt existed long before Hindu 
Wills Act 1970. 


The history of Hindu wills shows 
that even from long before any legisla- 
tion declaring the competency of the 
Hindu to make testamentary disposi- 
tions such power was very much there 
and was established by a course of 
practice which in itself was enough to 
establish an approved usage and was 
expressly recognised by the Bengal 
Inheritance Regulation 1793 and Bengal 
Will and Intestacy Regulation 1799 and 
also by a series of judicial decisions. 
Thus before the Hindu Wills Act 1870 
purported to confer on the Hindus the 
power to make will by making the 
provisions of Succession Act 1865 ap- 
plicable to Hindus the power of the 
Hindus to make will was accepted and 
recognised by legislations and judicial 
decisions and therefore the power of 
Hindus to make wills in India was not 
created by and was not to be traced 
from direct legislation, (1856) 6 Moo 
Ind App 309 (PC), (1857) 6 Moo Ind 
App 526 (PC), (1862) 9 Moo Ind App 123 
(PC), (1865) 10 Moo Ind App 279 (PC), 
(1867) 12 Moo Ind App 1 (PC), (1865) 
3 Suth WR 138 (Cal) (1872) 18 Suth 
WR 359 (PC) and AIR 1940 PC 45, Rel. 


on. (Paras 24, 25) 
Cases Referred: Chronological Paras 
1978 Sikkim LJ 18 28 


AIR 1976 Cal 377 
AIR 1959 SC 443 2 
AIR 1940 PC 45 22 
AIR 1925 PC 29 10 
(1872) 18 Suth WR 859 : 9 Beng LR a Ae 


(1867) 12 Moo Ind App 1 (PC) ý 
1865) 10 Moo Ind App 1 (PC) 19 
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(1865) 10 Mpo Ind App 279 (PC) 18, 2 
(1865) 3 Suth WR 138 (Cal) A 24 
(1862) 9 Moo Ind App 123 (PC) 17, 21 
1185) 8 Moo Ind App 66 (PC) 22, 
1857) 6 Moo Ind App 526 (PC) 16 
(1856) 6 Moo Ind App 309 (PC) 15, 22 

A, Moulik, for Appellant; B. C. 


Sharma, for Respondent; S. R. Sarkar 
Advocate General with Anup Deb, 
Government Pleader, on Court Motion. 

BHATTACHARJEE, J.:— The appli- 
cation filed by the appellant for pro- 
bate of the will alleged to have been 
executed by his uncle Midung Bhutia 
has been dismissed by the learned 
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District Judge on the finding: that “the 
Will cannot be called to be a genuine 
Will of the deceased and seems to have 
been forged by the petitioner along 
with the help of his witnesses” and 
being aggrieved by his judgment as 
aforesaid the appellant has preferred 
this appeal. 


2. The learned District Judge has 
held that there are strongly suspicious 
circumstances surrounding the execu- 
tion of the Will and the onus of ex- 
plaining these circumstances and of 
removing the suspicion from the mind 


of the Court rests squarely on the 
appellant and that he has failed to 
discharge the onus in this case, That 


the onus of explaining the suspicious 
circumstances surrounding the execu- 
tion of the Will is heavily on the pro- 
pounder is settled by a series of au- 
thorities of the Privy Council and the 
Supreme Court and the decision of the 
Calcutta High Court in Sushma Bala 
Devi v. Anath Nath Tarafdar (AIR 
1976 Cal 377), relied on by the learned 
District Judge, has referred to some 
of these Supreme Court decisions on 
the point including the leading deci- 
sions in H. Venkatachala Iyengar v. 
B. N. Thimmajamma, (AIR 1959 SC 
443) and has, if I may say with re- 
spect, correctly deduced the law on 
the point, But while the learned Dis- 
trict: Judge is correct in his approach 
to the question of law involved in this 
ease, he is, I am afraid, quite wrong 
in his appreciation of the evidence on 
record and, as I shall presently show, 
the four circumstances relied on and 
regarded by him as suspicious are not 
strong enough to throw any reasonable 


doubt as to the genuineness of the 
Will, 
3. The first circumstances referred 


to and regarded by the learned Dis- 
trict Judge as suspicious is that while 
it is -in evidence that the alleged 
testator knew how to sign his name, 
the Will, Ex. 1, however, bears only 
the thumb mark of the deceased. But 
it is the respondent’s own case that 
the testator was seriously suffering 
from tuberculosis and other ailments 
for about a year before the execution 
of the Will and it is not unusual that 
a person, who knows how to sign his 
name, may execute a document by 
mark only if he has become disabled 
to write his name by using a pen or 
otherwise due to his illness or some 
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other cause, It is no doubt in evidence 
that the testator knew to sign his name 
and as such under ordinary circum- 
stances one would have expected some 
evidence from the side of the pro- 
pounder as to why the testator exe- 
cuted the Will by his thumb mark and 
not by his written signature, But the 
respondent in his two petitions of ob- 
jection has not challenged the execu- 
tion’ of the Will and has rather ad- 
admitted the execution thereof by the 
testator, his only case being that such 
execution was the result of force and 
conspiracy. But it is settled law, as 
will also appear from the above noted 
Supreme Court and Calcutta decisions, 
that if the execution of the Will is not 
challenged but exercise of fraud or 
undue inflence or coercion is alleged by 
the caveator, then it is for the cavea- 
tor to prove such fraud, undue influ- 
ence or coercion, On the evidence on 
record, no case of fraud, undue influ- 
ence or coercion has been made out 
nor the learned District Judge has 
made any such finding. As already 
noted, the learned District Judge has 
thought that the fact of execution by 
thumb mark by a testator knowing to 
sign his name is sufficiently suspicious. 
But in my view, in the absence of 
any challenge to the execution of the 
Will by the testator, such fact alone 
cannot make the execution of the 
Will doubtful in any way, particularly 
when it is the admitted case that the 
testator was suffering from serious 
illness for a long time before the exe- 
cution of the Will. It should also be 
noted that no question was at all put 
to the propounder or any of his wit- 
nesses during their examination as to 
the testator’s knowing how to sign his 
name and the fact was sought to be 
proved by the respondent only while 
examinating his own witnesses, I have 
no doubt that there being a clear ad- 
mission as to the execution of the Will 
by the testator and there also being 
no question put to the propounder or 
his witnesses as to the testator’s know- 
ing to sign his name, it was not for 
the propounder or his witnesses to 
come out on their own as to why the 
Will was executed by the testator by 
his thumb mark and not by his written 
signature. I am, therefore, of opinion 
that in the circumstances of this case, 
the fact that the testaor, though know- 


ing to sign his name, executed the 
Will by his thumb mark is not a cir- 
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cumstance which can be regarded to 
make the execution of the Will doubt- 
ful, particularly when the execution of 
the Will has not been challenged and 
has rather been admitted by the Re- 
spondent. 


4. The second circumstance referred 
to and regarded by the learned Dis- 
trict Judge as suspicious is the fact that 
while in the Will the propounder has 
been described as the adopted son of 
the testator, the propounder has ad- 
mitted that neither any religious cere- 
mony was performed nor any docu- 
ment was executed for such adoption. 
The learned District Judge has observ- 
ed that 


‘It is a matter of common know- 
ledge that adoption pre-supposes the 
performance of certain religious cere- 
monies and unless such ceremonies are 
performed an adoption cannot be deem- 
ed to be valid,” 


Iam yet to understand wherefrom 
the learned District Judge has derived 
this “common knowledge”, The parties 
are Sikkimese-Buddhists and I am 
yet to know that among them any 
particular religious ceremony is essen- 
tial for the validity of an adoption and 
that the absence thereof invalidates an 
adoption, It may be mentioned here 
that it is now settled by a series of 
Privy Council decisions that Buddhist 
law applicable ‘to Burmese does not 
require either any particular method 
to be followed or any ceremony to be 
performed or any document to be exe- 
cuted to constitute a valid adoption. 
Assuming, as the learned District Judge 
did, that the Hindu Law can apply to 
the Sikkimese-Buddhists, as it has 
been applied to other Indian Buddhists, 
it is now well-settled that even under 
the Hindu Law, as it stood before the 
Hindu Adoption and Maintenance Act, 
1956, no religious ceremonies, not even 
the Datta-Homam were necessary in the 
case of Sudras, And in case of others, 
there was a conflict of opinion whe- 
the Datta-Homam or other ceremonies 
are necessary. (See Mulla’s Hindu Law 
14th Edition — pp. 554-555), Refer- 
ence may also be made to Gour’s 
Hindu Code (Vol. V, 5th Edition) where 
it has been held (Sec. 342) that non- 
performance of the Datta-Homam of 
other ceremonies will not invalidate an 
adoption unless their performance is 
shown to be required by the caste as 

of tHe essence of the adoption. 
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There is nothing on record to show 
that among the caste or community to 
which the parties belong, any parti- 
cular ceremony is necessary to con- 
stitute adoption and as such the learn- 
ed District Judge is wrong in holding 
that the propounder was not the adopt- 
ed son of the testator and the Will 
accordingly contained a false statement. 
At any rate, if the testator re- 
garded the propounder as his 
adopted son and described him as 
such in the Will, the Will can- 
not be regarded to have contained 
a false statement and as such to bea 
suspicious document even if it is shown 
that the alleged adoption was not legal 
and complete being unaccompanied by 
requisite formal ceremonies, That arar?, 
assuming that the propounder was not 
the adopted son of the testator, a mis- 
taken statement made by the testator 
in the Will as to the status of the 
legatee cannot operate to the prejudice 
of the legatee and cannot be regarded 
to be a suspicious circumstance to 
throw doubt on the genuineness of the 
Will, 

5. The third circumstance referred 
to and regarded by the learned Dis- 
trict Judge as suspicious is that an 
Orange Orchard was bequeathed by 
the testator in his Will to the respon- 
dent and the case of the propounder 
is that it was so done as a result of 
persistent entreaties of the respondent 
at the time of the making of the Will 
by the testator, The learned District 
Judge, however, has relied on a copy 
of an alleged Khatian, Ex. P. X and 
has concluded that the said Orange 
Orchard stood recorded in the name of 
the respondent himself and as such 
held that the case of the propounder 
that the respondent was present at the 
time of the making of the Will and 
got the Orange Orchard bequeathed to 
him as a result of his persistent en- 
treaties, was false. I have looked into 
the Exhibit and I have no doubt that 
the learned District Judge was wrong 
in marking it as an Exhibit at the 
time of writing his judgment as the 
said document was not a certified copy 
of a Khatian nor was proved in any 
way. The finding of the learned Dis- 
trict Judge on this count is, therefore, 
clearly erroneous, 

6. The fourth and the last circum~ 
stance referred to and regarded by the 
learned District Judge as suspicious or 
to have strengthened the chain of sus- 
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Picion is that though the respondent 
so sincerely looked after his brother, 
the testator, during the long years of 
his illness and bereavement, and as 
such the testator must have been 
greateful to his | brother, the respon- 
dent, yet the respondent was complete- 
ly excluded in the Will. As “I have al- 
ready pointed out, there is nothing on 
record to show that the Orange 
Orchard bequeathed by the tesator to 
the respondent belonged to or stood in 
the name of the respondent and as 
such it would be wrong to say that 
the testator bequeathed nothing to his 
brother, the respondent. But even 
otherwise it appears from the evidence 
that the respondent is rather well off 
having house property and business 
and that might have prompted the 
testator to bequeath all or most of his 
properties to his nephew, the peti- 
tioner, in preference to his brother, the 
respondent, Be that as it may bequest 
may be prompted by various motives 
and the fact that a testator has be- 
queathed his properties to one of his 
relations only to the exclusion of his 
other relations and even nearer rela- 
tions or has given a major share to 
one of such relations only without any 
apparent convincing reason, can never 
be regarded to be a circumstance 
throwing doubt on the genuineness of 
the Will, I am, therefore, of opinion 
that the learned District Judge is 
wrong in regarding any of the four 
circumstances as suspicious circum- 
stances surrounding the execution of 
the Will and is wrong in holding that 
the Will cannot be regarded to ‘be a 
genuine Will of the testator, 


7. Mr, B. Œ Sharma, the learned 
Advocate for the respondent, has urg- 
ed that the propounder-petitioner has 
taken a prominent part in the matter 
relating to the execution of the Will 
and has also been bequeathed sub- 
stantial benefits thereunder and that 
this is, therefore, a suspicious circum- 
stance surrounding the execution of 
the Will and has relied on the afore- 
said Calcutta decision to substantiate 
his submission, But on the evi- 
dence on record I do not find 
the propounder taking any prominent 
part in the matter relating to the exe- 
eution of the Will and the only thing 
he did was to call the writer of the 
Will and other witnesses and that too 
as desired and directed by the testator. 


Sonam Topgyal v. Gompu 


Sikkim 37 
On the evidence on record, I do not 
think that the propounder can be said 
to have taken any prominent part in 
the matter of execution of the Will 
and what he did is expected to be 
done by anyone attending the death- 
bed of a near relation desiring to make 
a Will, As I have already stated, the 
evidence does not show that the pro- 
pounder has taken any active or lead- 
ing or prominent role in the matter 
of the execution of the Will. 


8 I am, therefore, of opinion that 
the learned District Judge is wrong in 
holding that the Will propounded by 
the petitioner cannot be regarded to be 
the genuine Will of the testator and 
his judgment must be reversed, 


9. This brings us to the larger ques- 
tion as to whether Buddhists in Sikkim 
can legally make testamentary dis- 
position. This point was not specifically 
taken by any of the parties in their 
pleadings or otherwise but cropped up 
during the hearing of the appeal and 
we felt that as the question would go 
to the root of the matter and isa 
matter of general public importance in 
Sikkim and as there is no judicial pro- 
nouncement of this Court or of any 
other Court on this point, it would be 
appropriate to consider this matter in 
all its aspects and to give our decision 
so that the Buddhists in Sikkim bs- 
come aware of the real position in 
law. We, therefore, by our order dated 
29-7-1978, framed the following Issue, 
namely, “whether Sikkimese-Buddhists 
can, under the law applicable to them, 
make a Will in Sikkim” and allowed 
the parties to lead evidence on that 
Issue and also issued notice to the 
learned Advocate-General to assist us 
in the matter. We may note that in 
pursuance to our notice the learned 
Advocate-General has appeared before 
us and has rendered considerable as- 
sistance by examining witnesses and 
by advancing arguments, 


10. There is no doubt that in Sik- 
kim, there is, as yet, no statutory law 
authorising festamentary disposition. 
But as will appear from the unchal- 
lenged evidence of the witnesses ap- 
pearing before us, in practice Wills 
had been and have been recognised, 
acted upon and given effect fo in the 
Courts of Sikkim as valid modes of 
post-mortem disposition of properties 
and witnesses Sarki Bhutia, Karma 
Pintso Bhutia and T, D, Densapa have i 
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aiso referred to several instances of the 
execution of Will by Sikkimese-Bud- 
dhists, The question before us is whether 
Wills inSikkim canbe regarded tobe 
valid and legal without any legislative 
provision to that effect. The Shastric 
Hindu Law did not recognise testament- 
ary disposition and statutory provisions 
had tobe made by and under the pro- 
visions of the Hindu Wills Act, 1870, 
empowering the Hindus to make Wills. 
Buddhism also favoured intestacy and 
as pointed out by the Privy Council 
in Dwe Maung v, Khoo Haung Shein 
(AIR 1925 PC 23 at p. 31), according 
to “the strict Buddhist view” “intest- 
acy is compulsory”. As the personal 
laws of the Hindus and Buddhists did 
not recognise testamentary disposition, 
doubts have arisen as to whether the 
Hindus and Buddhists in Sikkim can 
validly make Wills in the absence of 
legislative provisions. 

11. “Will” has been defined in Sec- 
tion 2 (h) of the Indian Succession Act, 
1925 as, 

“The legal declaration of the inten- 
tion of a testator with respect to his 
property. which he desires to be carried 
into effect after his death.” 


It is, to use the language of the 
Privy Council in the well-known 
Tagore Case (1872) 18 Suth WR 359, 
“a disposition of property to take ef- 
fect upon the death of the donor”. 

12. But the history of the Hindu 
Law of Wills in India clearly demon- 
strates that from long before the en- 
actment of the Hindu Wills Act, 1870, 
expressly conferring - testamentary 
power on the Hindus, such a power 
was very much recognised and that the 
testamentary power of the Hindus, 
though not recognised by their original 
personal law, was not in the beginning 
a gift of legislation. Reference to the 
old legislations dating from 1793 and 
the judicial decisions of the Privy 
Council and other Courts will show 
that the testamentary power of the 
Hindus came to be clearly recognised 
almost as a matter of course and as 
inevitable incidence of ownership and 
was not created by any legislative pro- 
visions, 

13. Section 2 of the Bengal Regula- 
tion XI of 1793, subsequently named 
as the Bengal Inheritance Regulation, 
provided that 

“f any  Zamindar, independent 
talukdar and other actual proprietor of 
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land shall die without a Will or with- 
out having declared by a writing, or 
verbally, to whom and in what man- 
ner his or her landed property is to 
devolve after his or her demise, and 
shall leave two or more heirs, who by 
the Muhammedan or Hindu Law (ac~ 
cording as the parties may be of the 
former or latter persuasion) may be 
respectively entitled to succeed to a 
portion of the landed property of the 
deceased, such persons shall succeed 
to the shares to which they may be 
so entitled.” 

And Section 3 thereof provided that 
“such persons shall be at liberty, if 
they shall prefer so doing, to hold 
the propery as a joint undivided state.” 


Section 5 of the Regulation provided 
that 
“Nothing contained in this Regula- 


tion is to be construed to prohibit any 
actual proprietor of land bequeathing 
or transferring by Will, or bya de- 
claration in writing or verbally ........ P 
his or her landed estate to his or her 
eldest son or next heir, or other son 
or heir, in exclusion to all other sons 
or heirs, or to any person or persons 


ereere”, “provided that the bequest or 
transfer be not .........contrary to the 


Hindu or Muhammedan Law and...... Sas 


be authenticated by, or made before, 
such witnesses, and in such manner as 
may 
require.” 

These provisions and particularly the 
provisions of Section 5, purporting to 
save “bequeathing or transferring by 
Will” exclusively to one or more sons 
or heirs or other person or persons, 
if such bequests are not “contrary to 
Hindu Law” and are authenticated or 
made “in such manner, as those Laws 
do or may require,” are quite apt to 
indicate that testamentary power of 
the Hindus was not created but was 
rather recognised and confirmed by 
this legislation and that such power 
existed from before. 

14. Regulation V of 1799, subse- 
quently named as the Bengal Wills 
and Intestacy Regulation, also similar- 
ly recognised testamentary power of 
the Hindus as already existing and 
cannot be said to create or confer such 
powers, Section 1 thereof declared that 
“Doubts having been entertained to 
what extent, and in what manner the 
Judges of the Zila Courts of the De- 
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wani Adalat in the provinces of 
Bengal, Bihar, Orissa and Venaras are 
authorised to interfere in cases where- 
in the inhabitants of the above pro- 
vinces may have left Will at their 
decease and appointed executors to 
carry the same into effect or may have 
died intestate leaving an estate real or 
personal”, the Regulation was passed “to 
remove all doubts on the authority of 
the Zila Courts in such cases”, The 
Regulation did not state that doubts 
were entertained as to the power of 
the Hindus or other persons to make 
Wills and rather proceeded on the 
basis that such a power existed and 
declared in Section 2 thereof that 
“in all cases of a Hindu, Mussulman 
or other person....., having at his death 
left a Will and appointed an executor 
or executors to carry the same into 
effect. the executors so appointed 
are to take charge of the estate of the 
deceased and proceed in the execution 
of their trust according to the Will of 
the Deceased and the law and usages 
of the country without any applica- 
tion to the Judges of the Dewani 
Adalat or any other officer of Govern- 
ment for his sanction...... aa 


These provisions are again clear legis- 
lative recognition of the testamentary 
power of the Hindus as already exist- 
ing. 


15. In Nagalutchmee Ammal v, Go- 
poo Nadaraja Chetty (6 Moo Ind 
App 309), decided in 1856, the Will 
was executed and the testator also died 
in 1844. The Judicial Committee con- 


sidered the question of the testamen- 
tary power of the Hidus and observed 
as hereunder (at p. 345):— 


“It must be allowed that in the an- 
cient Hindu Law, as it was understood 
through the whole of Hindustan, testa- 
mentary instruments, in the sense af- 
fixed by English lawyers to that ex- 
pression, were unknown; and itis state- 
edby awriter of authority (Sir Thomas 
Strange) that the Hindu language has 
no terms to express what we mean by 
a Will, But it does not necessarily 
follow, that what in effect, though not 
in form, are testamentary instruments, 
which are only to come into operation 
and affect property after the death of 
the maker of the instrument were 
equally unknown. However this may 
be, the strictness of the ancient law 
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has long since been relaxed, and 


throughout Bengal a man who is the 
absolute owner of the property may 
now dispose of it by Will as he pleases, 
whether it be ancestral ornot. This point 
was resolved several years ago by the 
concurrence of all the judicial eu- 
thorities in Calcutta, as well as of the 
Supreme as of the Sudder Court, No 
doubt the law of Madras differs in 
some respects, and, amongst others, 
with respect to Wills, from that of 
Bengal, But even in Madras it is settl- 
ed that a Will of property, not ancest- 
ral, may be good; a decision to this 
effect has been recognised and acted 
upon by the Judicial Committee, and, 
indeed, the rule of law to that extent 
is not disputed in this case.” (under- 
lining mine), 

16. In Soorjeemoney ODassee v. 
Denobundoo Mullick (6 Moo Ind App 
526), decided in 1857 the Will was 


executed and the testator died in 1841. 





The Judicial Committee observed {at 
p. 551) that 
“The Hindu Law, no less than 


English Law, points to the intention as 
the elements by which we are to be 
guided in determining the effect of a 
testamentary disposition”, (Underlining 
mine). : 

It was’ observed further that among 
the circumstances to be regarded in 
ascertaining the meaning of the words 
of the Will is the “law of the country 
under which the Will was made”. It 
is, therefore, clear ` that the Judicial 
Committee regarded testamentary dis- 
positions to be within the purview of 





the Hindu Law and regarded Wills 
made by Hindus as made under the 
Hindu Law. 


17. The case again came up in ap- 
peal before the Judicial Committee in 
((1862) 9 Moo Ind App 123) and in 
considering the question of the testa- 
mentary powers of Hindus, the Judi- 
cial Committee observed at p. 135) 
that “that power has now long been 
recognised and must be considered as 
comnletely established” and observed 
further as hereunder:— 


“We are to say, whether there is 
anything against public convenience, 
anything generally mischievous, or 
anything against the general principles 
of Hindu Law in allowing a testator 
to give property, whether by way of 
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remainder, or by way of executory be- 
quest (to borrow terms from the law 
of England), upon an event which is 
to happen, if at all, immediately on the 
close of a life in being, Their Lord- 
ships think there is not; that there 
would be great general inconvenience 
and public mischief in denying such a 
power, and that itis their duty to 
advise Her Majesty that such a power 
does exist. Such powers have been long 
recognised in practice. The law of 
India, at least the law of Bengal, has 
been administered upon that basis, and 
the very mode in which this suit has 
been framed, and the manner in which 
it was conducted in India, are evidence 
if evidence were wanting, that such is 
the general opinion entertained in 
Bengal”. (Underlining mine) 

18. In Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhary (10 
Moo Ind App 279), decided in 1865, the 


testator died in 1821 and the Will 
which was set up was held to be for- 
gery, One Anumati Patra, executed in 
1819, authorising the widow to adopt, 
was sought to be characterised as a 
testamentary document, but the Judi- 
cial Committee held that the Anumati 
Patra was not of a testamentary 
character. But as to the testamentary 
power of the Hindu it was held by the 
Judicial Committee (at p. 309) that 
“there is no doubt that, by the deci- 


sions of Courts of Justice, the testa- 


mentary power of disposition by Hindu 
has been established within the Presi- 
dency of Bengal”. (Underlining mine) 
I would, however, like to point out, 
with respect, that it was not by deci- 
sions of Courts alone but even by the 
provisions of the Bengal Inheritance 
Regulation, 1793 and the Bengal Wills 
and Intestacy Regulation, 1799, as noted 
hereinbefore, that the testamentary 
power of disposition by Hindu was 
clearly accepted and recognised. 


19. In Beer Pertab Sahee v. Maha- 
rajah Rajendra Pertab Sahee (12 Moo 
Ind App 1) decided in 1867, the Will 
was executed and the testator also 
died in 1858. The Judicial Committee 
again considered the question of the 
testamentary power of the Hindus. and 
observed (at pages 37-38) that “it is 
too late to contend that because the 
ancient Hindu treatises make no men- 
tion of Wills, a Hindu cannot make 
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testamentary disposition of his pro- 
perty? and that decided cases, too 
numerous to be now questioned have 
determined that the testamentary power 
exists...... ”, As I have already pointed 
out, the power of testamentary disposi- 
tion by Hindus has not only been 
determined by judicial decision, but 
has been accepted and recognised as 
existing by the legislative provisions 
noted hereinabove, 

20. In Jotendramohun Tagore v. 
Ganendromohun Tagore (18 Suth WR 
359) decided in 1872, well known as 
the Tagore case, the Will was execut- 
ed in 1862 and the testator died in 
1863. As to the testamentary power of 
the Hindus, the Judicial Committee ob- 
served (at p. 366) as hereunder:— 

“As to gifts by way of Will, what« 
ever doubts may have once been enter- 
tained by learned persons as to the 
existence of the testamentary power, 
those doubts have been dispelled by a 
course of practice in itself enough, if 
necessary, to establish in approved us- 
age, and by a series of judicial deci- 
sions both here and in India, proceed- 
ing upon the assumption that gifts by 
Will are legally binding, and recognis~ 
ing the validity of that form of gift 
as part and parcel of the general law. 
(Underlining mine). The introduction of 
gifts by Will into general use has fol~ 
lowed in India as it has done in other 
countries the conveyance of property 
inter vivos. The same may be said of 
the Roman law, as pointed out by Mr. 
E. C. Clark in his interesting treatise 
upon Early Roman Law, 113, in which 
testamentary power, apart from public 
sanction, appears to have been develop- 
ment of the law of gifts inter vivos. 
Such a disposition of property to take 
effect upon the death of the donor, 
though revocable in his lifetime, is until 
recovcation a continuous act of gift up to 
the moment of death, and does then 
operate to give the property disposed 
of to the persons designated as bene- 
ficiaries”, 

21, In this case also, the Judicial 
Committee held the testamentary power 
of the Hindus to be recognised by a 
course of practice amounting to an ap- 
proved usage and by a series of judi- 
cial decisions. As already pointed out, 
the testamentary power of the Hindus 
was also expressly recognised by 
legislations in the Bengal Inheritance 
Regulation, 1793 and the Bengal will 
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and Yntestacy Regulation, 1797. The 
earlier decisions in Soorjeemoney Dos- 
see v, Denobundhoo Mullick ((1862) 9 
Moo Ind App 123 (135)) and in Bhoo- 
ban Moye Debia v. Ram Kishore 
Acharj Chowdhary ((1865) 10 Moo Ind 
App 279) were referred to as fully 
recognising the testamentary power of 
the Hindus. 


22. In the much later decision in 
Gadadhur Mullick v. Official Trustee 
of Bengal (AIR 1940 PC 45), the Will 
was executed on 3-8-1866 and the 
testator died the next day and there- 
fore the validity of the Will was to be 
determined under the Law as it stood 
before the Hindu Wills Act, 1870, 
which for the first time purported to 
confer formally the testamentary power 
on the Hindus, It was held, relying on 
Nagaiutchemee Ammal v. Gopoo Nada- 
raja Chetty ((1856) 6 Moo Ind App 
309), Sonatun Bysack v. Juggutsoon-~ 
dree Dossee ((1859) 8 Moo Ind App 86), 
that the power of the Hindus to make 
testamentary dispositions even before 
the Hindu Wills Act, 1870, was beyond 


doubt and disputes and was long 
recognised in practice and was esta- 
blished by a series of decisions, The 


Judicial Committee also referred with 
approval the history of the recognition 
by the Biritish/Indian Courts of the 
testamentary power at Hindu Law as 
traced by Mayne in his well-known 
treatise on Hindu Law and Usage, 
which is now to be found in Chapter 
XXI of the 11th Edition of the Book. 


23. Neither Mayne in his well- 
known treatise, nor the Judicial Com- 
mittee in any of its decisions has re~ 
ferred to the provisions of the Bengal 
Inheritance Regulation, 1793 or the 
Bengal Wills and Intestacy Regulation, 
1799, noted hereinabove, As already 
noted, these legislations never created 
or conferred any new or any power 
in favour of the Hindus to make Wills, 
but merely recognised such powers to 
be already existing. Reference in this 
connection may also be made to the 
provision of Section 3 of the Hindu 
Widows’ Re-marriage Act of 1856 
where “will or testamentary disposi- 
tion” by a deceased Hindu husband was 
clearly contemplated and recognised. 
The first legislation of that kind ex- 
pressly conferring power on the Hindus 
to make Wills was the Hindu Wills 
Act, 1870, This legislation was not so 
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much necessary to create any power in 
favour of the Hindus to make Wills, 
as such power was already clearly 
recognised and fully established; but it 
was necessary to put the testamentary 
power of the Hindus on clearer and 
sounder footing of a legislative declara- 
tion and to make the law rélating to 
Hindu Wills more or less uniform with 
the general law by making the general 
law relating to Wills as contained in 
the Indian Succession Act, 1865, appli- 
cable to Hindu Wills, 


24, But the position remains that 
even from long before any legislation 
expressly declaring the competency of 
the Hindus to make testamentary dis- 
positions, such a power was very much 
there and was established by a course 
of practice which, according to Judicial 
Committee in the Tagore Case, was 
“in itself enough to establish an ap- 
proved usage” and was expressly recog- 
nised by the Bengal Inheritance Regu- 
lation, 1793, and the Bengal Wills and 
Intestacy Regulation, 1799 and also by 
a series of judicial decisions as noted 
hereinbefore, Even the power of the 
Hindus tomake averbal or nuncupative 
Will was recognised as will appear 
from the provisions of the legislations, 
as quoted hereinabove, and from, to 
take but one, a decision of the Cal- 
cutta High Court in Tara Chand Bose 
v. Nobin Chunder Mitter (2 Suth WR 
138), decided in 1865. where it was 
held that “under the Hindu law a 
nurncupative Will is legal”. The history 
of Hindu Wills, therefore, is clear 
enough to show that the power ta 
make Wills had been exercised by the 
people and had been all along recog- 
nised by the Courts as a valid mode 
of disposition of properties from long 
before the Hindu Wills Act, 1870 and 
as such the power to make such testa- 
mentary dispositions became very 
much a part of the Law of the land 
even though there was no legislation! 
creating or conferring such power. 


25. The Mohammedan Personal Law 
recognises testamentary power, I am 
not concerned with questions of purely 
academic interest, but I would like to 
point out that in my view the origin of 
Hindu Wills is not to be traced to the 
influence ofthe Mohammedans or their 
Law. If Hindu Wills were the result 
of Mohammedan influence, we would 
have got traces of Hindu Wills in some 
form or other during the centuries 
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when Mohammedans ruled India, Jurists 
have pointed out that in the Digests 
and Commentaries on Hindu Law dur- 
ing the long period of Mohammedan 
rule, there does not appear to be any 
reference to Wills or testamentary dis- 
positions, Will among the Hindus, in 
the sense in which the term is under- 
stood in the modern jurisprudence, 
trace their origin to British influence. 
Some jurists contend that Will in some 
form was known to and utilised by the 
Hindus well before the British period 
and Derrett in his "Introduction to 
Modern Hindu Law” (Chapter VII) 
has pointed out that “a document that 
looks very much like a Will has sur- 
vived from the Maratha period in the 
Deccan and Hindus around Negapatam 
were familiar with Wills about 1730- 
40”, But Derrett has added that “what- 
ever existed in the nature of a Will 
before the British period probably 
lacked. both the ambulatory and the 
revocable characteristic of the modern 
Anglo Hindu Will...... ” In my view 
Derrett is probably right as to the 
existence of some sort of testamentary 
dispositions among the Hindus even 
before the British period, for otherwise, 
the Britishers would not have so 
readily recognised by legislations in 
1793 and 1799 the possibility of Hindus 
dying leaving Wills, But my purpose 
is not to ascertain as to whether testa~ 
mentary power of the Hindus existed 
even before the British settlement and 
my only purpose is to show that long 
before the Hindu Wills Act, 1870 pur- 
ported to confer on the Hindus the 
power to make Will by making the 
provisions of the Indian Succession Act, 
1865 applicable to the Hindus, the 
power of the Hindus to make Wills 
was clearly accepted and recognised by 
legislations and judicial decisions and 
therefore, the power of the Hindus to 
make Wills in India was not created 
by and was not to be traced from 
direct legislation. 


26. The same, in my view, is the 
case in Sikkim, where, as pointed vut 
earlier, there has not been as yet any 
legislation creating or conferring the 
power to make Wills like the old 
Indian Succession Act, 1865, or the 
Hindu Wills Act, 1870 or the present 
Indian Succession Act, 1925. What 
happened in India as a result of the 
British influence, also happened in 
Sikkim as a result of the British-Indian 
influence. In India, - during the early 
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British period, when the laws were 
almost scanty, the Indians, the Judges, 
the lawyers and ail concerned, freely 
borrowed and followed laws from 
England in all matters not covered by 
Indian jaws. The same thing happen- 
ed in Sikkim which has all along bor- 
rowed and followed Indian laws in 
matters not covered by Sikkim Laws. 
Like many other legal concepts, the 
concept of Will also migrated to Sikkim 
from India and the people in Sikkim 
began to exercise the power to make 
Wills and the Courts in Sikkim, very 
often presided over by persons having 
British-Indian legal training, began to 
accept and recognise such testamentary 
dispositions, Even legislative authori- 
ties in Sikkim were not slow in recog- 
nising the power of the inhabitants of 
Sikkim to make Wills and in the 
Sikkim Stamp Law of 1928, Stamp 
Duty for Wills is provided in. Item No. 
HI of Schedule “B”, The Sikkim 
Registration Law of 1930 also provides 
in details in Rules 4, 14, 15 and 16 
for registration of Wills. It may be 
contended that these provisions cannot 
be construed as recognising the power 
of the people of Sikkim in general to 
make Wills, but that they only provide 
for stamping and registration of Wills 
of persons who were otherwise com~ 
petent to make Wills, like the Moham- 
medans, whose personal law recognises 
Will and the other Indians settling in 
Sikkim, If a legislation was necessary 
to authorise and validate <estamentary 
disposition, then even the Indian 
Hindus, Buddhists or Christians settl- 
ing or residing in Sikkim could not 


make Wills in the absence of such 
legislations, Mohammedans in 1928-30 
and even now form a very meagre 


fraction of the entire population in 
Sikkim and itis improbable that 
legislative provisions would be made 
for registration of Wills of such a very 
meagre fraction of the population. It 
is more reasonable to think that as 
Wills become recognised in Sikkim by 
a course of practice amounting almost 
to an approved usage, the Stamp Law 
of 1928 and the Registration Law of 
1930 took note thereof and recognised 
the same. But that apart, as al- 
ready pointed out by witnesses be- 
fore us and as has been submitted by 
the learned Advocate-General and the 
learned counsel appearing for the par- 
ties, the Courts in Sikkim also accept- 


ed and recognised Wills made by the 
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Hindus, Buddhists and other people jn 
Sikkim in numerous cases and also 
granted Probates or Letters of Admin- 
istration, It can, therefore, be conclud- 
ed that as the power to make Wills 
has been exercised by the people of 
Sikkim and has been accepted and 
recognised by the Courts of Sikkim 
Sikkim as a valid mode of disposition 
of properties and has also been recog- 
nised by the legislative laws of the 
country, as noted hereinbefore, such 
testamentary disposition has become a 
part of the law of Sikkim, even though 
there is no direct legislation authoris- 
ing such disposition. Following, there- 
fore, most respectfully, the trend of 
the decisions of the Privy Council in 
respect of British-Indian cases as noted 
hereinbefore, I will like to declara 
that Wills in Sikkim became and have 
become part and parcel cf the law of 
the land. 


27. But though there is no legisla- 
tion in Sikkim relating to Wills, the 
Courts in Sikkim have followed and 
applied the provisions of the Indian’ 
Succession Act, 1925 in all matters 
relating to Wills including granting of 
Probates and Letters of Administration. 
The question, therefore, is whether the 
provisions relating to Wills in the 
Indian Succession Act, 1925, which have 
never been formally adopted in or ex- 
tended to Sikkim by any formal legis- 
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lative authority are to be regarded as. 


laws in force in Sikkim? Salmond has 
defined law asa body of principles 
recognised and applied by the State in 
fhe administration of Justice and as to 
consist of “of the rules recognised and 
acted on by Courts of justice’. Hol- 
land has defined law as “a rule of ex- 
ternal human action enforced by a 
Sovereign political authority.” There- 
fore, the provisions relating to Wills 
in the Indian Succession Act, 1925, 
having so long been “recognised” “ap- 
plied” and “acted on” by the Courts 
of justice in Sikkim in the administra- 
tion of justice in matters relating to 
Wills, are also to be regarded as Laws 
in force in Sikkim, 

28. In other words the statutory 
laws relating to Wills as contained in 
the Indian Succession Act, 1925 have, 
as a result of their continuous and 
systematic recognition and application 
by the Courts in Sikkim, become the 
non-statutory laws of Sikkim. Law 
does not and need not always flow 








Sikkim 43 
formally or directly from a legislative 
authority. For otherwise, personal laws, 
customary laws, common laws or even 
precedents cannot be regarded as laws. 
Reference in this connection may be 
made toa recent decision of Sikkim 
High Court in Asharam Agarwala v. 
Union of India, (reported in 1978 
Sikkim LJ 18) where it has been held 
that though the Arbitration Act, 1940 
has never been formally made appli- 
cable in Sikkim, yet the provisions of 
the said Act, having so long been 
recognised, applied and acted upon by 
the Courts of Justice in Sikkim in the 
administration of justice in matters 
relating to Arbitration, are to be re- 
garded as laws in force in Sikkim, 
though not as direct statutory laws. 
In dealing with the question as to 
whether such non-statutory laws could 
or can also create jurisdictions for the 
Courts to entertain applications, ap- 
peals and other proceedings under the 
said Act, it has been observed as 
hereunder:— 


“If as already noted, Courts in Sik- 
kim have all along not only ap- 
plied the provisions of the Arbitration 
Act in between the parties to arbitra- 
tion but have also applied the provi- 
sions relating to entertainment of all 
applications and appeals as provided in 
the said Act, then the latter provi- 
sions also, asa result of application 
and recognition by Courts, became the 
laws in force within the meaning of 
Article 371-F (K) of the Constitution 
whereunder all laws in force in Sik- 
kim immediately before the commence- 
ment of the Constitution (Thirty-Sixth 
Amendment) Act, 1975, shall continue 
in force until amended or repealed by 
a competent Legislature or other com- 
petent authority. In other words, - if 
by and under the Laws of Sikkim, 
though not statutory, the Courts had 
been exercising the jurisdiction to 
entertain applications relating to arbi- 
tration matters and also appeals there- 
from, such laws and jurisdiction have 
also continued and shall continue in 
force. 

29. Following this decision, I would 
hold that not only the provisions relat- 
ing to the execution, interpretation or 
effect of Wills in the Indian Succession 
Act, 1925, but all the provisions there- 
in relating to Wills including the pro- 
visions relating to grants of Probate 
and Letters of Administration and also 
appeals and other. proceedings there- 
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from have become the laws of Sikkim. 
As held by the Sikkim High Court in 
Jas Bahadur Rai v. Putra Dhan Rai 
“if this is characterised as making of 
laws by Courts, it may be pointed out 
that the very same thing was done by 
the Courts in India during the early 
British period when legislative laws in 
India were scanty and the Courts in 
India freely followed and adopted the 
principles of the English law in decid- 
ing points not covered by the provi- 
sions of the Indian Laws in force”, and 
that India being then a country al- 
most empty of legislative laws, “the 
void wastoa greatextent filled by the 
Courts through their decisions by im- 
porting the principles of English Law, 
both common and statutory”. It has 
been further held in Jas Bahadur Rai’s 
case that the Courts in Sikkim will 
have to continue to do that amount 
of law-making until such time when 
direct legislative laws will begin to 
hold and occupy the field. 


30. I would, therefore, answer the 
Issue framed by us in the affirmative 
and hold that a Will is legal and valid 
mode of post-mortem disposition of 
property under the laws of Sikkim. 


31. I have already held that the 
judgment of the learned District Judge 
in dismissing the application for pro- 
bate filed by the appellant-petitioner is 
wrong and must be set aside. I will 
therefore, allow the appeal and set 
aside the judgment of the learned 
District Judge and direct the grant of 
Probate of the Will to the petitioner. 
The records of the case be sent back 
to the learned District Judge who shall 
grant probate to the appellant-peti- 
tioner in accordance with law. In the 
circumstances, I will make no order as 
to costs, 


; GUJRAL, C. J.:— I agree, 
Appeal allowed. 
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oa 2nd Appeal No. 1 of 1966, D/- 10-11- 
Constitution of India, Art, 371-F (i) 
— High Court of Judicature (Jurisdic- 


tion of Powers) Proclamation of 1955, 


LR/LR/E367/75/MVI 


In re, Maharaja of Sikkim 


A.L R. 
Sec. I (b) — High Court of Sikkim — 
Power to review — Effect of Adapta- 


tion of Sikkim Laws (No. 1) Order 
1975 and Amendment Order 1975 — 
Scope of review in civil and criminal 
matters — Memorial petitions filed 
under the Proclamation of 1955 have 
to be disposed of as if they were ap- 
plications for review made to the 
High Court. 


In thë Staté of Sikkim Civil P. C. 
or Criminal P. C, as such are not ap- 
plicable though principles are being 
applied for a long time. The Supreme 
Court Rules 1966 Part VIII Order 40, 


Rule I provides for review and 
lays down that the court may 
review its judgment or order but 


no application for review would be 
entertained in civil proceedings ex- 
cept on the ground mentioned in Order 
47, Rule 1 of the Code and in criminal 
proceedings except on the ground of 
error apparent on the face of the 
record, (Para 5) 


Under Section 369 of the Criminal 
P. C. there would be no review except 
for the limited context. But keeping 
in view the fact that Section II of Pro- 
clamation of 1955 also provided for 
review of criminal matters it seems 
that the intention of the amending 
order 1975 could not have been to ex- 
clude the criminal matter from the 
power of review given tc this court. 
In the circumstances the rule framed 
by the Supreme Court which provides 
for review in criminal proceedings on 
the ground of error apparent on the 
face of the record would be an apt 
precedent to follow. The error appa- 
Tent on the face of record includes 
both error of law and fact and proce- 
dure if the procedure works manifest 
injustice and effects the merits of the 
cases, An erroneous view of law ona 
debatable point will not be an error 
apparent on the record, (Para 6) 

ORDER:— Maharaja of Sikkim issued 
proclamation, being High Court of 
Judicature (Jurisdiction and Powers) 
Proclamation of 1955 hereinafter to be 
called the proclamation of 1955 defin- 
ing the powers of High Court of Judi- 
cature of Sikkirn. By it the High Court 
was made a final authority in all judi- 
cial matters civil or criminal subject 
to the prerogative of mercy to be exer- 
cised by the Maharaja of Sikkim in 
case of conviction under the criminal 
law and the provisions made under 
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Section II (b) of the Proclamation of 
1955. Section II (a) contains the prero- 
gative of mercy and Section H (b) 
provides that nothing contained herein 
shall affect the Maharaja’s prerogative 
to set up a special Tribunal for the 
review of any case, civil or criminal, 
provided that such prerogative shall be 
exercised in only very special cases 
where, in the opinion of the Maharaja, 
there may be apprehension of mis- 
carriage of justice. 


2. Apparently in pursuance of power 
under Section II the parties aggrieved 
against the judgment of the High 
Court, used to file memorial petitions 
which were entertained and heard by 
Special Tribunal constituted under Sec- 
tion II (b) of the Proclamation 1955. 

3. On 16-5-1975 by virtue of Con- 
stitution 36ih Amendment Act Sikkim 
became the twenty second State of 
India and this High Court by virtue 
of Article 371 (F) (i) became the High 
Court for the State of Sikkim from 
the appointed day. Article 371 (F) (1) 
gives power to the President to make 
such adaptation and modification of the 
law as may be necessary or expedient 
for the purpose, In exercise of that 
power the President issued an order 
called the Adaptation of Sikkim Laws 
(No. 1) Order, 1975 under which by 
Paragraph 5 Proclamation of 1955 was 
kept alive in part but amongst other 
Sections 2, 3, 5 and 9 to 13 of Procla- 
mation of 1955 were omitted. By the 
issue of that adaptation order the con- 
sequence was that Section JI under 
which a special tribunal was to be 
constituted for the review of the judg- 
ment of the High Court ceased to exist. 
The result obviously was that subse- 
quent to that period no special tri- 
bunal could be constituted to review 
the cases decided by this court be- 
cause Section II (b) which empowered 
the Maharaja to constitute a Special 
Tribunal itself had ceased to be on the 
statute book, Now many memorial peti- 
tions had been filed prior to 16-5-1975, 
but had not been disposed of, In the 
absence of any law, these petitions 
would have to be dismissed as no 
longer surviving. Apparently to meet 
this eventuality the Adaptation of 
Sikkim Laws (No. 1) Amendment 
Order, 1975 had been issued which is 
deemed to have come into force from 
26-4-1975. Para (2) of the said order 
reads as follows: 


- 
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(2) Notwithstanding the direction in 
the Second Schedule for the omission 
of Section 11 of the High Court of 
Judicature (Jurisdiction and Powers) 
Proclamation of 1955, every memorial 
petition for the review of any case 
under that section pendirg immediate- 
ly before tha commencement of this 
Order shall, on such commencement, 
stand transferred to the High Court 
and the High Court shall dispose of 
such petition as if such petition were 
an application review made to it.” 

4. There are at present a number 
of memorial petitions which had been 
filed prior to 16-5-1975 but had not yet 
been disposed of and which therefore 
fall within the amending order 1975 
and have now to be disposed of as if 
they were applications for review made 
to this court. There is no indication in 
the amending order 1975 as to what 
is the scope of review provided by it. 


5. In the State of Sikkim Code of 
Civil Procedure (V of 1908) or Cri- 
minal Procedure Code (Act V of 1898) 
as such are not applicable though 
principles are being applied for a long 
time. The Supreme Court Rules 1966 
Part VIII Order 40, Rule I provides 
for review and lays down that the 
court may review its judgment or order 
but no application for review would be 
entertained in civil proceedings except 
on the ground mentioned in Order 47, 
Rule 1 of the Code and in criminal 
proceedings except on the ground ‘of 
error apparent on the face of the 
record. I am of the view that so far 
as the civil matters are concerned, 
holding that the scope of review under 
the amending order 1975 is the same 
as provided for under Order 47, Rulel 
of the Code would be in accordance 
with the principles of justice and 
equity. Now it is well settled that in 
civil cases under Order 47, Rule 1 of 
the Code the review is not maintain- 
able simply because the decision may 
be wrong on merits, The review under 
Order 47, Rule 1 in civil matters 
could only lie if there is discovery of 
new and important matter of evidence 
and which after the exercise of due 
diligence was not within the knowledge 
or could not be produced by a party 
at the time the decree was made or 
passed. Such evidence has to be of such 
a character that if it had been placed 
before the court it would have altered 
the judgment, Whether the circum- 
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‘stances are such or not will depend on 
each case but the courts are agreed 
that the mere fact that a question of 
law has been wrongly decided is not 
sufficient for granting review. 


6. Normally, there is no review in 
the criminal matters and Section 369 
of the Code of Criminal Procedure, 
1898 lays down that save as provided 
by the Code or by any other law for 
the time being in force, no court when 
it signs the judgment shall alter or re- 
view the same except to correct a 
clerical error. Now if one follows the 
principle given in Section 369 of the 
Criminal Procedure Code, there would 
be no review except to the limited 
context mentioned therein, But keeping 
in view the fact that Section II of 
proclamation of 1955 also provided for 
review of criminal matters it seems to 
me that the intention of the amending 
order 1975 could not have been to ex- 
clude the criminal matter from the 
power of review given to this court 
because had it been so the exception 
should have been provided in the 
amendment order specifying that there 
will be no review in criminal matters. 
I feel that in the circumstances the 
rule framed by the Supreme Court 
which provides for review in criminal 
proceedings on the ground of error 
apparent on the face of the record 
would be an apt precedent to follow 
and I do so hold. The error apparent 
on the face of record includes both 
error of law and fact and procedure if 
the procedure works manifest injustice 
and affects the merits of the cases, An 
erroneous view of law ona debatable 
point will not be an error apparent on 
the record. It is obviously not possible 
to define varicus cases which would 
fall within the ambit of error apparent 
on the face of record as it will depend 
on facts of each case, 


7. It is in the light of these prin- 
ciples laid above that the present peti- 
tion as well as other similar petitions 
have to be disposed of. 


8. Though Mr. G. L. Subba and Mr. 
Bhattacharjee, Advocate General are not 
appearing in this case, they have ad- 
dressed arguments and given me pro- 
per assistance, Both of them agree that 
the scope of review would be the one 
mentioned by me above namely in 
civil cases that provided in Order 47, 
Rule 1, Civil P. C. and in the criminal 
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matters on the ground only of error 
apparent on the face of record. 
Order accordingly. 
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MAN MOHAN SINGH GUJRAL C.J. 
AND A. M. BHATTACHARJEE, J. 


Smt. Kalawati Adhikari, Appellant 
v. Rupnarayan Bahun, Respondent, 

First Appeal No. 1 of 1978, D/- 5-9- 
1978. 


Civil P. C. (5 of 1908), S. 151 — 
Withdrawal of appeal — Application 
for refund of court-fees — Sikkim 
State Rules — Re — Court Fees and 
Stamps on documents (1928) con- 
taining no provision for refund — 
Court can use its inherent power and 
give refund in appropriate cases, (Case 
law discussed). (Para 5) 
Cases Referred: Chronological Paras 
AIR 1962 SC 527:1963 All LJ 169 4 
AIR 1961 SC 218:1961 (1) Cri LJ 322: 

1961 All LJ 56 4 
AIR 1958 All 766:1958 All LJ 469 

(FB) : 
AIR 1958 Punj 38 (FB) 

AIR 1955 SC 600:1955 All LJ 617 3 
AIR 1955 Cal 258 2 
AIR 1953 Bom 73 2 

BHATTACHARJEE, J.:— The appel- 
lant has filed an application stating that 
the matter in dispute in this appeal 
between her and her son, the respon- 
dent, has been compromised out of 
Court and praying that she may be 
allowed to withdraw the appeal and 
may also be allowed a refund of the 
Court-fees paid by her on the memo- 
randum of appeal. The question that 
has arisen for our consideration is 
whether the prayer of the appellant 
relating to refund of Court-fees can and 
should be allowed. 

2. I have no hesitation in my mind 
that we should allow this prayer, if 
we can, Chagla, C, J., and Gajendra- 
gadkar, J. (as his Lordship then was) 
have observed in Karfule Ltd. v, A.D. 
Varghese (AIR 1953 Bom 73 at 75), 
about “the very great desirability of en- 
couraging the litigants not to indulge 
in unnecessary litigation and of putting 
an end to such litigation as soon as 
possible” and their Lordships have 
further pointed out that “one of the 
ways of doing this is to induce litigants 
to withdraw suits or appeals or to com- 
promise suits or appeals’ and that 
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“one way of helping them to do so is 
by tempting them by the return of 
Court-fees.” According to this view, 
therefore, when a suit or appeal is 
withdrawn or compromised, a refund 
of Court-fees should be ordered, if 
such a course is permissible under and 
not prohibited by law, In Tarachand 
versus State (AIR 1955 Cal 258) 
Chakrabarty, C. J. and Lahiri, J., have 
observed that by levying Court-fees 
State in fact sells justice and ‘“court- 
fees are the price levied by the State 
from persons litigating before it for 
the service rendered to them in con- 
nection with their causes”. It may, 
therefore, be urged that ina case 
where a suit or appeal has been with- 
drawn before the Court is required to 
hear the parties and as such there has 
been no occasion for rendering any 
service to the parties in respect of 
their causes, the Court-fees, which are 
levied as price for rendering services 
in respect of litigation, should be re- 
turned as no service or no appreciable 
service has been required to be render- 
ed in such a case and the judicial 
machinery, which functions when a 
case is pressed for hearing has not 
functioned, 


3. But in that Bombay case, where 
also the appeal was withdrawn and re- 
fund of. Court-fees was prayed, it was 
held that the Court has no power 
under the law to order the refund of 
Court-fees in such a case. In fact 
there are weighty authorities in favour 


of the view that except when the 
Court-fees have been illegally or 
erroneously assessed or collected, the 


Court, in cases governed by the Court- 
fees Act, 1870, has no inherent power 
to order the refund of Court-fees and 
save as aforesaid, the power of the 
Court to order refund of the Court- 
fees is confined within the provisions 
„of Sections 13, 14 and 15 of the Court- 
fees Act and reference in this connec- 
tion may be made to the Full Bench 
decisions of the Punjab High Court in 
Jawahar Singh v. Union of India (AIR 
1958 Punj 38), to the Full Bench deci- 
sion of the Allahabad High Court in 
Munna Lal v, Abir Chand (AIR 1958 
All 766) and to the Calcutta and the 
Bombay decisions noted above. In Om 
Prakash Gupta v. State of Uttar Pra- 
desh, (AIR 1955 SC 600) the plaintiff, 
who was a civil servant, had claimed 
several reliefs including damages and 
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when he subsequently realised that he 
had no right to sue for damages he 
gave up that claim and prayed for 
refund of Court-fees paid in respect of 
that relief The trial Court and the 
High Court refused the prayer and 
when in appeal before the Supreme 
Court the prayer was renewed, the 
Supreme Court observed as hereunder: 

“He invoked the inherent powers of 
the High Court, The Court Fees Act 
contains certain provisions for refund 
of Court-fee paid by a party but ad- 
mittedly the present case is not cover- 
ed by any of those provisions. It 
seems, therefore, that the High Court 
in the circumstances of the present 
case rightly refused to order a refund 
of the excess Court-fees paid by the 
appellant. It also does not appear that 
the Civil Judge acted illegally in refus- 


ing to order a refund” (Emphasis sup- 
plied), 











4. The view of the Supreme Court, 
therefore, appears to be that as the 
“Court-fees Act contains certain provi- 
sions for refund of Court-fee paid by a 
party”, there is no power in the Court 
to travel outside those express provi- 
sions and to order refund of Court-fee 
dehors those express provisions, One 
can, if I may say so with respect, 
understand, the principle behind this 
view which is expressed in the legal 
maxim “expressum facit cessare taci- 
tum”, meaning that what is expressed 


makes what is silent to cease or the 
legal maxim “expressio unius est ex- 
clusio alteris”, meaning that the ex- 


press mention of one thing implies ex- 
clusion of another. But is it the posi- 


‘tion that when a law provides for the 


exercise of a power in certain specific 
eases, the exercise of such a power in 
any other case is impliedly barred? 
The Civil Procedure Code expressly 
provides for the grant of a temporary 
injunction in cases specified in Order 
39, Ruies 1 and 2 and yet it has been 
held by the Supreme Court in Mano- 
har Lal v. Hira Lal (AIR 1962 SC 


527) that in spite of the express provi- 


sions in Section 94 and Order 39 of 
the Civil Procedure Code, providing for 
the cases in which a temporary injunc- 
tion can be granted, the Court has in- 
herent power to issue temporary in- 
junction even in cases not covered by 
those express provisions. Again, the 
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Civil Procedure Code expressly pro- 
vides for the issue of a commission in 
Section 75 read with Order 26 and yet 
it has been held by the Supreme 
Court in Padam Sen v. State of Uttar 
Pradesh, (AIR 1961 SC 218) that in 
Spite of such express provisions con- 
tained in Section 75 and Order 26 of 
the Civil Procedure Code, providing 
for the issue of commission, the Court 
has inherent power to issue commis- 
sion in cases not covered by such ex- 
press provisions. Be that as it may, I 
do not think that it is necessary for 
me to consider as to whether the prin- 
ciple applied by the Supreme Court in 
Om Prakash Gupta’s case (AIR 1955 
Supreme Court 600) to the effect that 
the Court does not have any inherent 
jurisdiction to exercise a power when 
the cases for the exercise of such 
power are specifically provided for, 
has in any way been relaxed in the 
later cases, Because in my view, even 
if I strictly go by the principle ap- 
plied by the Supreme Court in Om 
Prakash Gupta’s case, I do no think 
that I am required to hold that the 
exercise of the inherent power to order 
refund of Court fees by the Courts in 
Sikkim is barred under the laws relat- 
ing to Court-fees in Sikkim. 


5. The law relating to Court-fees 
in Sikkim is to be found ina set of 
Rules as “Sikkim State Rules — Re— 
Court-fees and Stamps on Document” 
assented to by the then Maharaja of 
Sikkim on 30th March, 1928, as sub- 
sequently amended, and there is no 
provision in the said Rules for the re- 
fund of Court-fees paid. If this Sikkim 
Law made specific provisions for re- 
fund of Court-fees in certain cases, 
then it could have been urged on the 
authority of the Supreme Court deci- 
sion in Om Prakash Gupta’s case that 
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have any inherent 
refund of Court-fees 
in other cases not covered by those 
specific provisions. But, as already 
noted, the Sikkim Law does not make 
any provisions for refund of Court-fees 

any case and that being so, there 
is no scope for applying the principle 
contained in the maxim “expressum 
facit cessare tacitum” or “expressio 
unius est exclusio alterius”, or for ap- 
plying the ratio of the Supreme Court 
decision in Om Prakash Gupta’s case 
that the relevant law having expressly 
provided for refund of Court-fees in 
certain cases, refund of Court-fées in 
other cases is impliedly barred, I am 
therefore, of opinion that under the 
provisions of law in Sikkim, the Courts 
have inherent power to order refund 
of Court fees in appropriate cases and 
that an order of the refund of Court 
fees should be made in this case in 
exercise of that power, because such 
a course would, as noted in the afore- 
said Bombay case, encourage and in- 
duce litigants to compromise their 
litigations out of Court and thus to 
put an end to litigations. 


power to order 


6. In my view, therefore, the ap- 
pellant should be allowed to withdraw 
this appeal and her prayer for refund 
of Court-fees should also be allowed. 
Both the prayers are, therefore, al- 
lowed. Let the appellant be granted a 
certificate authorising her to receive 
back from the State Bank of Sikkim 
the full amount of Court-fees paid by 
her on the memorandum of appeal. 


MAN MOHAN SINGH GUSJRAL, 
C, Ju— I agree, 
Appeal allowed, 
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K. B. N. Singh, under the Presidentship off 
Mr. Bhambhu Prasad Singh, ex-Justice, Patna. 
High Court”) (Nov) 115 
—"Pledge — Right of the Pledgee to sue and 
Sell — Whether concurrent.” (By : K. Chals- 
pati Rao, Law Officer, State Bank of India, 
Hyderabad) (May) 52: 
—Relationship between the Bar and the 
Bench”. (By Mr. Justice S. O. Pratap, High 
Court, Bombay) (Feb) 10 
—Revolution in Indian ''Due Process”. (By: 
Prof. G. O. V. Subbarao, P. Kalpakam”, B. A. 
LL.M.) (April) 44 
—"Right of Property after Forty-Fourth 
Amendment’ — Better, protected than ever 
before (By: Prof. P. K. Tripathi, Visiting 
Professor: South School, University of New 
South Wales, Australia) (May) 42 
—'Right to Property after the 44th Amend. 
ment: Reflections on Prof. P. K. Tripathi's 
observations”. (By: S. P. Sathe, Principal, 
ILS Law College, Pune) (Sept) 97 
—'‘Surety’s liability under a time.barred: 
State Bank of K. Chalapati Rao, Law Office, 
debt.” (By :—India, Hyderabad) (Nov) 124 
—"Youth Unrest’. (By: H. R. Khanna, 


Former Judge, Supreme Court of India) 
{April) 40 


BOOKS RECEIVED 

Banking 

— The Banking Act 1979: With Introduction 
and annotations by F. R. Ryder, by Sweat & 
Maxwell, London (Aug) 96 
Civil Services 

—'Anushasnik Karyavahi” (Disciplinary Pro. 
ceedings) : Published in Hindi and Hnglish 
both the languages, Edited by 8. D. Sharma 


and Dr. Ram Dutt Shastri, First published in 
1979 (Oct) 11% 


Conveyancing 
~—Conveyancing Fees and Charges. Fourth 
Edition, Oyez Publishing, London (Aug) 96 
Criminal law 
—Student’s Indian Penal Code (First Edition 
1979). By R. N. Das (Dec) 144 


Books Reviewed: 


Digast : 
—Accidents Digest, Vol. 1, (1980), Editor by 
H. P. Shrivastava, B.A. LL.B. (Oct) 112 
— Supreme Court Yearly Digest 1979, by 
Surendra Malik, B. Se. (Hons) LL.M. 
(Columbia) Advocate of Supreme Court 

(Oct) 112 


—The Yearly Panjab Digest, 1978. (Being a 
e@oncise Digest of all the decisions of the Pun. 
jab and Haryana High Court, Financial Com. 
missioners, Punjab and Haryana and of 
Supreme Court on Panjab Oases, reported in 
various Law Reports in the year 1978) Sikan. 
dar S. Thind; Advocate (Oct) 112 
Directories and Year Books 

—Current Law Oitator, 1973. Cases 1977.78 
Statutes 1972.78. General Editor Peter 
Allsop, M. A. Barrister, Assisiané General 
Editor Claire Booth, LL.B.. ‘‘Solicitor and 
Administrator Sandra Meneaud. Published by 
Sweet and Maxwell Ltd., Stevens & Sons, 
Ltd., (Oot) 112 


General 

—Centenary celebrations of the District and 
Sessions Court Ohingleput. 1880-1980. Sou. 
venir issue published by Baz Association of 
District and Sessions Court Chingleput, 
(Tamil Nadu) (Oct) 112 
—Mayurbhanj Law College Magazine. Vol. I. 
1978.79 (Aug) 96 
—Mother’s Lineage by Kailash Chand son of 
Smt. Pista Devi (Aug) 96 
Import and Export 

— Importers’ Guidelines, — 1978. 79 — A 
Key to import ; Published by Nabhi Kumar 
Jain, Nabhi (Aug) 96 
Insurance 

—1978, Insurance Cases. (Lifa and non-life). 
by M. N. Srinivasan, B.Sc. (Hons). LL. B. 
Advocate, Hx-legal Adviser, Karnataka Gov. 
arnment, Insurance Department (Aug) 96 


Law General 

—Tho Banaras Law Journal: (1) Law School 
Golden Jubilee Issue, 1974 — Vol. 10 Jan. 
74. Dec. 74 Nos. 1 & 2; (2) Vol. 11—Jan. 75. 
Dec. 75 Nos. 1 & 2; (3) Vol. 12 — Jan. 76. 
Dec. 76, Nos. 1 & 2: (4) Vol. 13 — Jan. 77_— 
Dec. 77. Editor-in-Chief Dr. P, Dhokalia, 
Associate Editor — ©. M, Jariwala (May) 56 


Legal Research 
—The Indian Journal of Legal Studies Volume 


TI of 1979. Edited by D. O. Jain. Published 
by Faculty of Law, University of eae 
(Raj) (Oct) 112 
Property 


—The Estate Agents Act, 1979; with annoto. 
tions by ©. M. Douglas, LL. B., Solicitor, 
Benior Lecturer in Law, Preston Polytechnic 
and R. G. Lea, LL., B. Lecturer in Law, 


Property (conid.) 
University of Lancaster. Published by Sweat 
& Maxwell, London (Oct) 112 
Sale of Goods 
—The Sale of Goods Act, 1979 with Annota. 
tions: By W. H. Thomas, Solicitor. Publi. 
shed by Sweet & Maxwell, London (Dec) 144 
BOOKS REVIEWED 
Accounts 
—Tho Oages and Materials on Law of Ac- 
counts: (Cases Desided by High Courts and 
Supreme Oourt) by N. Krishnama Charly, 
B.A. B.L, Advocate and N. Janardhan, B.A., 
B.L., Advocate, 2nd Edition, 1979 (Feb) 18 
Administrative Law 
—Administrative Law: By §. P. Sathe, 
Principal, 1.L.8, Law College, Poona, Third. 
Edition, 1979 (Aug) 93 
— Lectures on Administrative Law: By 
C. K. Takwani, Foreword by Mr. D. A. Desai, 
Judge, Supreme Court (Nov) 126 
—A. S. Misra’s Officers’ Companion in Admin- 
istration and Law, Second Revised and 
Enlarged Edition 1979 by I. S. Mathur, Dy. 
Secretary & Dy. Legal Romembrancer to the 
Government of U. P, with a forword by Shri 
H. N. Bahuguna, Ex-Chief Minister, U. P. 
(Dec) 144 
—" Principles of Administrative Law” By 
M. P. Jain, Professor of Law, University of 
Malaya (Formerly Professor of Law, Delhi 
University) and S. N. Jain, Director, Indian 
Law Institute, New Delhi, Third Edition 
1979 (Sept) 103 
Arbitration 
—Law of Arbitration (8th Edn.) by M/s. 
S. D. Singh, Formerly Judge, High Court 
of Judicature at Allahabad, and V. D. Singh, 
Advocate (Oct) 111 
—"'Rusell on the law of Arbitration’. Nine- 
teenth Edition (1979) Edited bo Anthony 
Walton Q. O., a Bencher of the Middle Tem- 
ple. Published by Stevens & Sons Ltd. 
London (Aug) 94 
Bail and Bonds 
——Justice to Undortrials—Jail or Bail—Law 
and Procedure of Bail in India and the U. K.: 
By Professor R. K. Narula, First Edition 
1979 (Oct) 111 
Banking 
—" Law and Banking” by 8. N. Gupta, Advo- 


cate, First Edition 1980 (Aug) 96 
Buildings 
—'Development Control”: By Mr. John 


Alder, Lecturer in Law, Unversity of Exeter. 
Published in 1979 in series ‘Modern Legal 
Studies”, 1si Edition by Sweet & Maxwell 
London (Aug) 88 


—Hudson’s Building and Engineering Con- 
tracts (Tenth Hdition) — First Supplement : 


4 Books Reviewed 


Buildings (conid.) 
By I. N. Dancan Wallace, Publighed by Sweet 
& Maxwell, London (Aug) 88 
— Law Relating to Building and Engineering 
Contracts in India. (including the Duties and 
and Functions of Architects, Engineers and 
Surveyors) by G. T. Gajria; Advocate Supreme 
Court, Former Standing Counsel, C. P. W. D, 
Government of India. Second Edition. 1979 
(March) 31 
Business Management 
— Business Law in India:— By Surajit Sen- 
gupta, Published in 1979, Professor of Legal 
and Social Studies; St. Zavier’s College, 
Calcutta (July) 65 


Children 
—OQhild and the Law: Under the auspices of 
the Indian Law Institute New Delhi, Editor : 
S. N. Jain Asst. Editor : Usha Loghani 

(Aug) 87 
Civil Procedure 
—"Oheques in law and Practice” Third Edi- 
tion 1979 — By Shri M. 8. Parthasarathy 

(July) 80 
—Notes on County Court Practica and Pro- 
cedure by Mr. Hugh ©. Oollins, LL.B: 
Published by Oyez Publishing Ltd., London 

(March) 32 

Civil Services 
—A. §. Misra’s Law and Practice of Charac- 
ter and Integrity Rolls, (together with Rules, 
Rulings and Precedent). Second Edition, 
1979, By I. 8. Mathur, H. J. S.. Dy. Secre- 
tary and Deputy Legal Remembrancer to the 
U. P. Government (July) 79 
—Commeniaries on the Central Civil, 
Services (Conduct) Rules, 1964, (Second Edi- 
tion 1979) by Shri A. S. Bhatnagar (Feb) 20 
— Law & Procedure of Disciplinary Proceed- 
ings :— by 8. K. Dutt Sharma, 1978 First 
Edition (July) 78 
—Preterential Treatment in Public Employ- 
ment and Equality of Opportunity : By Sham 
Sundar Gupta, 1979 Edition (Aug) 96 
—Selected Decisions of the Gujarat Civil 
Services Tribunal : Vol. I (1977) and Vol. II 
(1978.Part I), 1979. Editor J. M. Panchal, 
Advocate; Gujarat High Court. Asstt. Editors, 
Pinakini OC. Vora; Advocate and Suresh B, 
Soni, Advocate (March) 30 
Codes 
—Utter Pradesh Local Acts: (1793-1979) 
Vol. I (A-Beedi & Cigar). By V. K. S. Chau- 
dhary. Advocate and Yatindra Singh, Advo- 
cate, Second Edition (1979) (Sept) 102 


Companies 
—Gower’s Principles of Modern Company 
Law: Fourth Edition 1979, By L. 0. B. 
Gower, Solicitor of the Supreme Court 

(Aug) 95 


Companies (contd.) 
—Take.overs and Mergers- by M, A- 
Weinberg; M. V. Blank, M. A. (Oxon), Soli- 
citor of the Supreme Court and A. L. Grey- 
stoke; by Sweet & Maxwell in 1979 (Oct) 110° 
—"Yaxation of Companies’ by Richard 
Bramwell and John Dick, 2nd Edition (19797 
Published by Sweet and Maxwell, London 
(Deo) 138 
Conflict of Laws 
— Indian Federalism: The Legislative Con- 
flicta:— By V. D. Sebastian ` (Dee) 14} 


Constitutional Law 
— Basic Rights and Their Enforcement” (Nov. 
1979) :— By T. B. Smith, Commissioner, Boot- 
tish Law Commission, Hon. Professor Edin- 
burgh, University (Nov) 127 
—Basu’s Shorter Constitution of India (7th 
Edition) Vol. I (Articles 1-133}, 1976; Vole 
II, 1978 and Vol. III 1979, by Dr. Durga Dae 
Basu,:M. A. LL. D. (Cal) (Nov?) 126 
— Constitutional Fundamentals : (The Hamlyn: 
Lectures — 32nd Series) by H. W. R, Wade, 
Master of Gonyillé and Cains College, Cam. 
bridge. Published under the avspices of the- 
Hamlyn Trust; 1980, by Stevens and Sone 
Ltd,, London (Dea) 141 
—Constitutional Law of India, A Oritical 
Commentary. Second Edition (Vol. I[I):— By 
H. M. Seervai, Advocate, O. 8. Advocate 
General of Maharashtra 1957-74 (Oct) 10& 
—The Fifth and Sixth Schedules to the Con. 
stitution of India:— by M. Hidayatulla 
former Ohief Justice of Indie and now Vice- 
President of India (with a foreword by 
Baharul Islam, Chief Justice, Gauhati High: 
Court) : First Edition, 1979 (Aug) 91 
—"Human Rights, A Critique” :— By T. S. 
Batra, Faculty of Law, Delhi University. 1st 
Edition, 1979 (Aug) 90: 
— Leading Oases in Constitutional and Admin- 
istrative Law :—by O. Hood Phillips J. P. 
Emeritus Professor of Jurisprudence and 
formerly Dean of the Faculty of Law in the 
University of Birmingham. Published by 
Sweet & Maxwell, London. Fifth Edition, 
1979 (Aug) 90: 
— Presidents Rule in the States ; Monograph 
prepared under the auspices of the Indian 
Law Institute. New Delhi, by Dr. Rajeev 
Dhavan, 1979 Edition (July) 79 
—Presidential System:A Better Alterna. 
tive:—By Jashwant B. Mehta (Aug) 89 
—"The Supreme Court under Strain ~~ The 
Challenge of Arrears’. Monograph prepared 
by Dr. Rajeev Dhavan, assisted by Mrs. P. 
Kalpakam, under the auspices of "The Indian 
Law Institute, New Delhi”, ist Edition 1978 
(July) 72 


Books Reviewed a) 


Contract 
—'The Ice Conditions of Contract, Fifth Edi- 
tion — A Commentary by I. N. Duncan 
Wallace, Published in 1978 by Sweet & 
Maxwell Ltd. London (Feb) 18 
—Law of Contract: (3rd Edition 1980) :— 
By Dr. Avtar Singh, Reader in law, Lucknow 
University - (Ost) 107 
—The Law of Contract. By G. H. Treitel, 
D. 0. L., F. B. A. (1979) Fifth Edition, 
Published by Stevens & Sons Lid., London 

(Aug) 91 
— Law Relating to Government Contracts by 
M. A. Sujan, Advocate Supreme Court 

(Oct) 109 
—"The Law of Restitution’ by Sir Robert 
Goff, D. C. L. Judge Q. B. Division, Master 
of the Bench of the Inner Temple, Chairman 
of the Oouncil of Legal Education and Mr. 
Gareth Jones, LL. D. Honorary Bencher of 
Lincoln’s Inn, Dewning Professor of Laws of 
England, Cambridge University, 2nd Edition 
published by Sweet & Maxwell, London in 
1978 (June) 62 
Conveyancing 
—The Conveyancer and Property Lawyer ; 
1978 Vol. 42. J. T. Farrand LU. D. Solicitor, 
Professor of Law at Manchester University 
and J. E. Adams — Solicitor, Professor of 
Law, at Queen Mary College London. Publish. 
ers :— Sweet and Maxwell, London 

(Aug) 87 
—“Iniroduction to Conveyancing” by Mr, 
Edward Morean, Solicitor, First Edition 
published in 1979 by Oyez Publishing Limit- 
ed, London (May) 56 
— The Law and Practica of Registered Oon. 
veyancing Fourth Edition (1979); By Theo. 
dora B. F. Ruoff and Robert B. Roper, 
Published by Stevens & Sons Ltd., London 

(Aug) 94 
Courts 
ABO Guide to the Practice of the County 
Oourt: By Emlyn Williams, Published (In 
1980) by Sweet and Maxwell Ltd., London 

(Nov) 128 
—Tho Commissions of Inquiry Act, 1952, 
First published, 1980, by K. A. Ramasubra- 
manium (Dee) 139 
Customs 
—The Code of Indian Baggage Rules, 1980 
Edition : By Krishan G. Seth, Advocate 

(Dec) 142 
Defamation 
—Law of Defamation and Malicious Pro. 
gecution, 2nd Edition ; By B. N. Mehrotra 

(Dee) 143 
Dictionaries 
—Black’s Law Dictionary: By Henry 
Cambell Black, M. A. Fifth Edition (1979) 
by the Publisher's Editorial Staff. Contri- 
buting authors: Joseph R. Nolan, Associate 


Dictionaries (contd. ) 

Justice, Massachusetis Superior Court and 
M. J. Connolly Associate Professor of Lin- 
guistics and Eastern Languages, Boston 
College, Published by St. Paul Minn. West 
Publishing Co. 1979 (Oct) 109 


—Mitra’s Legal and Commercial Dictionary : 
Third Edition. (1979):— By A. O. Sen. 
(March) 31 
Digest 
—Digst of Maharashtra Co-operative Cases 
1960.79 : By B. S. Bharaswadkar; Advocate. 
Ex-Judge Co-operative Court. First published 
in 1980 (Nov) 127 
Directories and year Book 
— Current Law, Year Book 1978 : (inclusive 
of Case & Statute citator in separate volume). 
General Editor. — Peter Allsop, Assistant 
General Editor — Claire Booth, Published 
in 1979 by Sweet & Maxwell Ltd,, London 
(Aug) 87 
Easements 
— Treatise on Easements Act Second Edition, 
Volume 1: By Shri Sanjiva Row, published 
in 1980 (Dec) 143 
Education 
—University Discipline and Law: A socio- 
legal analysis : by K. Shrinivas Bao; Printed 
with the financial assistance of the University 
Grants Commission by the Director, Depart- 
ment of Publication and Press, Osmania 
University, Hyderabad (March) 28 
Evidence 
—"Law of Presumption and Adverse Infer- 
ence (Civil and Oriminal)”:— By Shri B. K. 
Amin, Advocate Supreme Court, 1st Edition 
published in 1979 (July) 65 
Factories 
— Concise College Case-notes : Cases and Sta- 
tutes on Family Law, by J.8. Pinder & P. J. 
Pace, Published in 1979 by Sweet & Maxwell 
Lid. London (Mar) 28 
—Humphrey’s Notes on Matrimonial Causes‘ 
proceeding in County Courts and District 
Registries. Formarly Chief Clerk, County 14 
+Edition: — By Hugh C. Collins Court and 
District Registry, Birmingham, Published by 
Oyez Publishing Lid. London (March) 32 
Foreign exchange 
—"Commentary on the Foreign Exchange 
Regulation Act, 1973” : with Rules and Noti- 
fications By Shri A. B. Gandhi, Advocate 
lst Edition published in 1980 (Nov) 128 


General 
—"A Judges Miscellany” (Second Series) by 
M. Hidayatullah, former Chief Justice of 
India, currently Vice President cf India 1st 
Edition 1979 (June) 63 
— Law and Social Change: An Indian Over- 
view: By Mr. Justice V. R. Krishna Iyer 
E (Aug) 86 
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General (conid.) 

—'TLegal Fictions’ '—By V. K. Varađachari. 

(Author of 'The Law of Hindu Religious and 

Charitable Endowments : Law of Commission 

and Receivers’ ete.) First Edition, 1979 
(June) 64 


—"Origin and Development of Legal and 
Political System in India, 1st Edition 1976, 
Vol. 1 Edited by H. S. Bhatia (Feb) 20 
—' Origin & Development of Legal & Politi- 
cal System in India’ Edited by H. S. Bhatia, 
First Edition 1976, Vol. III (Feb) 21 
—"Origin & Development of Legal & Political 
System in India” Edited by H. §. Bhatia, 
Ist Edition 1978. Vol. III (Feb) 21 
—'Sadat's Strategy: By Paul Hidelberg. Pub. 
lished by Dawn Publishing Company” Lid. 
17, Anselme Lavigne, Dollard des Ormeaux, 
Que, Oanada (Dea) 137 


—''Society, State and the Law” First Edition, 
1979, By B. A. Masodkar, Judge High Court 
of Bombay, with a Foreword by M. Hidaya- 
tullah, Former Chief Justice of India 

(Aug) 85 
—The Story of the Red Fort Trial 1948.49 
by Shri P. L. Inamdar, Advocate (May) 55 
—"'Undesirable Alien” a novel by Regis Debray 
translated Rosemary Sheed, English Transla- 
tion first published by ‘'Alien Lane” Penguin 
Books Lid., London, Indian edition (Jan) 6 


Hindu Law 

— Customary Law; 
Dr. Paras Diwan 
Import and Export 
—"'Export Trade — The Law & Practice of 
International Trade” by Clive Schmitthoff, 
Barrister, LL.M., LL.D. Dr. Jur (Berlin) 
etc. General Editor of the Journal of Busi- 
negs Law. 7th Edition published in 1980 by 
Stevens & Sons, London (Dec) 137 
Income.tax 

— How to Save Income.tax By Tax Planning 
(Third Edition 1980)—By Ram Niwas Lakho. 
tia (Dec) 140 
— Limitation on I. T. O’s Powers for Re-open- 
ing Back Year's Assessments under the Income 
Tax Act: by P. O. Goyal, Retired O. I. T, 2nd 
Edition, (Des) 139 
—'Weighted Deduction under Income.tax 
Act’? by A. K. Banarjee (Nov) 126 


Industrial Disputes 

— Industrial Injuries Benefits —By Mr. Petar 
Smith LL.B., Lecturer in Law at the Univer- 
sity of Nottingham; Published by Oyez Pub- 
lishing Ltd., London (Feb) 17 
—'"'The Supreme Court on Industrial Law” 


1950 to 1978: By D. S. Chopra, Advocate; 
2nd Edition 1979, Vol. II (Oct) 108 


‘(1st Edition 1978) by 
(Aug) 86 


Injury 

—Pergonal Injury Litigation—By John M, 
Pritchard; Solicitor, Second Edition 1978, 
by Oyez Publishing Ltd.. London (Feb) 17 


Insolvency 

—Williams and Muir Hunter the Law and 
Practice in Bankruptcy (Nineteenth Edition 
1979): By Muir Hunier, M.A.and David Gra- 
ham, Assisted by Michael Crystal (Oct) 110 


Insurance 

—The Law of Insurance—By Raoul Colin. 
vaux ; of Gray’s Inn, Barrister, Fourth Edi- 
tion, 1979 (June) 64 


International Law 

International Law —By Shri S. K. Kapoor, 
áth Edition 1980 (Dec) 140 
—“Modern International Law”—By R. O- 
Hingorani, Dean, Faculty of Law, Patna Uni- 
varsity (1978) (Feb) 19 
—The Substantive Law of the E. E. C.—By 
Derrick Wyatt and Alan Dashwood, Published 
in 1980 (Dec) 139 


Judgments 

— Declaratory Judgments: The Law of Dae. 
claratory Action: By V. G. Ramachandran, 
Advocate and V. R. Gopalan, Acvocate, 1979 


(June) 63 
Judiciary 
— Administration of Justice in India: By Dr- 
Mrs. T. K. Mann. (Feb) 19 


— Law, Judges and Justice : By Shree S. M. 
N. Raina, Retd. Judge, High Court of M. P. 

(Oct) 108 
Labour Laws 
—Cases and Materials on Social Security Law: 
By Harry Oalvert (Aug) 95 
— "Labour Relations Statutes and Materials”: 
Edited by Sweet & Maxwell’s Editorial Staff, 
Advisory Editors — B. A. Hepple, Ohairman 
of Industrial Tribunals (England & Wales) 
Paul O'Higgins : Published in 1979 

(March) 29 

Law General 
—"'Baric Book-keeping for Solicitors” 

(Aug) 86 
—Current Legal Problems, 1979 (Vol. 32) : 
Edited by Lord Lloyd of Hampstead and 
Roger W. Rideout with Stephen Guest, as 
Assistant Editor on behalf of the Faculty of 
Laws, University College, London (Aug) 95 
—The Integral Yoga of Public Law and 
Development in the Context of India : By Mr. 
Justices V. R. Krishna Iyer, Foreword by Dr. 
L. M. Singhvi (Dec) 138 


Laws of Malaysia 
—An introduction to the Constitution of Malay. 
ia: By Tun Mohammad Sufan Bin Ha- 
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Laws of Malaysia (contd.) 
shim, M.A., LL.B. (Cantab) of the Middle 
Temple, Barrister, Lord President of the 
Federal Court, Malaysia, 2nd Edition (1976) 

(Dec) 136 
— The Constitution of Malaysia : 3rd Edition 
1979 :—By L. A. Sheridan and Harry E. 
Groves Published by Malayan Law Journal 
Ltd., Singapore (Oct) 107 
Legal system 
—''The Indian Legal System”, Edition, 1978 
Edited by Dr. Joseph Minattur, Research Pro. 
fogsor (July) 80 
Marriage 
—Lews of Marriage and Divorce in India, 
First Edition 1980: By H. K. Saharay 

(Nov) 128 
——"Marriage and Matrimonial Remedies — A 
Uniform Civil Code for India” :— By Moham. 
mad A. Qurreshi, 1978 (Feb) 19 
Mines and Minerals 
The Mines Act, 1952, (Containing Exhaus-. 
tive Commentaries with Case Law) :—By 
Harihar Nath, 2nd Edition, 1980 (Nov) 127 
Motor Vehicles 
—'Motor Accident Claims” First Edition, 
1979, by Mirza Saif-ud.Din Ahmad, Chairman 
Anti-Corruption Tribunal J. & K. (with Fore- 
word by Justice S. Murtaza Fazal Ali, Judge 
of:the Supreme Court of India) (Aug) 93 
Negotiable Instruments 
—Byles on Bills of Exchange (Twenty-Fourth 
Edition): By Maurice Meghrah M. Com. 
(Lond,), Honorary Fellow of the Institute of 
Bankers and Frank R. Ryder (Oct) 110 
—The Negotiable Instruments Act (Act XX VI 
of 1881 as modified up-to-date). By J. S. 
Khergamyala, Sixteenth Edition 1980 by M, 
B. Parthasarathy {Oct) 111 
Partnership 
— Lindley on the: Law of Partnership : 1979 
Fourteenth Edition by Ernest H, Scamell and 
R. O. [Anson Banks (Aug) 92 
Patents and Designs 
—" Patent Documentation” : By Michael Hill, 
Director of the Seience Library, London. 
Derived from a German Edition by A. Witt- 
mann and R. Schiffels: Published in (1979) 

(Aug) 92 


Pension 

—Thoe Payment of Gratuity Act, 1972: By 
Shri D. S. Chopra, Advocate (June) 63 
Pleadings 

— Stone & Iyer on Pleadings: 2nd Edition 
(1979): By P. M. Bakshi, Member- Secretary, 
Law Commission of India (March) 30 
Police 

— The Bombay Police Act: (1951) (as appli- 
cable in Maharashtra & Gujarat) : By R. G. 
Karmarkar, (Sept) 102 


Property 
—Property and Compensation Reports, 1978, 
Volume 35 (citation. 35 P. & 0. R.): Editor 
in Chief- John Burke and Editor Margaret 
Unwin (March) 31 
—Property and Compensation Reports, 1978 
Vol. 36 : Editor in Chief-John Burke; Editor 
—Margaret Unwin (July) 79 
—Propsrty and Compensation Reports, 1979 
Volume 37 : Editor in Chief John Burka, 
Bar-at-Law, Editor Margaret Unwin, Li. M. 
; (Oct) 110 
—''Property Problems in Sale”, By Prof. 
T, B. Smith, Commissioner : Scottish Law 
Commission (Feb) 20 
Railways 
—Ballodia’s Railway Property (Unlawful 
Possession) Act (29 of 1966) by K. N. Ballodia, 
Advocate, 1979 Edition (Aug) 80 
—Indian Railways Act, 4th Edition (1980), 
By P, Harirao, Advocate, Madras, Edited by 
—D. S. Obopra, Advocate (Dec) 143 
Sales Tax 
—''General Sales Tax Law in Haryana”: By 
Shri B. L. Gulati, District Attorney” Har- 
yana (May) 56 
Shipping 
—Commentary on the Merchant Shipping Acs, 
1958. Vol. III.” January 1979 By A.B. 
Gendhi (June) 25 
—Tho Law of Demurrage. Third Edition. By 
Hugo Tiberg (Aug) 88 
Shops and Establishments 
—Commentaries on the West Bengal Shops & 
Establishments Act, 1963 (Act XIII of 1963) 
with Rules, Notifications; Forms, Comparisons 
with other State Acts and with U, K. ani 
U.S.A. Acts. by Basudeo Ray, Advocate, 


Second Edition May, 1980 (Dec) 142 
Specific Relief 
~Oommentaries on Law of Injunctions: 


(Second Edition, 1979) : By Shri G. S. Gupta, 
Advocate (Mar) 23 
~—Key to Law of Injunctions: G. O. Goyal, 
Advocate. July 1979 Edition (Aug) 86 
Statutes 
—Current Law Statutes Annotated 1978 
(Vol. I & IL), General Editor Mr. Peter 
Allsop, Asstt. General Editor Mr. Olsire 
Booth, LL.B. Solicitor (Mar) 32 
Succession 
— "Commentary on the Hindu Succession Act 
1956” 3rd Edition 1979 by Shri Rameshwaz 
Dial and Adarsh B. Dial, Advocates: (July) 65 
Supreme Court 
— The Indian Supreme Court and Polities : By 
Professor Upendra Baxi, First Edition 1980 
(Aug) 89 
— Supreme Court on Law of Limitation : By 
Surendra Malik, Advocate, (Dea) 141 


. 


8 Books Reviewed : 


Taxation 

—BSettlements, Wills and Capital Transfer 
Tax : By N. G. H. Hallett and Nicholes 
Warren. Published in 1979, by Sweet & Max- 
well Ltd , London ; (July) €5 
Tenancy Laws 

— Commentaries on the Urban Land (Ceiling 
& Regulation) Act, 1976. By Vishnuji Bakshi, 
Author of "Law of Compulsory Retirement in 
Uttar Pradesh & U. P. Government Servants 
Manual” with a foreword by Sri Virendra 
Kumar. I. C. 8., Chairman, Board of Revenus, 
U. P. (Lucknow), 1st Edition 1978 (April) <8 


—''Tenancy Law in Rajasthan’ By S.K. 
Dutta, M.A.. LL B., Advocate with foreword 
by Mr. Justice P. D. Kudal, Rajasthan High 
Court, First Edition, 1979 (June) G2 
Torts 

—A Casebook on Tort: Written by Tony Weir, 
Bellow of Trinity College, Cambridge 4:h 
(1979) Edition (Aug) 89 
-— Law of Torts: By R. K. Bangia, Reader, 
Department of Laws, Punjab University 
‘Chandigarh. Sixth Edition, 1980 (Aug) 93 
—Winfield and Jolowioz on Tort : 11th Edi- 
‘tion (1979) by W. V. H. Rogers (Aug) 31 
Trusts : 

—"The Modern Law of Trusts” by David 
B. Parker and Anthony R, Mellows, 4th Edi. 
tion Published in 1979. (June) 54 


EDITORIAL NOTE 
—lLord President of Malaysia Justice M. 


Suffian Visits India (Feb) 9 
— The New Yoar—Greetings (Jan! 1 
OBITUARY 
—Late Mr. V. B. Bakhaley (Sept) 104 
PHOTOGRAPHS 


—General Manager Shri D. W. Ohitatey 
garlanding Mr. M. Hidayatullah, the Vise- 
President of India (Oct) 105 
— Lord President Tun Mohd. Suffian 


(Mar) 25 
—Vice-President addressing the august 
gathering (Oct) 106 


—MThe Hon'ble Mr. Justice Manohar Ram- 
ehandra Waikar, Judge, Bombay High Court 
(July) 66 
—The Hon’ble Mr. Justice, P. G. Palshikar, 
Judge, Bombay High Court (Feb) 22 
—The Hon’ble Mr. Justice, Ramesh Sharad. 
rao Padhye, Judge, Bombay High Court 
(July) 66 
—The Hon’ble Mr. Justice 8. W. Puranik, 
Judge, Bombay High Court (Feb] 22 
—The Hon’ble Mr. Justice Vallabhdas Monta, 
Judge, Bombay High Court (July) 67 


Photographs (conid,) 

—The Hon’ble Mr. Justice N. N. Goswamy, 
Judge, Delhi High Court (July) 69 
—The Hon’ble Mr. Justice J. D. Jain, Judge, 
High Court Delhi (July) 70 
— Tho Hon'ble Mr. Justico Mangi Lal Jain, 
Judge, Delhi High Court (July) 68 
—The Hon’ble Mr. Justice Day Raj Khanna, 
Judge, Delhi High Court (July) 72 
—The .Hon’ble Mr. Justico B. N. Kirpal, 
Judge, Delhi High Court (July) 72 
—The Hon’ble Mr. Justice G. R. Luthra, 
Judge, Delhi High Court (July) 71 
— The Hon'ble Mr. Justice S. Ranganathan, 
Judge, Delhi High Court (July) 65 
—The Hon'ble Mr. Justice Leila Seth, Judge, 
Delhi High Court (July) 69 
—The Hon'ble Mr. Justico Sultan Singh, 
Judge, Delhi High Court (July) 70 
—The Hon'ble Mr. Justice Charanjit Talwar: 
Judge, Delhi High Court (July) 71 
—The Hon’ble Mr. Justice V. V. Bodarkar, 
Judge, Gujarat High Court (Feb) 23 
— The Hon’ble Mr. Justice G, T.’ Nanavati, 
Judge, Gujarat High Court (Feb) 24 
—The Hon'ble Mr. Justico D. H. Shukla, 
Judge, Gujarat High Court (Feb) 24 
—The Hon'ble Mr. Justico Manohar Durga- 
shankar Bhatt, Judge, Madhya Pradesh High 
Court (Jan) 7 
—The Hon’ble Mr. Justico Rameshchandra 
Shrivastava, Judge, Madhya Pradegh High 
Court (Jam) 7 
—The Hon’ble Mr. Justico Kaushalendra 
Nath Shukla, Judge, Madhya Pradesh High 
Court . (Jan) 8 
—The Hon'ble Mr. Justice, M. M, Ismail, 
Chiof Justice, Madras High Court (Feb) 23 
— The Hon’ble Mr. Justico Mahendra Bhushan 
Sharma, Judge, Rajasthan High Court 


(Jan) 8 


SPEECHS 


—His Excellency Mr. M. Hidayatullah, The 
Vice-President of India Visits A. I. R. 

(Oct) 105 
—Life Sketch of Lord President Tun Mohd. 
Suffian of Malaysia (Mar) 25 
—Lord President Tun Mohd. Suffan’s 
Lectures under the Auspices of V. V. Chitaley 
Memorial Law Lecture Series (Mar) 26 
—Speech of Tun Mohamed Suñan, President 
of the Common- Wealth Magistrates’ Assccia. 
tion, at the opening Ceremony of the African 
Magistrates’ Seminar in Lusaka, Zambia, on 
Monday, 28th July, 1980 (Nov) 113 
—Vice-Pregsident's speech (As Reproduced 
Very Substantially) (Oct) 106 
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THE NEW YEAR 


Today we complete yet another year of our long and dedicated ser- 
vice in the cause of Justice. Happily we can look back upon the year gone by 
with a sense of satisfaction and just pride, for throughout the year, we 
maintained our traditions of excelience in everything. ` 


The year 1979 saw us embarking upon yet another venture. In May 
1979, we commenced publication of the “U. P. LAW TRIBUNE” to serve the 
special needs of the Bench and Bar in U. P. The journal has been received 
enthusiastically and the list of subscribers is steadily growing. 


In keeping with our tradition of rendering more and better service, we 
brought out many new publications such as the “Income Tax Digest (1886- 
1978)”, two Volumes; “The Criminal Digest (1950-1976), six Volumes; 
and the first four Volumes of the AIR Manual Series, expected to contain 
30 Volumes finally. We aiso brought out a new Edition of the “Motor Vehi- 
cles Act” and Reprints of four Volumes of “Civil Procedure Code” to meet 
ihe very heavy demand for these. 


The past year, thus remarkable in many ways, has, however, not been 
“without stresses and strains. Scarcity cf paper and power have plagued the 
publishing industry. Spiralling inflation has further accentuated their dif- 
ficulties. The unprecedented rise in the cost of labour and raw materials has 
compelled us to increase the price of our publications, We did so reluctantly, 
but we feel sure our patrons will realize our helplessness in such matters. 


We trust they will extend to us the same sympathy and support given 
so generously to us in the past, and with their benign support, we have no 
doubt we will triumph over all difficulties. 


We take this opportunity to thank the Bench and the Bar for their, : 
magnificent support in the past and wish all our subscribers and patrons a 


very Bright and Happy New Year. 
_+~Editors. 
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“ARTICLE 19 OF THE CONSTITUTION AND THE FREEDOM OF PRESS” 
By S. D. Karwande, High Court (A.S.), Bombay. 


Freedom of the Press has not been de- 
fined or specifically referred to in our 
Constitution. Article 19 (1) (a) of the 
Constitution of India provides that all 
citizens shall have the right to freedom 
-of speech and expression. The Supreme 
Court in the case of Ramesh Thapar v. 
State of Madras, (AIR 1950 SC 124): (51 
Cri LJ 1514) laid down that there can be 
no doubt that freedom of speech and ex- 
pression includes freedom of propagation 
“of ideas and that freedom is ensured by 
the freedom of circulation. The very ratio 
was confirmed in the case of Brij Bhu- 
shan y. State of Delhi (AIR 1950 SC 129): 
(51 Cri LJ 1525). In short, freedom of 
press was spelt out by the Courts out of 
right to freedom of speech and expres- 
sion guaranteed by Article 19 (1) (a) of 
the Constitution of India. 


The term Freedom of Press is not cap- 
able-of easy definition. The First Royal 
Commission in England (1947-1949) did 
hot define the term. The Press Commis- 
- sion of India says that the term ‘“Free- 
‘dom of Press” is both elastic and ambi- 
guous. The Commission has further 
pointed out that the freedom of press 
‘ has been variously understood and va- 
rious definitions have been given by va- 
rious persons, The Press Commission ex- 
pressed the view that the term involves 
and means freedom of total opinions, to 
receive and to impart information 
through the printed words without any 
inference from any public authority, In 
other words, it is the right of the citizen 
to publish what he chooses without ob- 
taining the prior permission from any 
authority subject only to the responsibi- 
lity before the law under which he has 
chosen to publish. The sum and substance 
would be that the term Freedom of Press 
is not capable of definition. The defini- 
tion is inclusive and illustrative, but not 
exhaustive. 


2. Freedom of Press being a creation 
of Judicial interpretation, the limits 
_thereof depend upon Judicial determina- 
tion, Of late, there is a demand for 
amendment of Article 19 (1) (a) on the 
lines of first amendment to the American 
Constitution -which expressly prevents 
. any law being made to inhibit the free- 
dom of the press. Press Commission has 
solicited the opinions on this issue. Shri 
L. K. Advani, the Hon, Minister for In- 
formation and Broadcasting, inaugurat- 
ing the Seminar on the “Pressure on the 
Press” organised by the Delhi Journa- 


lists’ Association, doubted the efficacy of 
Article 19 in ensuring freedom of the 
press in the light of 42nd amendment ta 
the Constitution. He further said that the 
Freedom of Press would be curtailed if 
directive principles of the State get pre- 
cedence over the fundamental rights. In 
the very meeting Shri D. R. Mankekar, 
Chairman of the Non-aligned News 
Agency Pool, suggested a Constitution 
amendment on the lines of the first 
amendment to the American Constitution 
which says “Congress shall have no righ: 
to abridge or amend the Freedom of the 
Press guaranteed under this Constitu- 
tion”. (The Times of India, 15-1-1979, 
page 9). The question of amendment of 
Article 19 (1) (a) as already said is under 
consideration of the Press Commission. 
Demand for amendment of Art. 19 (1) (a) 
appears to be the outcome of various re- 
strictions placed on the press during third 
emergency. Article 19 (1) guarantees 
freedom of speech and expression to all 
the citizens. The said freedom is subject- 
ed to reasonable restrictions ir Clause (2) 
of Article 19. Articles 14, 19 and 37 (1) 
were suspended by the proclamation of 
emergency issued on 25-6-1978. Till today 
free India experienced three declarations 
of emergency. First proclamation of em- 
ergency was issued under Art. 352 of the 
Constitution on 26-10-1962. It continued 
to remain in force till 10-1-1968 when it 
was revoked, In view of the war with 
Pakistan, another proclamation of emer- 
gency was issued on 3-12-1971. A fresh 
Presidential proclamation of emergency 
was issued on 25-6-1975. It declared that 
a grave emergency exists whereby secu- 
rity of India is threatened by internal 
disturbances and on the same day censor- 
ship order was issued under Rule 48 (1) 
of the Defence of India Rules. Rule 48 in 
its turn was framed under Section 3 of 
the Defence of India Rules. Under the 
Order certain matters specified therein 
were required to be submitted for seru- 
tiny to an authorised Officer prior to 
their publication. Pre-censorship of the 
press was unknown and alien to the peo- 
ple of Free India. Censorship in opera- 
tion proved to be destructive of the Free- 
dom of Press. Rule 48 was enacted upon 
the second declaration of emergency. It 


could not be challenged then under Arti- 
cle 14, 19 or 31 (1). However, Soli Sorab- 
jee in his ‘The Law of Press Censorship 
in India’ advocates a case that the censor- 
ship order could have been challenged 
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under Article 301 of the Constitution 
which provides that trade, commerce and 
intercourse shall be free throughout the 
State of India. The fact remains that it 
was not challenged then and there is no 
ruling of the Court on the point. 


3-4. Censorship in operation appears 
to be the main cause for advocating the 
case for amendment of Article 19 (1) (a) 
‘on the pattern of American Constitution. 
It is true that Clauses (2) to (6) of Arti- 
cle 19 state that the rights to the above- 
mentioned freedom shall be subject to 
reasonable restrictions which may be pre- 
scribed by any law by the State. There 
„are many other Constitutions which con- 
tain express provisions about the Free- 
dom of the Press and about censorship. 
For example, Article 5 of the Federal 
German Constitution provides that every- 
body shall have the right freely to ex- 
press and disseminate his opinions by 
speech, writing and piciures and freely 
to inform himself from generally acces- 
sible sources. Freedom of the Press and 
freedom of reporting by radio and mo- 
tion pictures are guaranteed. There shall 
be no censorship according to Clause (2) 
of that Article, these rights are limited 
by the provisions of the general law, the 
provisions of law for the protection of 
youth, and by the right to inviolability of 
personal honour. 


5. The advocates of the proposed 
amendment should not forget that even 
in U.S.A., there are many Judges of the 
Supreme Court who hold that certain re- 
slrictions on certain occasions are inevit- 
able and also desirable. Justice Douglas 
of the U. S. Supreme Court in the case 
of Kingslay Corporation v. Regents of the 
University held that all pre-censorship of 
-mema films was constitutionally void. 
He repelled the argument of the need of 
pre-censorship in the interest of morality. 
In this context he observed, ‘only if we 
had.a provision in our Constitution for 
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reasonable regulation of the press as 
India has included in hers there would 
be room for argument that censorship in 
the interest of morality would be permis- 
sible’. ‘The most recent Court encounter 
with the doctrine occurred when the 
Government attempted to enjoin presg 
publication of classified documents per- 
taining to the Vietnam War and although 
the Court rejected the offer at least 4 
Judges concurred on the principle that 
in some circumstances prior restriction of 
publication would be Constitutional. 


6. Freedom has its own limitations in 
its own interest and can properly be de- 
scribed as regulated freedom. Liberty and 
restrictions go hand in hand. Absolute 
freedom to the press is neither desirable 
nor permissible. Press Commission in its 
report submitted in 1954 had not recom- 
mended any change in Article 19, though 
it was not a unanimous recommendation. 
We have already seen that even Ameri- 
can Judges are not very happy with ab- 
solute freedom of press in America. 
Part XVIII of the Constitution contains 
provisions regarding Emergency. The 
word emergency and the very part of the 
Constitution unfortunately is being re- 
garded as provisions nongrata. The poli- 
ticians have developed a sort of fobia for 
emergency and that part of the Consti- 
tution providing for declaration of emer- 
gency. The provisions though bitter to 
our taste are necessary for our liberty. 
Government must be armed with all in- 
cluding the widest extent of power. A 
weak Government is the worst tyrant and 
first enemy to our freedom. It is not the 
Constitution, but its administrators who 
make the Constitution a success or’a 
failure. A bill to nullify or annul the 
42nd amendment is already before the 
Court. In these circumstances, we should 
be loath in suggesting amendments to 
the Constitution and especially to the 
fundamental rights which have stood the 
test of time ie. 25 years. 


LATE DR. P. V. RAJAMANNAR 
(Former Chief Justice of Madras High Court) 


(Reply by Honourable Shri Justice Challa 
Kondaiah, Chief Justice cf A. P. High 
Court; to a reference made on 9-10-1979 
to a Full Court by the Advocate General 
of A. P.) 


Mr. Advocate-General, 
- We have now assembled to make a re- 
ference in Full Court on the demise of 


late Dr. P. V. Rajamannar at Madras on 
the Vijayadasmi day ie., ist instant, leav- 
ing behind his beloved sister Smt. Pari- 
jatamma Subba Rao and his daughters 
Smt. Umadevi, Smt. Vani, Smt. Lakshmi 
and Smt. Sumati and = sons-in-law Sri 
Justice Ramachandra Rao, Sri Kondala 
Rao, Sri Venkateswara Rao and Sri Bala- 
krishna Rao. 5o , i 

yo À 


UE AO 
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I am in entire agreement with the sen- - 


timents expressed by you about late Dr. 
P. V. Rajamannar. ; 


It is difficult for me to speak on this 
occasion about him without a deep sense 
of sorrow and emotion, My first acquain- 
tance with him was in the year 1942 
when in my capacity as General Secre- 
tary of the Andhra Vidyarthi Vignana 
Samithi had invited him to preside over 
our cultural meeting. He and late Vinja- 
muri Govindarajachari had encouraged 
us and contributed their best to our cul- 
tural association. Later, you and I work- 
ed in the same office, 44 Law Chambers, 
Madras High Court, as apprentices and 
juniors of late Dr. Rajamannar. I was 
his last apprentice, enrolled by him, be- 
fore his elevation to the Bench. This inti- 
mate association of junior and senior, 
later developed into that of warm friend- 
ship during the course of years. I last 
saw him on April 30, 1979 and I may re- 
call, with pride, his extreme satisfaction 
of my being appointed as Chief Justice 
of our High Court. He remarked that I 
am the third Chief Justice after Sri K. 
Subbarao from 44 Law Chambers, In ad- 
dition to the three of us, 44 Law Cham- 
bers, Madras produced a number of 
Judges like Justice C. A. Vaidialingam of 
Supreme Court, Justice Venkatadri, Jus- 
tice Ramachandra Rao and Justice Lak- 
shmaiah, Justice Gokul Krishnan and a 
number of leading advocates like you, 
Mr. Advocate-General, Mr. Koka Sri- 

-nivasa Murthy, Koka Raghava Rao and 
several others here and at Madras. 


Dr. Rajamannar was born in 1901 at 
Rajahmundry, which is on the banks of 
sacred Godavari. He was the only son of 
late Sri P. Venkataramana Rao Naidu, 
retired Judge of the Madras High Court 
and retired Chief Justice of the Mysore 
High Court. Dr. Rajamannar’s academic 
career was brilliant. He never had to 
spend for his education, as throughout 
his scholastic career, he was a merit 
scholarship student, invariably winning 
most of the prizes year after year. After 
finishing his school career at Pachiappa’s 
High School, he joined the famous Mad- 
ras Christian College and passed his B.A., 
in 1921 with unique distinction of tripple 
firsts viz., First in Madras Presidency in 
B.A., and First in the Presidency both in 
English and Philosophy and was awarded 
by the University the Miller’s Gold Me- 
dal and Cordozo’s prize. He had obtained 
his law degree in 1923 annexing the ju- 
risprudence prize, After taking his Law 
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Degree, he became an apprentice in his 
father’s office which was one of the lead- 
ing offices in the Madras Presidency. He 
was enrolled as an advocate in the year 
1924. He soon built up an independent 
and lucrative practice of his own and also 
in association with his illustrious brother- 
in-law, late Dr. Koka Subba Rao. He had 
a cosmopolitan outlook and in his office 
he had apprentices and juniors belonging 
to different religions, communities and 
regions, whom he had treated with love 
and affection. In the year 1943, he had 
polled largest number of votes in the 
elections to the Bar Council of the com- 
posite Madras State and was elected as 
No. 1. It was a pleasure to assist him in 
arguing the cases and you and I had the 
good fortune to assist him. He used to 


.concede fairly if he felt that there was 


no point, His memory was so sharp that 
he never gave a chance to others to re- 
mind him. 

Dr. Rajamannar’s brilliance at the Bar 
was crowned by his appointment at the 
age of- 43 as Advocate-General of the 
composite Madras State in succession to 
a great and eminent jurist Sri  Alladi 
Krishnaswami Iyer. While in that office, 
though only for a short time, he dis- 
played remarkable efficiency, sobriety and 
fairness in handling cases, discharging 
his duties with a high sense of fair play 
and justice. Even in conducting the few 
prosecutions entrusted to him, such as 
the famous Lakshmikantham case, he ex- 
hibited a rare skill of precision and fair- 
ness to the accused that evoked the 
praise and approval of Dr. Munshi who 
was appearing for the accused. 


Two years later, in the year 1945, he 
was elevated to the Bench of the Madras 
High Court at the instance of Sir Lionel 
Leazh, Chief Justice of Madras High 
Court in recognition of his merit, ability 
and character. I believe, this is the first 
instance, in the annals of the Madras 
High Court, of a son following his father 
who was the Chief Justice of Mysore 
High Court after retirement as Judge of 
Madras High Court, to the Bench. In the 
year 1948, Dr. Rajamannar who was re- 
puted for his sharp intellect, legal acu- 
men, pragmatic approach, clarity and 
analysis, was appointed as the Chief Jus- 
tice of the Madras High Court. He was 
the first Indian to occupy this exalted 
office. When Dr. Rajamannar took up the 
Chief Justiceship it was his privilege to 
be associated with a galaxy of talented 
Puisne Judges, several of whom were his 
seniors in age and standing, The sponta- 


1980 Dr. P. V. 


neous cheerfulness and readiness with 
which they accepted his leadership and 
appointment as their head, and the sin- 
cerity with which they co-operated with 
him, definitely proved a measure of their 
estimate of his work, regard and respect 
to him. Even the English Judges like 
Horwill, Happell, Bell, Clerk ete., who 
chose to continue as Puisne Judges under 
his Chieftainship, did so in a spirit of 
loyalty and respect for his ability and 
character and of recognition of his excel- 
ient and superior qualities. 

Dr. Rajamannar’s tenure as Chief Jus- 
tice coincided with the crucial years of 
post-independent era. With the coming 
into force of the Constitution, new and 
important questions of law, particularly, 
relating to the interpretation of the Con- 
stitution arose, calling for the reconcili- 
ation of the rights of citizen and the po- 
wer of the State. The Madras High Court 
under the leadership of Dr. Rajamannar 
an eminent jurist and legal luminary, 
laid down the law on all such matters 
throwing new light on intricate and hi- 
therto undecided important questions of 
law. The Law reports are replete with 
judgments of Dr. Rajamannar on almost 
every important topic and bear witness 
to his masterly analysis and clarity in 
dealing with the facts and his erudition 
and scholarship in law. Though dis- 
appeared physically from us he always 
lives through his decisions. 


Apart from his deep knowledge and 
erudition, his humane approach and gene- 
ral kindness were marked characteristics 
which drew the appreciation of one and 
all. He was a simple, kind, courteous, af- 
fectionate, sweet spoken and unassuming 
gentleman, liked and revered by one and 
all, who know him. His love and affection 
towards his parents was so deep and 
strong that in order to be with them ať 
Madras he had even declined the offer to 
be elevated to Supreme Court and denied 
himself the opportunity of being the 
Chief Justice of India for nearly 6} 
years. I often accused him for this act of 
his stating that he had done great dis- 
service to the citizens of India and in 
particular to legal profession and judi- 
ciary and Southern States, as he deprived 
himself the golden opportunity of shap- 
ing the destiny of the Indian citizens and 
rule of law. No lawyer ever had any diffi- 
culty in appearing before Dr. Rajamannar 
and arguing his case. Arguments took the 
form of enlightened discussion rather 
than perpetuation of disagreement. If 
counsel were unable to put an argument 
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acrcss, he used to supply the apt phrase 
and authority. He acted as Governor of 
Madras between October 1957 to January 
1958. He never desired to wield power 
from Raj Bhavan. In a way, he felt that 
he was a prisoner with pomp and plea- 
sure, curtailing his independence and 
freedom as he was obliged to receive and 
talk to several persons against his wish 
and will. 

His family was unique in legal profes- 
sion. His father was the Chief Justice of 
a sister High Court (Mysore High Court) 
when he became the Chief Justice of the 


.Madras High Court and his only sister’s 


husband late Dr. Koka Subbarao the first 
Chief Justice of Andhra and Andhra Pra- 
desh, who later on adorned the bench of 
Supreme Court as Chief Justice, was a 
Judge of the Madras High Court. Prior 
to the formation of the Andhra High 
Court at Guntur on 5th July, 1954, he 
was the Chief Justice for about six years 
for the Andhra Region, which was then 
part of the composite Madras State. In 
fact it was Dr. Rajamannar who inaugu- 
rated this High Court at Guntur on 5th 
July, 1954. He laid down the office in 
1961 after wearing the mantle of Chief 
Justice for a period of over 13 years, 
which can well be described as Rajaman- 
nar era. An eminent Jurist and the 
Chairman of the First Law Commission 
and Attorney-General, Mr. M. C. Setal- 
vad wrote in his auto-biography at page 
456 thus: 

“I had known Rajamannar, the Chief 
Justice of Madras, who had previously 
been the Advocate-General of that State. 
He had not only the sharp and penetrat- 
ing intellect which one associates with 
people from the South, but a broad vi- 
sion and wide perception which is not so 
commonly found. He had made an ideal 
Chief Justice......... a 


He described P. V. Rajamannar along 
with Chagla ‘as the last of the great line 
of our recent Chief Justices”. 

As rightly and succinctly stated by the 
Madras ‘Law Weekly’ in its editorial of 
6th May, 1961: “His learning, his know- 
ledge, his deep culture, his suavity of 
manners and sweetness of disposition, 
his high sense of patriotism and love of 
the old institutions and civilisation of the 
country, his forgiving nature, his free- 
dom from rancour, his love for the ju- 
nior members of the Bar and his constant 
readiness to assist them in every possi- 
ble way, these are some of the qualities 
in a great Judge and Chief Justice which 
have worked themselves as it were into 
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the lives and memories of thousands - of 
his fellow human beings who have had 
the fortune and privilege of coming 
across him during his juridical career.’ 

Dr. Rajamannar was a great: lover of 

literature and fine arts and a great scho- 
. lar. He was a voracious reader and ver- 
satile genius. He was proficient in five or 
six languages like French, English, Sans- 
- krit, Tamil and Telugu. He was a prolific 
writer in Telugu and the author of seve- 
ral books and plays. His last desire ex- 
‘pressed to me was to have all his 24 one- 
act Telugu plays printed in one or two 
. volumes, I hope and trust that this last 
desire of his would certainly be fulfilled 
and the A. P. Sangeeta Nataka Academy 
or the State Government would under- 
take this job and complete the same as 
soon as possible, as a mark of respect to 
the departed soul. 

In 1953 he was the Chairman of the 
All India Sangeetha Nataka Academy. 
After retirement, Dr. Rajamannar conti- 
nued to take deep interest in law, litera- 
ture and arts. He was Chairman of the 
Board of Studies in Law of the Madras 
University for several years and also 

` member of the Board of Studies in va- 
rious subjects of several southern univer- 
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sities. He was the Chairman of the 4th 
Later as Chairman 
of the Banking Laws’ Commission, he 
produced a treatise on Banking Laws in 
six volumes. He was the scle arbitrator 
of the Damodar Valley Corporation and 
also arbitrated several important disputes 
concerning the Union and the State Gov- 
ernments, 

Lastly, I will be failing in my duty if 
I do not mention that but for the timely 
advice and guidance of my esteemed and 
illustrious Gurus, late Dr. Rajamannar 
and Dr. Koka Subba Rao, I would not 
have been what I am today. 

He lived a full and useful life, full of 
love, friendship, learning and culture. 
Hundreds of his friends, admirers and all 
future students of law will ever cherish 
his memory. May his soul rest in peace! 
On my behalf and on behalf of my col- 
leagues, we tender our heart-felt condo- 
lences to his beloved sister Mrs. Parijat- 
amma Subba Rao, his daughter Mrs, 
Umadevi Ramachandra Rao and Justice 
Ramachandra Rao and his other daugh- 
ters and sons-in-law, in their grief and 
irreparable loss and pray to God to bless 
them with sufficient strength and will 
power to sustain this debacle. 


REVIEW 


“UNDESIRABLE ALIEN” a novel by 
Regis Debray translated by Rosemary 
Sheed. English Translation first pub- 
lished by “Allen Lane” Penguin 
Books Ltd., London, Indian edition pub- 
lished by Radhakrishna Prakashan, 
Daryaganj, New Delhi; Pages 235 
Price Rs. 20. 


There is hardly any occasion when a 
“Law Journal” gets a chance to review 
a fiction. and that too a novel. 


“Undesirable 
opportunity to 


However, this novel 
Alien” has given this 
“All India Reporter”. 


“Regis. Debray” has no doubt written 
quite a few books, but the main con- 
tent of those books including this one 
was “revolution” an armed insurrection 
not by a military junta but by commu- 
nists, locals aided by internationals 
against capitalists and bourgeois regimes. 


This novel's main character —'FRANK’ 
a Swiss intellectual and the whole nar- 
ration revolves round a revolution. It is 
not a romantic or melodramatic type of 
a novel. It takes one to an unknown 
land, unknown people through known 
Marxist theories. It is not a thriller yet 
there is enough thrill, throughout the 
book. A good novel without a woman's 
character would perhaps be ridiculous, 
so a character “Celia” is there. 

A little sex is also thrown in small 
proportion which does not make any im- 
pact except to show that in communism 
sex is no taboo. 

The author no doubt takes one in a 
totally different atmosphere introduces 
she reader characters that he may not 
find in his day to day life unless he be- 
comes a part of revolutionary militant 
force, 

By and large the book does make an 
interesting reading. 

B. D. B. 
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SHUKLA. Judge, 


The Hon’ble Mr. Justice, 
MARENDRA BHUSHAN SHARMA, 
Judge, Rajasthan High Court. 


Born on 30-9-1931 erstwhile State of Bharatpur now in Rajasthan. 
Graduated from Agra College, Agra in 1950. Passed uL. B. from Maharajas 
College, Jaipur in 1952. Practised in Jaipur from 1952 to 1958 on Civil and 
Criminal side. Shifted to*Bharatpue in 1958 and practised there up to 1970. 
Worked as Part-time Public Prosecutor in the Court of Sessions Judge, Bharatpur 
during 1963 to 1970. Selected for Rajasthan Higher Judicial Service in the 
cadre of District & Sessions Judges, in 1970. Joined as Additional District & 
Sessions Judge on 11-4.1970. Worked as District & Sessions Judge at Kota, 
Udaipur and Jaipur City, Registrar (Vigilance), Rajasthan High Court, and 
Secretary, Law & Judicial and Legal Remembrancer to the Government of 
Rajasthan. Appointed as an Additional Judge on 25.11-78 and working ag such 
since then at the Jaipur Bench of the Rajasthan High-Court. 


The Hon'ble Mr Justice 
KAUSHALENDRA NATH 


Madhya Pradesh High Court. 
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moment and see clearly the issue involv- 


ed. It is one which does not al- 
low its concept of justice and fair 
play towards the judiciary itself to 


get distorted. A great Bar is one 
which so conducts itself as to 
bring honour and dignity not only to it- 
self but also to the institution of justice. 


To the junior members of the Bar, we 
all welcome them to the legal profession. 
They are members of a truly great and 
noble profession and it is up to them also 
to maintain that status. This profession 
has its own rewards. But it is a profes- 
sion which is rightly called a jealous 
mistress. It is a hard task master. In- 
deed, there is no substitute for hard work 
and no short cut to success. But experi- 
ence of many has shown that given the 
minimum basic qualities together with 
hard work and integrity a good junior 
has rarely failed to rise at the Bar with 
all the prizes of the profession open to 
him. There comes to my mind a verse 
which says: z 


“Heights of great men 

reached and kept 
Were not attained 

by sudden flight; 
But they, while their 

companions slept, 
Were toiling upward 

in tke night.” 


Midnight oil has, therefore, to be burnt. 


The field of law is indeed as vast as any 
other professional field. 


To sum up the position of the Bar, I 
can do no better than quote the former 
Chief Justice Warren E. Burger of the 
Supreme Court of the United States: 


“A strong, independent, competent legal 
profession is imperative to any free peo- 
ple. We live in a society that is diverse, 
mobile and dynamic, but its very plural- 
ism and creativeness make it capable of 
both enormous progressor debilitating 
conflicts that can blunt all semblance of 
order. One role of the lawyer in a com- 
mon law system is to be a balance wheel, 
a harmonizer, a reconciler. He must be 
that but in a larger sense he must also 
be a legal architect, engineer, builder 
and, from time to time, an inventor as 
well.” 


Some thoughts now on the other as- 
pect viz., the position of the Bench. My 
experience in this behalf till now is in- 
deed limited. Amongst the learned 
Judges present here, many have much 
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wider experience than me inthe judi- 
cial field. My thoughts therefore, may 
kindly not be misunderstood. My only 
request once again is to consider the 
same for whatever they are worth. 


Judges should treat the Bar as equal 
partners in the administration of justice. 
Judges may appreciate that though their 
own judicial time is undoubtedly impor- 
tant, equally, if not more important, 1s 
also the time of the lawyers. A Judge 
after all is concerned with his own 
Court but a practising lawyer at Nagpur . 
is linked up with several Courts. He has 
to move about, rush about and run about 
from Court to Court. One reason for this 
situation is that originally the Nagpur 
Bench of the High Court had very few 
Judges, with the result that lawyers had 
perforce and out of necessity to accept 
work in other Courts and Tribunals. 
Though now the Nagpur Bench has as 
many as eleven Judges, the practice al- 
ready established by the lawyers in dif- 
ferent Courts at Nagpur cannot be ex- 
pected to be suddenly given up. Trans- 
formation in this behalf. let us be fair 
to the Advocates, is bound to take time, 
There is, therefore, all the more reason 
why Judges here should appreciate the 
difficulties of the Bar and try their best 
to accommodate the Advocates. More- 
over and after all, a Court is hardly con- 
cerned with any particular case as such. 
Whether a case at serial No. 1, 2 or 3 
on the Board or one somewhat even 
therebelow is taken up should hardly 
make any difference to the Court, so 
long as Court’s time is not wasted but is 
constructively used for one or the other 
matter, 


Moreover, the judicial process must 
also remain unpolluted by personal pride 
or an erroneous sense of dignity. As very 
rightly said, the best guarantee of jus- 
tice is the personality of the Judge, It is 
the Judge who must bring honour to the 
seat of justice rather than claim that the 
seat of justice must honour him. Trust 
and confidence of the Bar and the people 
must constitute his greatest asset. It is 
good to remember that respect and dig- 
nity are better commanded rather than 
demanded. And the road to dignity is 
humility. Though it is not possible for 
every one to become a great Judge, there 
should be’ no difficulty in every Judge 
trying his best to be a good Judge. Great- 
hess may not be destined for all on the 
Bench and may not be within the reach 
of all but goodness certainly is within 
the reach of all those really keen in that 
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behalf. There is no reason why one should 
not, indeed, as a matter of duty, try to 
be a good Judge. In the context, I may 
also quote the observations of one whe 
eminently adorned our Supreme Court, 
Mr. Justice H. R. Khanna: 


“We, in the world of law, have for 
‘long taken for granted the respect of the 
people. There is a stir today, a spirit of 
skepticism and, to some extent, of icono- 
slasm, There is also much greater aware- 
ness of rights and people are acquiring 
new consciousness of the strong poinis 
and shortcoming of different human in- 
stitutions. Many of us in the world of 
law have so far been allergic to critic- 
lism. There is, perhaps, need today for 
ghange in our mental attitudes. If weak- 
nesses have crept into the system, they 
cannot be wishfully brushed under the 
carpet nor can criticism be silenced even 
by threat of contempt of Court. Con- 
tempt of court is no answer to genuine 
criticism of the functioning of our 
courts.” 


Well friends, coming to the final aspect 
viz., relationship with the outside world, 
I do feel that it is the responsibility both 
of the Bench and the Bar to maintain 
high and intact the image of the able 
and noble institution of justice. Judiciary 
constitutes an important, effective and 
an independent wing of the State. The 
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Bar and the Bench constitute the two 
sides of this wing and a nokle and dyna- 
mic partnership. A strong Bar and a 
strong Bench can alone result in a strong 
judiciary. No Judge would like the Bar 
to be meek and submissive nor would 
any lawyer worth his salt like a Judge 
to be fearful and weak. United, the in- 
stitution of justice will stand divided it 
will fall through. Moreover, if law and 
the institution of justice does not pro- 
tect the people, the people will not pro- 
tect the law and the institution of jus- 
tice. Courts of justice constitute great 
laboratories of law. Both Judges and 
lawyers are social scientists working in 
this laboratory. Together and united, 
they can produce excellent results but 
divided they can considerably harm the 
rule of law and the administration of 
justice. 


It is well to remember that at no time 
in the history of Bharatvarsha were we 
one nation as such. The Indian Nation 
came into being for the first time after 
independence, Let us all strive together 
our best to maintain the high ideals for 
which the battle of independence was 
fought and won. Let us a.l do our best 
to preserve the structure of an indepen- 
dent judiciary — the balance wheel af 
our Constitution — of this largest de- 
mocracy in the world. 


(ADVOCATE} PRESIDENT, 


SUPREME COURT BAR ASSOCIATION AT THE INAUGURAL FUNC- 
TION OF LAW DAY ON 26TH NOVEMBER, 1979. 


I 

We have gathered today at this in- 
augural ceremony to lay the foundation 
of the annual observance of the Law Day 
on November 26, I consider it a privilege 
to welcome you all on this historic and 
memorable occasion. 

We owé this occasion to the Executive 
Committee and the general body of the 
Supreme Court Bar Association and to 
the Chief Justice and his brother Judges 
who endorsed the idea so readily and 
positively. I am also grateful to the Bar 
Associations of different High Courts for 





*The Chief Justice of India inaugurated 
and proclaimed the Law Day on 26th 
November 1979 at function held by the 
SCBA. Law Day was observed through- 
out the country. 


their concurrence in implementing the 
idea of Law Day. I am confident that in 
the years to come Law Day will be ob- 
served and celebrated not only in the 
Supreme Court and the High Courts, but 
also in every district and mofussil 
wherever there is a group of lawyers and 
judges.. Indeed, it is my sanguine hope 
and ardent wish that Law Day may be 
observed not only by lawyers, judges and 
law faculties throughout the country but 
that it may equally be observed by legis- 
lators, governments and civil servants, by 
the press and the media, by traders and 
trade unionists, by all professions and 
vocations, by schools, colleges and uni- 
versities and by citizen organisations and 
service associations. I need hardly stress 
that Law is not the privileged preserve 
of a few, and that it is the common heri- 
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tage of us all. Its edifice rests in the ulti- 

mate analysis on the foundations of the 

allegiance and adherence of the commu- 

nity as a whole. That is why it would 

behove all sections of our society and the 

ey as a whole to observe the Law 
ay. 


Il 


Due to certain procedural and admin- 
istrative difficulties, the Government of 
India did not find it possible to declare 
or ensure the observance of Law Day 
on the 26th November this year. I have, 
however, the assurance of the Minister 
of Law and Justice that hopefully the 
proposal would be considered later by 
the Government of India when the pre- 
sent constraints do not come in the way. 
I hope whole-heartedly that the Govern- 
ment of India and the State Governments 
will in due course of time and within the 
ensuing year adopt and endorse the idea 
of Law Day on November 26. The ulti- 
mate aim of all governments, whatever 
their complexion or lack of it, is to secure 
public order, safeguard public interest 
and advance the commonweal. Law is the 
chosen vehicle of those aims. It is well 
to remember in the midst of lawlessness, 
confusion and disarray of the present 
day that without Law there can be no 
public order and without public order 
there can be no’ Law and that there can 
be no progress, prosperity and happiness 
without Law and public order. 


pen 


In a sense, in a Republic committed to 
Rule of Law, every day is and should 
be a Law Day. For us, lawyers and 
judges every day is inevitably a Law 
Day. Why then do we want to designate 
a particular day as Law Day? The ans- 
’ wer is simple. We wish to emphasize 


highlight, and underline the cause of 
Law and its fundamental role in our 
society, We wish to rededicate ourselves 


to its noble ideals and sublime purposes. 
We wish on this day to consecrate Law 
to Justice and to reflect and ponder inter 
alia on the problems and concerns of 
legislation, law reform, legal education 
and administration of justice. Day after 
day we are cencerned with facets and 
fragments of Law in their case to case 
application; on the Law Day we would 
concern ourselves more purposefully with 
the quitessence of law, with the mission 
of law and with its goals and modalities 
and its efficacy and adequacy in the 
social context. 
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It is customary to designate a day to 
add emphasis to a particular theme. Our 
purpose in designating November 26 as 
Law’ Day is to emphasize the role and 
importance of Law in the life of our Re- 
public, to review the state of law and 
administration of justice, to suggest ways’ 
and means of improving our laws and 
our legal and judicial system, tg estab- 
lish better and more meaningful équa- 
tions between the Bench and the Bar, 
to strengthen the principle of the in- 
dependence of the judiciary and the free- 
dom of the legal profession, to make’ our’ 
legal system an effective instrument’ of 
public service and to maintain, reinforce- 
and augment public confidence in our 
legal and judicial system. The Law Day 
will enable us to set our sights on our 
goals and ideals; it will help to inform 
and create public opinion on issues of 
importance relating to Law and Judicial 
Administration and to dispel misunder- 
Standings; it will prod us to focus our 
pointed attention on what ought to be 
priority items on the Law Agenda of our 
nation; it will provide an occasion to ap- 
praise our own profession and its prob- 
lems. We should utilise the Law Day to 
give to the legal profession and the judi- 
ciary a better public image and a strong 
sense of identity, solidarity and purpose. 

Iv 

We have chosen November 26 to be the 
Law Day because it was on this day, 
thirty years ago, that we the People of 
India adopted, enacted and gave to our- 
selves the Constitution having resolved 
to constitute India into a sovereign, de- 
mocratic Repulic. It was a day of national 
consensus when we resolved to speak in 
harmony, to march in unison and to exert 
together (Mutsan, dagan; hadid anag 
to secure justice, liberty and egua- 
lity and to assure the dignity of the indi- 
vidual and the unity of the Nation. It 
was truly a red letter day in our modern 
history. We shall observe and celebrate 
the Law Day on November 26 annually 
with the determination that the spirit 
and inspiration of that red letter day in 
our modern history may never become a 
dead letter, that our Law may always be 
the shield as well as the sword of jus- 
tice, liberty, equality and freedom and 
that lawyers and judges may strive and 
endeavour with steadfast devotion in ful- 
filling the mission and office of Law. 

Vv 


The judiciary and the legal profession 
have an ancient lineage in India’s hbis- 
tory. In its modern, westernized orienta- 


14 Journal 


tion and regulated form, however, our 
legal profession dates back to Regulation 
VII of 1793 whose author, Lord Corn- 
wallis, thought that a man of character 
and education functioning as a “vakeel” 
would be a great asset to the scheme of 
administration of justice and to its con- 
sistency and impartiality, Cornwallis 
soped that by the new institution of pro- 
-ssional lawyers, a feeling would be 
generated in the minds of the people that 
“they have an impartial and all powerful 
protector in the laws, and that through 
the means of public pleaders, they can 
at all times command the exercise of the 
judicial powers of the Government 
lodged in the courts, for the redress of 
any injuries which they may sustain 
either in their person or property.” 

The hope and the prophecy of Lord 
Cornwallis could be fulfilled but partial- 
ly under colonial rule but it is well to 
remember that legal profession in India 
came of age quickly and Indian lawyers 
and judges have played an important 
part in guiding our struggle for freedom 
and in giving to ourselves a Constitution 
which has been a crucially unifying and 
stabilising factor in our national life after 
the advent of Independence. Without 
meaning to convey a sense of compla- 
cency, I would claim that our courts and 
the legal profession have played an impor- 
tant and creditable part in working out 
the terms and equations of justice be- 
tween citizen and citizen and between the 
citizen and the State. A whole new juris- 
prudence of constitutional rights and of 
judicial review of legislation and of 
administrative action has been fashioned 
by Indian lawyers and judges in a short 
span of three decades and that is some- 
thing to be proud of. We as a nation are 
prone to berate and belittle our own 
achievements and to give in to moods of 
melancholy and despair, but quite frank- 
ly I know of no other nation in the world 
which has battled with greater valour 
and gallantry on the legal front or which 
has achieved more in legal culture under 
such heavy and insurmountable odds. My 
fear and apprehension however is that 
those heavy odds are beginning to get 
the better of us. At this critical junc- 
ture, we cannot afford to yield to apathy. 
inertia or complacency lest Law and the 
legal system should become hapless vic- 
tims of unfounded assumptions and ir- 
rational prejudices, 


VI 
Let me illustrate. Increasing institution 
of cases, mounting arrears, accumulating 
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congestion in courts and inevitable Law’s 
delays have given rise not to a body of 
Scientific and rational blueprints in terms 
of institutional organization and proce- 
dural methods or in terms of as- 
sessments of judicial manpower re- 
quirements, but to a spate of alarm sig- 
nals and dire shibboleths, If there are 
more and more cases in courts, that is 
because we have a population explosion, 
we have a more complex and friction- 
prone society, our dispute resolution and 
conciliation systems are bereft of efficacy, 
we have increasingly greater aware- 
ness of rights, and perhaps because we 
have more injustice and more arbitrari- 
ness in our midst. The Governments are 
under an obligation to provide an ade- 
quate machinery for justice, to appoint 
more judges and -to give them better 
emoluments and facilities, to build more 
court houses, to enact better laws, to de- 
vise better dispute resolution procedures, - 
and to administer more effectively and 
equitably, rather than to blame lawyers 
and judges for the increase and prolife- ' 
ration of litigation. Courts in India can- 
not apply a mechanical-statistical razor- 
‘blade or wave a magic wand to wipe cut 
the enormous pendency of arrears, Nor 
can the courts afford to turn a blind eye 
or a deaf ear to the rank injustices and 
incongrunities of administration merely 
because they have already too much on 
their hands. If the courts begin to do 
that systematically, they might endanger 
the confidence and credibility they have 
come to enjoy. I might venture the view 
that we will have a lot more litigation 
in future when. some of the long suffer- 
ing sections of our people are made more 
aware of their rights by movements of 
legal literacy and are enabled and equip- 
ped by legal aid and advice to ask for 
their day in Court, Shall we then tell 
them that we are too preoccupied to take 
their briefs or to listen to them and their 
generation? 


I do not for a moment underestimate 
the crushing burden of arrears, The pro- 
blem of arrears and Law’s Delays must 
be solved and it should be solved urgent- 
ly, sensibly and soon. It cannot be brush- 
ed under the carpet. It cannot be solved 
by short cuts. Lawyers and judges can- 
not solve the problem because they have 
no control over the’ purse-strings nor 
have they any control on the system. By 
the same token, they cannot be blamed 
for the situation. Has any Government 
studied the problem in a comprehensive 
perspective? Has any Government pre- 
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pared a Five-Year or Ten-Year Plan to 
solve the problem of arrears? Has any 
Government so far shown any determi- 
nation to provide the necessary inputs? 
Clearly, tinkering, sloganeering and lip- 
service will not do when stark realities 
have to be faced. 


VII 


Judicial emoluments at all levels are 
inadequate and unattractive. What is 
worse, judges in the mofussils have to 
live and work under conditions which 
are not conducive to their dignity or in- 
dependence, The Bar must educate pub- 
lic opinion on the issues and pressurize 
Governments and Legislatures in these 
matters, 

VIII 


We have paid little attention to the 
quality and training of young entrants to 
the judiciary at the level of the munsif 
and the magistrate. Power without expe- 
rience can have serious social consequen- 
ces, What is more, younger judges are 
set into grooves of their own making and 
appellate reversals may not quite pro- 
vide the cure. We need a number of 
national training and research institutions 
for the judiciary of the country where 
not only initial entrants to the judiciary 
may receive a basic training in the pro- 
cedures, etiquette and ethos of the system 
but where sub-judges and district judges 
may also periodically refresh, systematise 
and update their knowledge and where 
functional time and motion studies in 
court management may be conducted to 
improve our procedural framework with 
a view to avoid wastage of time and to 
obviate public inconvenience. 


IX 


The Indian Bar is the second largest in 
the world with 1,82,000 advocates on the 
rolls as of 1st January, 1979. A good deal 
of the country’s legal resources and train- 
ing remains idle and underutilised and 
yet there is an enormous unregulated ad- 
dition to our ranks every year. The legal 
profession exercises merely perfunctory 
quality control over legal education 
which requires greater professional di- 
rection and better educational inputs. 
We as a profession have done little to 
tend to the young and new entrants to 
our profession, to impart appropriate 
skills and experience to them, to pro- 
vide them with some support, and to re- 
lieve the rigours of their initial strug- 
gles. For the aging and the disabled 
members of the profession, we have 
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neither insurance nor social security. Bar 
libraries in many parts of our country 
are far from satisfactory; in some parts 
they do not exist. At certain levels, the 
whole legal-judicial system is in a ram- 
shackle condition. It is at these levels 
that the common citizen frequently en- 
counters the Law and its machinery and 
develops a feeling of revulsion for it be- 
cause he finds himself shortchanged, 
harassed and disillusioned. The poor, the 
illiterate, the disadvantaged and the un- 
derprivileged are frequently denied ac- 
cess to the courts and to the Law. No 
wonder, they feel frustrated and alienat- 
ed. A comprehensive legal aid plan was 
conceived more than six years ago. It 
was in an advanced state of pregnancy 
in the years 1977 and 1978. No one now 
knows when it is going to be delivered. 
We can only look expectantly at our 
learned friend, the Minister of Law and 
Justice, to tell us about the health and 
the growth of the embryo and about the 
length of the period of gestation. Besides 
Legal Aid, Law reform mechanisms in 
our country require a fresh look and con- 
siderable overhauling. Modern research 
methods, post-audit of legalisation and 
empirical feedback procedures have yet 
to be introduced in our law reform agen- 
cies, Law Commission must be set up in 
every State. The Indian Law Commission 
and its innumerable reports should be 
salvaged from the dusty dungeon of offi- 
cial neglect. Our own professional tools 
need to be improved. We need to have 
refreshed Seminars from time to time, 
We need to discuss new developments in 
law. We need adequate court houses, bar 
rooms, bar libraries and lawyers’ cham- 
bers throughout the country on a prio- 
rity basis. It is time that lawyers and 
judges and legislators and law teachers 
should turn their attention to these grass- 
root problems. 


I shall not atetmpt at this Inaugural 
Ceremony of Law Day to place before 
you a long and “exhausting” catalogue of 
items and issues which may be eligible 
for the nation’s Law Agenda. Suffice it 
to say that the accumulated arrears of 
such pending issues and problems of im- 
portance is very large and many of them 
deserve your special leave rather than a 
quick dismissal in limine. To meet the 
challenges of these manifold problems, 
we must formulate our ideals and goals 
and rededicate ourselves to them. Before 
the next Law Day I hope that we would 
have prepared a formal Law Day Char- 
ter enshrining those ideals and goals in 
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consultation with the members of the Bar 
and members of the Judiciary in all parts 
of the country. I am glad to say that a 
Committee is being formed at the initia- 
tive of the Supreme Court Bar Associa- 
tion to frame a Law Day Charter and 
that at the instance of the Chief Justice 
of India, Mr. Justice Bhagwati and Mr. 
Justice Iyer, whose invaluable guidance 
permeates today’s programme, have ag- 
reed to associate themselves with what 
promises to be an evocative and landmark 
document. The Law Day Charter will no 
doubt be a course of inspiration, but to 
resolve those issues and problems on the 
nation’s Law Agenda, we will need both 
inspiration and perspiration. We will need 
to harness the resources of the Bench and 
the Bar to the utmost, to enlist the re- 
sponsive and understanding support of 
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Legislatures and Governments, to build up 
a strong pro bono publico image for the 
Bar, and to provide bridges of communi- 
cation between the legal-judicial system 
and the citizen. The Law Day beacons us 
to these and other epochmaking but in- 
tensely practical tasks. Its clarion call 
is urgent and compelling. We must ans- 
wer that call for what is at stake is the 
future of law and justice and freedom 
and good life, for us and all our fellow 
citizens and for our succeeding genera- 
tions. Let me conclude by saying prayer- 
fully: Long Live Law Day. 

With my apology for a somewhat long 
introductory speech, I wouid now request 
the Chief Justice of India, for whom we 
have the greatest affection and esteem, 
to inaugurate the Law Day function and 
to proclaim the Law Day. . 


NECESSITY TO EXTEND ITS 


BENEFIT TO BANKS 
By K. Chalapati Rao (Law Officer, State Bank of India, Hyderabad). 


Banking system cccupies a very impor- 
tant place in the economy of the modern 
world. The banking industry in India at 
present is passing through a period of 
rapid development and radical changes. 
The basic concepts of aims and objectives 
of banking are undergoing significant 
changes. It can hardly be gainsaid that 
banks have a pivotal role in financing 
the economic development of the coun- 
try, their object inter alia being to pro- 
mote production, eradicate poverty and 
unemployment, and to encourage the full 
development of the productive resources 
of the country. In conformity with these 
objectives, the benks have been called 
upon these days to extend direct and in- 
direct industrial and agricultural credit, 
besides giving direct financial assistance 
to carry out the developmental activities 
of the State. The development of bank- 
ing has therefore reached a stage where 
the banks are required to identify their 
business with the national policies and 
programmes. 


The realisation of the importance of 
bank financing for economic development 
of the country has resulted in discard- 
ing the several of the orthodox banking 
principles of lending by the banks. This 
method of liberal financing out of the 
traditional boundaries indeed would 
necessitate suitable changes in the laws 
that are applicabla to the banking, so 
that the banks may serve better in 


achieving the nation’s aims and objec- 
tives. 

It may be pointed out in this connec- 
tion at the outset that, in view of the 
extensive lending by the banks, however 
much they are trying to keep all the 
security documents relating to the rela- 
tive advances alive and enforceable, se- 
veral debts are getting time-barred un- 
der the Law of Limitation. Further, the 
short-term loans granted by the banks, 
like overdrafts and cash credits, are re- 
peatedly being renewed or reloaned at 
the expense of vast man power just te 
save them from getting barred by the 
Limitation Act. This process involves 
considerable delay and expense in most 
of the cases, The banks should under no 
account be blamed for this state of 
affairs, as the provisions of the Law of 
Limitation that operate against the re- 
covery of their advances are such, This 
position could however be changed by 
relaxing the application of the general 
provisions of the Limitation Act in the 
matter of recovery of their advances. The 
importance of such a relaxation in favour 
of the banks can, however, be hardly 
overemphasised. 


The Statute of Limitation no doubt is 
mainly designed to effectuate beneficent 
public purpose, or in other words, it is 
a law founded on public policy. Although 
strict application of the provisions of 
limitation may cause in isolated cases 
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some hardship, it cannot be denied that. 
for the general good, security and cer- 
tainty, some kind of limitation against 
enforcement of actions is essential for 
public order. $ 


It is with this avowed object in view, 
a distinction has been drawn between the 
claims of a State and the claims of the 
individual in the matter of creation of 
a bar of limitation for enforcing the ac- 
tions. But, while doing so, the legisla- 
ture has not extended the benefit of the 
special provisions given to the Govern- 
ment in the Limitation Act under Arti- 
cle 112 to the statutory corporations, like 
banks, financial institutions, ete. Under 
this Article 112 of the Limitation Act, 
1963, for filing any suit by or on behalf 
of the Central Government or any State 
Government, the period of limitation is 
prescribed as 30 years. 


The banks and financial institutions 
have a strong and convincing case in 
their favour to get the extension of the 
benefit of Article 112 to them also. One 
of the grounds which the banks can put 
forward on their behalf is, the very, na- 
ture of their business which has its own 
distinctive features require special treat- 
ment as compared to other ordinary 
money-lenders, Banks mainly deal with 
the money of a large number of depo- 
sitors, besides that of the shareholders. 
'Thus, if the advances made by the Banks 
are barred by limitation, the loss falls 
on the public, that is on the community 
in general, while the corresponding bene- 
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fit accrues to the private individuals who 
derive advantage by the lapse of time. 
Further, it is because of some peculiar 
features, there will be some inevitable 
delay in the functioning of the public 
institutions like banks in the matter of 
filing suits and pursuing their remedies. 
Viewed in this background also, there is 
a rational basis for equating the public 
institutions, like banks and other finan- 
institutions, with the Government 
for the purposes of extending the benefit 
of longer period of limitation provided 
under Article 112 of the Limitation Act. 


With the nationalisation of the fourteen 
major banks with effect from July 19, 
1969, and substantial increase of rate of 
lending by the banks for both agricultu- 
ral and industrial sectors, besides other 
institutional advances, in recent years, 
the situation emphasises the urgent need 
for suitable amendment to the Limita- 
tion Act in their favour, so tha? the strain 
on the banks and the financial corpora- 
tions in getting their advances renewed 
for every three years, is abated. This is 
all the more necessary, as the banking 
institutions have changed a lot in their 
character and content in satisfying the 
wants of the whole community at large, 
by securing speedy application of their 
capital, and thereby providing the very 
life-blood of the trade, commerce and 
industry. If this concession is not imme- 
diately extended to them, they would in 
all probability lose their credit, on 
which the very foundations of banking 
business stand. 
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INDUSTRIAL INJURIES BENEFITS: 
By Mr. Petar Smith LL. B., Lecturer 
in Law at the University of Nottin- 
gham; Published by Oyez Publishing 
Ltd. Norwich House, 11/13 Norwich 
Street, London Pp. xxv plus 193, Price 
& 8.50 available in India at N. M. Tri- 
pathi Ltd. Bombay. 


The industrial injuries benefit scheme 
as established in 1946 is designed to pro- 
vide a comprehensive range of benefits 
to compensate for the effects of injuries 
sustained at work and of certain diseases 
contracted as a result of work or work- 
ing conditions. All aspects of this be- 
neficial scheme has been aptly dealt 
with by the author under appropriate 
headings. The concerned statute, re- 
gulation and orders as well as the re- 
levant and authoritative decisions have 


been referred to at proper places. The 
various tables given in the beginning 
and several appendices given at the end 
along with an useful topical index, in- 
crease the utility of the book. This 
work on an important piece of social 
legislation of England will be a very 
useful guide to the members of legal 
profession working on the labour side, 
trade union advisers and others interest- 
ed in, or affected by the scheme. 

S5. 5. G. 


PERSONAL INJURY LITIGATION: By 
John M. Pritchard; Solicitor. Second 
Edition 1978. Published by Oyez Pub- 
lishing Ltd. London, In India N. M. 
Tripathi, Pvt. Ltd. Page xvii + 319. 
Price £ 8.50. ' 
This book explains in lucid language 

the practice and procedure involved in 
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handling personal injury litigation.. It 
deals with problems which generally 
arise and a busy lawyer would find a 
mine of information to enable him in 
the preparation of his case and then 
conduct it efficiently. Practically most 
of the matters required to be considered 
in personal .injury action have been 
meticulously described by the author. 

The first part of the book gives expert 
advice on the office management of an 
action; the second part gives the pro- 
cedure to be followed in a straight- 
forward action, while part three deals 
with matters requiring special care and 
part four sets out precedents, letters, 
questionnaires etc. 


The text has been bought up-to-date 
as at April 1978. There have been very 
valuable and important changes in this 
second edition. It consists of the in- 
clusion of the texts of the Motor In- 
surer’s Bureau Agreement and the in- 
corporation of a series of detailed anato- 
mological drawing and numerous other 
alterations and additions, including the 
new rules as to interest on damages and 
the new procedure for dispensing with 
‘taxation of costs in infant claims. 


The book would be very useful for 
conducting efficiently litigation not only 
to the English Lawyer but also equally 
to the Indian counterpart and save a 
great deal of his valuable time. 


L. K. K. 


THE CASES AND MATERIALS ON LAW 
OF ACCOUNTS: (CASES DECIDED 
BY HIGH COURTS AND SUPREME 
COURT) by N. Krishnama Charlu, B.A., 
B.L., Advocate and N. Janardhan, B.A., 
B.L., Advocate, 2nd Edition, 1979. Pub- 
lished by A. L. Soni, The New Gujarat 
Law House, Three Gates, Ahmedabad. 
Pages xiv+202. Price Rs. 25/-. 


The books on accounts are not much in de- 
mand by the lawyers but this book has its 
own importance to the legal profession. A 
practitioner needs to know the legal intricacies 
of accounts in respect of partners in business, 
trustees and beneficiaries, principals and 
agents, minor’s estate, properties held in trust, 
banking accounts, Income-tax etc. ete. and a 
busy lawyer will find in this book answers to 
his problems on all these and many other sub- 
jects very thoroughly treated and explained 
lucidly and in simple language. The very 
contents of the book is enough to reveal the 
vast field covered therein by the authors. 
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This second edition is coming out after an 
interval of seven years and authors have taken 


the opportunity to add several 
decided cases in this interval to 
the host of old cases already 


cited and still retaining their importance. A 
lot of new material has also been added in 
this revised edition to make it up-to-date and 
more useful to the legal profession. There is 
no doubt that this useful book would be a 
great help and time-saver to a busy lawyer. 

L.K.K. 
THE ICE CONDITIONS OF CONTRACT, 

FIFTH EDITION — A Commentary by 

I. N. Duncan Wallace, Q.C., M.A. (Oxon), 

of the Middle Temple, Barrister-at-law. 

Published in 1978 by Sweet & Maxwell Ltd., 

London. (Distributed in India by N. M. 

Tripathi Private Ltd., Bombay). Pages (i) 

to (xiii) and 399. Price £25.00. 

The new “Fifth Edition” of what is com- 
monly known in Great Britain as the “I. C. E. 
Conditions of Contract”, was published in 
June 1973. Its sponsoring bodies: were insti- 
tution of Civil Engineers, the Association of 
Consulting Engineers and the Federation of 
Civil Engineering Contractors. It thus repre- 
sents a document approved by not only 
the professional engineering institutions 
but also the contracting side of the in- 
dustry. 

Although this Fifth Edition of the Con- 
tract was described as a ‘modest revision’ of 
the earlier Fourth Edition, in reality, the Fifth 
Edition contract as profoundly different from 
the earlier contract in its commercial and 
financial consequences and its allocation of 
risks and legal responsibilities as betweén em- 
ployers and contractors. Some of the new 
features of this Fifth Edition Contract are: 
(i) A new code for nomination of sub-con- 
tractor; (ii) The provision of'a new payments 
clause; and (iii) The provision of a new pro- 
cedural machinery for claims by the con- 
tractor. i 


In this commentary, the author has set out 
the text of the contract, clause by clause and 
provided a detailed analysis and criticism, 
citing the relevant case law wherever neces- 
sary. The book provides the Table of Cases 
and Table of Statutes for easy reference, and 
also a useful Index. 


This book will, surely, serve as a valu- 
able practical guide to the persons con- 
cerned with the industry, as well as to ' 
the legal profession, Government Depart- 
ments, Electricity Boards, property Com- 
panies and local authorities. 

U.S.D. 
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“MODERN INTERNATIONAL LAW” by 

R. C. Hingorani, Dean, Faculty of Law, 

Patna University. Published (1978) by 

Mohan Primiani, Oxford and I. B. H. Pub- 

lishing Co., New Delhi. Pages (i) to (xii) 

and 437. Price Rs. 75.00. 

This is, perhaps, the first book on interna- 
tional law written by an Indian author in 
which a concerted effort has been made to pro- 
. ject the views of the developing countries of 
the Third World, on the various facets of 
‘International Law, keeping in view the aspi- 
rations of the- Afro-Asian Countries on the 
subject. 


It should, however, be noted that the deve- 
loping Countries of Asia and Africa have not 
entirely rejected the Western international law. 
They have only rejected such norms as are 
inconsistent with their new status as sovereign 
independent States, and the author has achiev- 
ed remarkable success in rewriting inter- 
national law in this book in the light of these 
considerations, 


The book has been divided into five sec- 
tions. Section I deals with general princi- 
ples and sources of international law bring- 
ing out some new contentions on State terri- 
tory, law of sea, recognition, State succession 
etc.; Section II on Fundamental Rights and 
State Responsibility outlines the rights and 
duties of States and includes inter alia a se- 
parate chapter on Nationalisation of Foreign 
Property. Recent trends and modern deve- 
lopments including Human Rights, Self deter- 
mination, Terrorism, Peace-time Espionage 
have been discussed in Section II; Section IV 
deals with settlement of disputes, use of force, 
Prisoners of war, Neutrality etc. The last 
section is devoted to International Institutions 
and -outlines the working of the United 
Nations and International Court of India. 

It is, indeed, a remarkable book which 
everyone interested in the ramifications of 
international law must have for his library. 

US.D. 


“MARRIAGE AND MATRIMONIAL RE- 
MEDIES — A UNIFORM CIVIL CODE 
FOR INDIA”, by Mohammad A. Qureshi, 
LL. M. Ph.D, (Law). Published in 1978 by 
Concept Publishing Company, 65-F, 
Anand Nagar, Delhi-110035. Pages 484. 
Price Rs. 110/-. 

A Uniform Civil Code for all Indians has 
been a crying need for over last three decades. 
We do have a uniform Code for dealing with 
crime, for transfer of property etc., but when 
it comes to marriage, divorce, maintenance, 
succession we have different sets of laws for 
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people professing different faiths. Hindu law 
for Hindus and Muslim law for Muslims 
was a policy initiated by the early English 
since 1772 for reasons of convenience but has 
been continued in post-independence period 
for political reasons. 

In fact a good deal of Muslims of ad- 
vanced views and progressive ideas are 
even now clamouring for a common Civil 
Code; yet the orthodox section of Muslim 
Community has always opposed legal re- 
form in their personal life. The net re- 
sult in that other societies are progres- 
sing but Muslims especially Muslim wo- 
men are stagnating. 

The author of this illuminating book is one 
of those progressive Muslims who desires re- 
form in their social structure. The minute 
study of different laws for different societies 
their impact on each other and future needs 
is the main theme of this book written by the 
author after an in-depth study. 


The Chapter on “Conclusion” is the high- 
light of the treatment of the subject. It is 
worth reading—rather worth studying with a 
view to “follow-up action”. 


The book an outcome of critical study, is 
not only a standard legal book but also one 
on sociology. B.D.B. 


ADMINISTRATION OF JUSTICE IN 
INDIA by Dr. Mrs. T. K. Mann. Pub- 
lished by Concept Publishing Company, 
HH. B., Bali Nagar, New Delhi-110015. Pages 
211. Price Rs. 60.00. 


This book presents the growth and expan- 
sion of the judical system in Punjab from 
Ranjit Singh’s period to the present time. The 
evolution of British judicial system in India is 
discussed in detail. It is divided into civil jus- 
tice, criminal justice and is supplemented by 
other miscellaneous aspects of judiciary, 
namely, separation of judiciary from executive, 
bench and the bar and ministerial services. 
The work concludes by pointing out the de- 
fects of the judicial system and by suggesting 
the remedies which would eliminate the flaws 
that have crept into the system. The author 
stresses the need for radical reforms to bring 
the system of administration of justice in tune 
with the Indian genius and culture. This book 
will be of immense use to students of legal 
history, law reformers, the authorities in the 
law department of the Government, the mem- 
bers of the Bench and the Bar as well. 

S.S.G. 
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COMMENTARIES ON THE CENTRAL 
CIVIL SERVICES (CONDUCT) RULES, 
1964, by Shri A. S. Bhatnagar. Published 
by P. S. S. Publications, P. O. Shamli 
(U. P.), 1979 Second Edition. Pp. viii + 128. 
Price Rs. 15/-; Paper Back Rs. 9.50/-. 


The Author has a number of publications 
to his credit on the Law relating to public ser- 
vants and allied service matters. Formerly 
the commentary under review was published 
along with other allied law but he has come 
out with this book as a separate commentary 
for the convenience of the public. 


This edition incorporates the latest amend- 
ments and the latest decisions of the High 
Courts and the Supreme Court, The subject 
has been thoroughly analysed as can be seen 
from the detailed synopsis headings given 
under the rules. The author has taken great 
pains to make it most useful to the civil ser- 
vants, authorities, Departmental tribunals, 
trade unions and the members of the legal 
profession. The book will continue to serve 
as a most useful guide and reference book to 
those persons. M.V.J. 


“PROPERTY PROBLEMS IN SALE” by 
Prof. T. B. Smith Q. C., D.C. L., LL.D., 
F. B. A, F. R. S. E.. Commissioner : 
Scottish Law Commission, Published by 
Eastern Law House Pvt. Ltd., 54 Ga- 
nesh Chander Avenue, Calcutta and 
Sweet and Maxwell Ltd., 11 New Fet- 
ter Lane, London; Pages 11-++232; Price 
Rs. 60/-. 


This work with copyright in Univer- 
sity of Calcutta is the representation in 
the book form, of the lectures delivered 
by the author as Tagore Law Professor 
in December 1977. The author critically 
examines the ever perplexing problems 
of property law. He records in these lec- 
tures his reflections on the various ano- 
malies in the property provisions of the 
law relating to goods or corporeal move- 
ables, This he does from the view point 
of a lawyer trained in the Scottish and 
English legal traditions with a scots law- 
yers inescapable concern for a compara- 
tive solutions. The comparative study is 
mainly made of the property provisions 
of the British Sale of Goods Act. 1893 
and those of the Indian Sale of Goods 
Act, 1930 with special reference to Unit- 
ed States Uniform Commercial Code and 
the Uniform Law on International Sale 
of Goods. Wherever necessary, sugges- 
tions are made for reform in Britain and 
India. This book is indispensable for the 
young men and women who will be re- 
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sponsible for the future of law in India 
in Court, in chambers or in the vitally 
important domain of law teaching and 
legal writing. 

5. S. G, 


“ORIGIN & DEVELOPMENT OF LEGAL 
AND POLITICAL SYSTEM IN INDIA” 
Edited by H. S. Bhatia, Chief Editor, 
Civil & Military Law Journal, New 
Delhi, Ist Edition published in 1976 by 
M/s. Deep and Deep Publications, New 
Delhi, Volume I, Pages 206, Price Rs. 
45/-, 

This book under review is the first in 
a series of four volumes, in which the 
editor intends to encompass the gigantic 
span of the subject matter. 

India has one of the ancient civiliza- 
tions that has survived numerous on- 
slaughts through ages, and there cannot 
be a civilization without “law” enunciat- 
ed in a legal system and without “order” 
enforced by a political system. So the 
editor has entered upon a voluminous 
task of dealing with origin of the sys- 
tems tracing their developments and 
finally telling the reader what we lack, 
and what we need to have the best sys- 
tems in law and politics, 

The editor has thus opened new ave- 
nues and fields for research and study 
for the lawyers, students of sociology, 
jurists and politicians. 

In this first volume the editor com- 
mences the subject matter by republish- 
ing an article published in 1806 written 
by an English author dealing with a 
“general survey of ancient indian juris- 
prudence”. Though viewed by a foreign- 
er’s eye the article gives us a clear in- 
Sight and tells that we the indians were 
far ahead in our thought and deed than 
the rest of the world. 


The research work landed the editor 
on other documents written in 1828, 1775 
and he collected essays by eminent 
authors, Indian and foreigners and has 
published them in this volume. 

Ancient India had numerous republics 
though finally ruled by a King with his 
ministers. 

A chapter on “Ordeals” makes a hor- 
ror reading — but it was there and open- 
ly practised. 

However, collection and compilation of 
articles by various different authors 
makes the work sketchy as it loses the 
main thread of thought to show changes 
and progress in proper sequence. 

Anyway it is an excellent beginning 
made by the editor and the book neads 
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to have a place in good libraries not only 
law libraries but also in general libra- 
ries, B. D. B. 





“ORIGIN & DEVELOPMENT OF LEGAL 
& POLITICAL SYSTEM IN INDIA” 
Edited by H. S. Bhatia, Chief Editor, 
Civil & Military Law Journal, New 
Delhi. Volume II First Edition pub- 
lished in 1976 by Deep & Deep Publi- 
cations, New Delhi. Pages 220. Price 
Rs. 45/-. 

This is the 2nd volume in a series of 
4 volumes in which’the editor hopes to 
encompass the vast field of his research. 

As in the first volume, the book also 
contains quite a few articles written by 
mostly foreign authors. Arranged sub- 
ject-wise, it has helped the reader to 
trace the implantation and growth of the 
British system of law in India. 

For personal laws, early Britishers 
tried to restrict the natives to their own 
laws. However as there were quite a few 
system differences in material respects 
both under Hindu Law and Mohamedan 
Law and the indigenous laws were in- 
adequate in many respects recourse had 
to be taken to British Laws to dispense 
justice. This and the need to be exact 
compelled the British administration to 
codify many laws. The entire process is 
given in the compilation of various arti- 
cles in this volume. 

The Chapter on how the Courts at 
Bombay, Madras and Calcutta came to 
be established makes an interesting 
reading and throws a good deal of light 


on facts, little known even to Lawyers 
leave aside the common man. 
As the Britishers had established 


themselves in India on the power ema- 
nating through the barrel of a gun, there 
was a good deal of Military Law promul- 
gated in this country which initially go- 
verned the British Troops but later on 
engulfed even the Indian troops under 
‘the employment of the Britishers. 

This volume traces the introduction of 
the British Law and its impact on the 
people and the administration. 

Like the First Volume this Volume is 
equally readable and enlightening. 

B. D. B. 
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“ORIGIN & DEVELOPMENT OF LEGAL 
& POLITICAL SYSTEM IN. INDIA” 
Edited by H. S. Bhatia, Chief Editor, 
Civil & Military Law Journal, New 
Delhi, ist Edition published in 1978 
by M/s. Deep & Deep Publications, 
New Delhi, Vol. IIS. Pages 272. Price 
Rs. 45/-. 


This book which is supposed to cover 
the entire subject in 4 volumes has al- 
ready been blessed with a foreword by 
Hon'ble Justice V. R. Krishna Iyer of the 
Supreme Court, 


This volume as its predecessors con- 
tains articles by Indian an Foreign 
authors, but these are arranged in such 
a way that a reader now clearly notices 
the manner in which indigenous system 
of law slowly gave way and made room 
for the British system of law and poli- 
cies. 

Some rare material unpublished before 
makes a very interesting reading. From 
Tippu Sultan’s autocratic rule to our 
modern system we have travelled a long 
way and the various changes that have 
affected our own system leaves one 
thinking as to whether we have really 
made any advance. The reading of these 
volumes often makes one look in retro- 
spect and a feeling takes root that the 
current system is no good (1) Not being 
fool proof. (2) Not being expeditious. 
(3) Not being cheap and finally (4) Being 
too complicated, 


One Chapter in this volume. ‘The 
Blackest Act of British Rule’ written by 
an Englishman soon after 1857 Sepoys’ 
War is worth reading. The law enacted 
to deprive the entire nation of the right 
to possess, wear and use arms was even 
according to Mahatma Gandhi the 
“blackest”. That was also the view held 
by the British Officer over 125 years ago 
{In spite of over 32 years of independ- 
ence, Governments have come and Gov- 
ernments have gone, but none has ever 
thought to repeal the law or even to re- 
lax it). 


The Book is very interesting. 
B. D. B. 
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The Hon'ble Mr. justice 
P. G. PALSHIKAR, 
Judge, Bombay High Court. 

Born on 29-3-1934 in Khandesh and came to 
Nagpur in December 1958 for practice. He 
worked with Advocate Prabhune as his junior 
and in 1959 was appointed as Honorary Assistant 
to Special Government Pleader Shri Bapusaheb 
Abhyankar, He became Assistant Government 
Pleader in 1968 but resigned in 1973. He was 
a member of Bar Council of Maharashtra for 
7 years from 1964 to 1971. He was appointed 
as Standing Counsel for Central Government 
in 1975 and he held that post till he was 
elevated to the Bench. 








The Hon’ble Mr. Justice S. W. PURANIK, 
Judge, Bombay High Court. 


Mr. Suryakant Wasudeorao Puranik was born on December 5, 1931. He was 
enrolled ag an Advocate on July 18, 1958. He was Hony. Government Pleader, 
Additional Government District Pleader and was Publio Prosecutor, Nagpur, since 
1971 till he was elevated to the Bench. He was President of District Bar Associa- 
tion, Nagpur. During his Presidentship of the Association, the present Nyaya 
Mandir Building was inaugurated by the then Chief Justice of Bombay High 
Court, Hon’ble Mr. Justice V. D. Tuljapurkar. He was also President of various 
bodies like Nagpur Jaycees (1971.72), Model Education Society (1976-78) and 
the 0. P. Club at Nagpur (1978.79). His father Mr. Wagudeorao Puranik was a 
former Judge at the Nagpur High Court and also the Vice-Chancellor of Nagpur 
University. 
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The Hon'ble Mr. Justice, M, M. ISMAIL, 
Chief Justice, Madras High Court. 


Born on 8.2.1921 at Nagore, in Thanjavur, District. Had a brilliant 
academic career. Was an apprentice under Sri K. Rajah Iyer, then Advocate- 
General, Madras, and after enrolment as an advocate worked with another 
Advocate-General, Madras, Sri V. K. Thiruvenkatachari. From July 1959 to 
September 1962 was the Additional Government Pleader, Madras. From 1964 
to 1967 was the Standing Counsel for the Railways in the Madras High Court. 
Was the Legal Adviser of the State Wakf Board since 1958 till his elevation to 
the Bench in 1967. Was part-time Professor of Mercantile Law in Vivekananda 
College, Madras, from 1946-52 and was part-time Lecturer in the Madras Law 
College from 1951 to 1959. Was a member of the Senate of the University of 
Madras from 1962 to 1965. In February 1967 was appointed a Judge of the 
Delhi High Court — Was transferred as a Judge of the Madras High Court in 
November 1967. He officiated as the Chief Justice of the High Court of Madras 
from 28-6-1979 to 6.11.1979. Became permanent Chief Justice with effect from 
6-11.1979. 


The Hon’ble Mr. Justice V. V. BEDARKAR, 
Judge, Gujarat High Court. 

Born on 15.4-1922 at Devas. Studied at Pro- 
prietory High School, Ahmedabad, Baroda High 
School, Baroda College, Sir L. A. Shah Law 
College, Ahmedabad. Worked as General Secretary 
of Sir L. A. Shah Law College, Ahmedabad. 
Practised at Baroda, and since 1953 at Nadiad. 
Worked as Lecturer in Law in Nadiad and Anand 
Law Colleges. Appointed as a District Judge in 
March, 1969. Served as District Judge at Bhuj, 
Rajkot, Mehsana and Junagadh, and then as 
Secretary in Legal Department, : Government of 
Gujarat up to 18-7-1979. 
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The Hon’ble Mr. Justice 
D. H. SHUKLA, 
Judge, Gujarat High Court. 

Born on 23-7.1926. After studying 
for 3 years in D. J. Sind College, 
Karachi, graduated from the Gujarat 
College, Ahmedabad in 1948. Passed 
his LL. B. examination in 1950. 
Obtained M.A. Degree wiih entire 
English in 1952 and became LL. M. 
in 1956. Started practice at Ahmeda- 
bad from 1950. Worked as part-time 
Professor at B. J. Vanijaya Maha- 
Vidhyalaya at Vidyanagar and also at 
Sir L.A. Shah Law College, Ahmeda- 
bad. Appointed Judge of the City 
Civil and Sessions Court, Ahmedabad. 
Appointed Additional Judge of the 
. Gujarat High Court with effect from 
19.7.1979. 





The Hon'ble Mr. Justice G. T. NANAVATI, 
Judge, Guiarat High Court. 

Born on 17-2-1935 at Jambusar in Broach District. 
Passed B. A. Examination with Economics and Politics 
from St. Xavier's College, Bombay in 1954 and LL.B. 
Examination from Government Law College, Bombay 
in 1956. Obtained degrees of Master of Arts in 1957 
and Master of Law in 1959. Enrolled as Advocate on 
11-2-1958 and started practice in the Bombay High 
Court. Shifted to Ahmedabad after bifurcation of 
Bombay State. Appointed as Assistant Government 
Pleader, High Court on 1-1-1964. 


Conducted a large number of civil, criminal and 
constitutional matters. He continued as Assistant 
Government Pleader, High Court, till his elevasion to 
the Bench. 
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LIFE SKETCH OF LORD PRESIDENT 





Born on November 12, 1917 and edu- 
cated at Kampung Malay School at 
Lenggong and Clifford School at Kuala 
Kangsar in Peninsular Malaysia, Lord 
President Suffian gave early signs ‘of 
brilliance. The crowning glory of his 
student days was when he won the 
Queen’s Scholarship in 1935. He was the 
first Malay to gain this distinction. In 
1936 he left Clifford School to join Con- 
ville and Caius College Cambridge 
where he acquitted himself creditably 
by passing all the examinations in the 
shortest possible time. In 1939 and 1940 
he graduated with Arts and Law Degrees 
respectively of the Cambridge University 
and was then called to the Bar by the 
Middle Temple London. 


He joined the Malayan Civil Service in 
1946 and attended a course in Public Ad- 
ministration in Cambridge University and 
subsequently at the London School of 
Oriental and African Studies and Lon- 
don School of Economics. After his re- 
turn to Malaysia only in 1948 due to out- 
break of IInd World War, he was ap- 
pointed a full-time Magistrate in Malac- 
ca. His career in the Judicial service has 
been marked by several rapid promotions 
such as Legal Adviser, State Secretary, 
Pehang (1954); Legal Adviser, Johore 
(1956), Senior Federal Counsel, Kuala- 
Lumpur (1958); Solicitor General, Malaya 
(1959); Judge High Court Kuala-Lumpur 
(1961); Judge of the Federal Court of 
Malaysia (1968); Chief Justice High 
Court, Peninsular Malaysia (1973); cul- 
minating in his appointment as the Lord 
President of Federal Court of Malaysia 


on ist May, 1974 — ie. to the highest 





TUN MOHD. SUFFIAN OF MALAYSIA 


office in the Judicial Administration of 
the Independent Federation of Malaysia. 


He also had the distinction of being 
the sole Malayan delegate to the U. N. 
Conference in Geneva on the Law of the 
Sea in 1958 and leading a similar dele- 
gation in 1960. In 1961 he was Deputy 
Leader of the Delegation to the VU. N. 
Conference in Vienna on Diplomatie Im- 
munities, 

Although a very busy man, he has ac- 
cepted several extra Judicial Assign- 
ments especially in the field of educa- 
tion. His contribution to the advance- 
ment of education as the Chairman (1972 
to 1974) of Higher Education Advisory 
Council and as Pro-Chancellor of the 
University of Malaya is unique and shall 
be recorded in golden words in the aca- 
demic history of Malaysia. 

Besides being an eminent Jurist, he 
is an accomplished and prolific writer of 
Books on Law. His justly acclaimed book 
modestly entitled “An Introduction to the 
Malaysian Constitution”, his vital role 
in the drafting of the Constitution of 
Malaysia and Constitution of Brunei and 
his translation of the Malaysian Consti- 
tution into Malay are but the facets in 
the varied public career of this remark- 
able man. The latest to come from the 
proverbially mighty pen of Suffian is 
"The Constitution of Malaysia — Its De- 
velopment, 1957-1977" which he has 
jointly edited with H. P. Lee and F. A. 
Trindade, both academicians of high or- 
der from the Monash University of 
Melbourne. 

He is the most decorated man of Ma- 
laysia. He has galore of State honours to 
his credit besides the conferment on him 
of LL. D. (Honoris Causa) of Singa- 
pore and D. Litt. (Honoris Causa) in 
due recognition of his scholarship, erudi- 
tion, abounding merits and invaluable 
services and contributions to his mother- 
land in various capacities. He is also the 
recipient of the famous Ramon Magsay- 
say Award for Govt. service, In 1979 
be was also awarded the Honorary Fel- 
lowship of the University College at 
Buckingham, U. K. 

To sum up in conclusion the persona- 
lity of Lord President Tun Mohd. 
Suffian it will suffice to quote his 
biographer, J. Victor Morais: “Few men 
have attempted and accomplished so 
much in so short a time as he has done. 
Justice Suffian is not merely an illus- 
trious Judge but a dedicated edu- 
eationist and a public-spirited individual 
and one who is noted for his humility 
and warm humanity”. 
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LORD PRESIDENT TUN MOHD. SUFFIAN’S LECTURES UNDER THE 
AUSPICES OF V. V. CHITALEY MEMORIAL LAW LECTURE SERIES 


Tun Mohd. Suffian Bin Hasim, 
Lord President of the Federal Court of 
Malaysia arrived in India with Lady 
Bunny Suffian on the 3rd February, 1980 
at the invitation of the Trustees of the 
V. V. Chitaley Memorial Law Lecture- 


ship Endowment Committee. 


His Lordship delivered in all four lec- 
tures under the Lecture Series. Two of 
them were delivered at Bombay on the 
4th and 5th of Feb. 1980. Hon’ble Mr. 
B. N, Deshmukh, Chief Justice of the 
Bombay High Court presided over those 
lectures, The remaining two lectures 
were delivered at Nagpur on the 7th and 
8th of Feb. 1980. Hon’ble Mr. H. R. 
Khanna, ex-Judge, Supreme Court of 
India occupied the chair. 


Earlier in 1976 the members of the 
judicial and legal circles of our populace 
had the unforgettable privilege of hear- 
ing under the Series an eminent perso- 
nality — Rt. Hon’ble Lord Denning, 
P. C. Master of Rolls, a renowned Judge 
of England. 


At Bombay, His Lordship Mr. B. N. 
Deshmukh, Chief Justice of the Bombay 
High Court paid rich tributes in his in- 
troductory speech to Late V. V. Chita- 
ley. His Lordship said that late Shri 
V. V. Chitaley started a new era in Law 
Reporting making it to near perfection. 
Editing is one of the most difficult jobs 
which was accomplished by him with 
speed and accuracy added to it. Correct 
Headnotes help immensely in under- 
standing the judgments. AIR is a popular 
and indispensable journal for the profes- 
sion. It reports maximum number of 
judgments in minimum time. It has de- 
mand in commonwealth countries also 
and is cited most often in Courts. The 
AIR and other reports and allied publi- 
cations of A. J. R. are the lasting monu- 
ments to late Shri V. V. Chitaley. 


His Lordship Mr. Deshmukh, C. J. in- 
troduced the honourable guest to the 
audience saying that Lord President Tun 
Mohd. Suffian is a learned jurist and 
prolific writer. His contribution to the 
drafting of the Malaysian Constitution is 
great and he has also translated the Con- 
stitution in Malay. His Lordship Suffian 
has travelled extensively and was a 
Bicentennial Guest in the United States, 
His Lordship was a member of the panel 
consisting of eminent Asian Jurists. The 
subject for discussion before the panel 
was “Influence of American Constitution 
on "asian Constifutions”’. 

At Nagpur, Mr. V. R. Manohar, Direc- 
tor of A. I.-R. Ltd. and one of the 


Trustees of the Endowment Committee 
introduced the celebrated guest to the 
audience. He sketched the career-graph 
of the Lord President vividly saying that 
the Lord President Suffian besides 
being an eminent jurist is an accom- 
plished and prolific writer of books on 
Law. His Lordship is the most decorated 
man of Malaysia. He has galore of State 
honours to his credit besides the confer- 
ment on him of LL. D. ‘(Honoris Causa) 
of Singapore and D. Litt, (Honoris 
Causa) of Malaya in due recognition of 
his scholarship, erudition, abundani 
merits and invaluable services and con- 
tributions in his various capacities. He 
is also the recipient of the famous and 
much coveted Ramon Magsaysay award 
for Government Service in 1975, In 1979 
he was awarded the honorary fellowship 


of the University College, Buckingham, 
U. K. 
Mr. V. R. Manohar also introduced 


Justice Mr. H. R. Khanna, Former Judge, 
Supreme Court of India as an illustrious 
and distinguished personality who is 
adored by every citizen of this country 
and whose judicial work is acknowledg- 
ed even internationally. 


Lord President Suffian paid rich tri- 
butes to Late Shri V. V. Chitaley say- 
ing — 

“The name of the late Mr, V. V. Chi- 
taley was well known in Malaysia as the 
scholarly and energetic and imaginative 
founder of All India Reporter, a publica- 
tion that keeps together the legal profes- 
sions not only of India, but also of Pak- 
istan, Bangladesh, Sri Lanka, Burma, 
Malaysia, Singapore and a few other 
countries in Asia and Africa, to which 
the great legal codes of India, such as 
the Penal Code, the Criminal Procedure . 
Code, the Evidence Act, and others, were. - 
exported by our the then common ruler, 
the British Govt.” He also revealed 
that the book on Civil Procedure by Chi- 
taley and Rao was one of the most used 
books in Malaysia until 1957 when the 
Indian Civil P. C. was replaced by the 
Rules of the Supreme Court. Chitaley 
and Rao on Criminal Procedure is still 
much used in Malaysia as it is essential- 
ly the same in both the countries. 


The subject of Lord President Suf- 
fian’s lectures was “Malaysia and India 
— Shared Experiences In Law”, In his 
lectures the Lord President said that 
since. the Britishers were the common 
rulers of India, Malaysia, Pakistan, 
Bangla Desh, Sri Lanka and Burma, 
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there are strong legal links between 
these countries, despite the fact that ‘to- 
day all these countries are separate legal 
entities, independent, and each free to 
make its own laws. After explaining 
the historical, geographical and cultural 
background of his motherland, His Lord- 
ship gave the details of the Constitution 
of Malayasia and the set-up of the judi- 
ciary in particular. As the Britishers 
ruled both India and Malaysia many 
Indian statutes like Penal Code, Evidence 
Act, Criminal P. C., Civil P., C., were 
applied to Malaysia also. But even long 
before the Britishers came in, there had 
been impor ts of enduring nature from 
nds in the areas of religion and other 
ideas. 


While elaborating India’s recent im- 
pact on Malaysia His Lordship observed: 


“Malaysia is especially grateful to the 
great Indians like Mahatma Gandhi, 
Maulana Abul Kalam Azad, Mr. Nehru 
and others who bytheir efforts and 
courage and moral strength ultimately 
won independence for their motherland. 
They won independence not only for 
India and Indians; by compelling 
the British to give independence to one 
coloured country, ultimately they com- 
pelled the British to concede indepen- 
dence to all other coloured countries 
until over the next two or three decades 
all other colonies and protectorates, one 
by one, were able to join the comity of 
free nations, Thus the sacrifices of your 
great men enable Malaysians today to 
determine our own destiny and go about 
the world with our heads held high. 

In the thirties Tunku Abdul Rahman, 
at once a prince and democrat who was 
later to steer Malaysia to and through 
independence, was already a great ad- 
mirer of Mr. Nehru.” . 

His Lordship very much admired the 
keen interest taken by the Indian in 
general in Constitutional Law and ob- 
served : 


“Indians, as the inhabitants of the 
birth place of the founders of two great 
religions, have very fine minds when it 
comes to dealing with ideas and concepts 
and abstractions and produced great 
mathematicians and philosophers; -small 
wonder therefore that you are very keen 
on the law, especially constitutional law, 
and quite rightly so because the Consti- 
tution is the supreme law,.against which 
must be tested the legality of legislative 
and executive acts; and because the Con- 
stitution is the firm ` bed-rock on which 
stands all the ihstitutions that constitute 
the State, It regulates’ the relations‘ be- 
tween the partners that constitute the 
Union of India: it establishes Parliament 
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and other legislatures, setting out their 
respective powers; it says what the exe- 
cutive may or may not do; it guarantees 
the citizen’s rights; and it contains pro- 
visions to protect weaker members of the 
community. Indians follow very closely 
constitutional questions and controver- 
sies and how they are resolved by poli- 
ticians, Government and the judiciary. 
They read avidly judgments of the 
Supreme Court and writings of lawyers 
and other experts. I do not know any 
people — apart from Americans — who 
are so knowledgeable about their own 
Constitution.” 

Judicial Systems of both the countries 
were compared by His Lordship and he 
emphasized the necessity of independent 
judiciary in the following words :— 

“In my view it is the duty of the Bar 
to keep in the public mind the import- 
ance of the role of the judiciary, notably 
in a multi-racial country like ours, in 
maintaining the delicate balance written 
into the Constitution, and if necessary, 
like the American Bar, to rush to the 
defence of the judiciary. Without an in- 
dependent judiciary, the minority and 
the weak will be at the mercy of the 
majority and strong. 


In Malaysia threats to the indepen- 
dence of the judiciary have come not 
from Parliament and Government bul 
from anonymous letters and phone calls 
made to our Chambers and to our home 
to our families.” 


‘While adverting to Article 32 of the 
Constitution of India which confers ori- 
ginal jurisdiction on the Supreme Court 
of India to enforce fundamental rights, 
His Lordship observed that — “it is good 
that some points of law involved in what 
you call writ petitions should be dispos- 
ed of swiftly and at the highest level.” 


In his scholarly lectures, His Lordship 
compared both the Indian and Malaysian 


‘Constitutions and vividly brought forth 


the similarities and dissimilarities be- 
tween the two Constitutions. He discuss- 
ed in great detail the various aspects of 
Constitutional law like fundamental 
rights (called fundamental liberties in 
Malaysia), Emergency, Preventive Deten- 
ion, Presidential Rule, Constitutional 
Amendments with special reference to 
the controversy whether “basic structure 
of the Constitution” can be amended. 
Several Indian, Malaysian and Privy 
Council judgments were referred to and 
the part played by these Courts in the 
“Interpretation of Constitution” was 
ably revealed to the audience.-His Lord- 
ship’ demonstrated how the Indian Con- 
stitution influenced the drafting of the 
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Malaysian Constitution. His Lordship ob- 
served that Indian judgments are fre- 
quently cited in Malaysian Courts and 
are treated with great respect by the 
Malaysian Judges. His Lordship while 
concluding his speech paid rich tributes 
to the All India Reporter Ltd. and its 
founder Late Shri V. V. Chitaley for the 
great role played by the A. I. R. Ltd. 
in making the Indian Law available in 
Malaysia. He observed: “A. I. R. ‘was 
an important instrument in forging the 
bonds that keep the profession in our 
two countries together. In future it will 
continue to strengthen these bonds; as 
Malaysian Judges and lawyers pore over 
its pages, they will remember with gra- 
titude the debt they owe to all those 
concerned with its regular appearance at 
a price within ourmeans and above 
all to the late Mr. V. V. Chitaley, the 
founder, who was responsible for laying 
the strong foundation on which rests se- 
curely the reputation of A. I. R, after 
whom these memorial lectures have been 
named, and in the commemoration of 
whose outstanding contribution to the 
law, I have a small part to play.” 


His Lordship Mr. Deshmukh, C.J., in 
his concluding speech at Bombay ob- 
served that the lectures delivered 
by Lord President Suffian were 
interesting, instructive and of common 
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interest. Many of the basic laws in both 
the countries are similar, While India is 
secular, Malaysia has State Religion. 
However, personal law of the citizen 
continues, It was interesting to note that 
Hindu law based on ancient scriptures 
and custom still continues there. India is 
vast country and so its problems are also 
enormous as compared to Malaysia. 
However, in spite of the difference in 
size and population, both the nations 
cherish the same principles of individual 
liberty and human rights. 


Justice Mr. H. R. Khanna in his presi- 
dential address admired the learned and 
lucid lectures of the Lord President 
which revealed and highlighted the close 
ties of affinity between the laws, the 
legal institutions and the votaries there- 
of in India and Malaysia. He pointed out 
that both India and Malaysia are wedded 
to democracy and rule of law and ob- 
served that “Man’s capacity for justice 
makes democracy: possible but man’s in- 
clination to injustice makes democracy 
necessary.” 


The lectures both at Bombay and Nag- 
pur were well attended and the audience 


included the learned Judges of the 
High Court and Lower Courts, the 
eminent members of the Bar, Law 


Teachers and Students and the intelli- 


gentsia of the Society, 
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UNIVERSITY DISCIPLINE AND LAW: 


A socio-legal analysis: by K. Shrinivas 
Rao; B. Sce, LL.M. (Osm.). Printed 
with the financial assistance of the 
University Grants Commission by the 
Director, Department of Publication 
and Press, Osmania University, 
Hyderabad, Pages xvi + 116 price 
Rs, 35/-. 

The intricate problem of indiscipline 
among the students has assumed great 
importance and it has become a national 
problem. The violent demonstrations of 
the students for various reasons has 
become an every day affair. 

The evil trends in the student world 
are apparent and nsed immediate solu- 
tion. The university has to maintain 
discipline and educational standards for 
which the power of control and super- 
vision over students is essential, without 
which the temples of learning cannot be 
kept clean and in order. 

Our Courts have given numerous pro- 
nouncements on the application of rules 
of Natural Justice to disciplinary pro- 
ceedings against students. The author 
has made very good use of the case law 


from the Indian Courts as well as Bri- 
tish and American Courts. 


From the experience gained in his 
field survey and the research in various 
aspects of the problem, the author has 
put forth suggestions and remedial mea- 
sures as guidelines to the educational 
and other authorities for bringing about 
improvement. 


The book will be useful not only to 
the legal practitioners and students but 
also to all those who are concerned with 
the problems of university discipline 
and other allied matters. ‘ 

: L. K-K. 


CONCISE COLLEGE CASE-NOTES :— 
Cases and Statutes on Family Law, by 
J. S. Pinder, LL, B. (Manch), Solicitor, 
Senior lecturer Department of Law, 
Manchester Polytechnic & P. J. Pace, 
LL.B. (London), LL.M. (Manch), of 
Gray’s Inn, Barrister; Principal Lect- 
urer, Department of Law, Manchester 
Polytechnic; Published in 1979 by 
Sweet & Maxwell Ltd. London, (Dis- 
tributed in India by N. M. Tripathi 
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Private Ltd. Bombay); Pages (i) to 
(xviii) and 174, Price & 3.50. 


This Collection of case summaries and 
extracts from statutes has been pre- 
pared by the authors, (both of whom are 
intimately connected with the teaching 
of law) for the benefit of students of all 
levels who approach Family Law for the 
first time. It includes all the topics — 
Marriage, Matrimonial Causes, Matri- 
monial Property, Financial Provision, 
Magistrates’ Courts and Children — nor- 
mally taught in family law courses in 
universities and polytechnics, A sepa- 
rate part has been allotted in the book 
for each of the six topics mentioned 
above. Comprehensive, yet succinct 
summaries of relevant cases, together 
with the salient statutory provisions in 
relation to each of the six headings have 
been set out in the book with admirable 
precision and dexterity so as to serve the 
needs of students at all levels, The more 
prominent feature of this book is that 
the important new Domestic Proceed- 
ings and Magistrates’ Courts Act, 1978, 
which effects far-reaching changes in the 
practice and procedure relating to do- 
mestic proceedings in Magistrates’ Courts, 
has been extensively dealt with in Chap- 
ter I of Part V of the book. 


The aim of the authors to provide the 
students with a sourcebook which is 
both a compact collection of essential 
material and a useful revision aid, has 
been amply achieved. The Table of 
Cases, the Table of Statutes and a useful 
Index have further enhanced the useful- 
ness of the book to meet the needs of 
the students. 

U. S. D. 


“LABOUR RELATIONS STATUTES 
AND MATERIALS”, Edited by Sweet 
& Maxwell’s Editorial Staff, Advisory 
Editors — B. A. Hepple, M.A., LL.B., 
Chairman of Industrial Tribunals 
(England & Wales); Paul O’Higgins, 
M.A., Ph.D., University Lecturer in Law, 
Cambridge and Lord Wedderburn of 
Charlton, M.A., LL.B., Cassel Professor 
of Commercial Law University of Lon- 
don: Published in 1979 by Sweet & 
Maxwell Ltd., London and distributed 
in India by N. M. Triphathi Pvt. Ltd. 
Bombay. Pages (vi) & 675, Price 
& 11.95, 


This collection of Statutes provides a 
complete manual of labour law matters 
and Industrial Tribunal Work in the 
U. K. As is generally known, laws in 
the field of labour relations are subject- 
ed to frequent changes with the result 
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that there is a plethora of new statutory 
and subordinate legislation of great sig- 


nificance. This book provides most 
of these materials in their com- 
plete and amended form. In a 
work of this type generally 


the problem before the compilers is what 
to include and what to omit. In the pre- 
sent volume the Advisory Editors, hav- 
ing vast experience in the field of labour 
laws solved this problem by deciding to 
include all those enactments and sub- 
ordinate legislations which have a re- 
levance, first to students of labour law, 
secondly to actual practice in the work 
place and finally to the work of in- 
dustrial Tribunals and the Employment 
Appeal Tribunal. We thus find included 
in this book main legislations commenc- 
ing with the Truck Act of 1831 and com- 
ing right up to the Employment (Contin- . 
ental Shelf) Act, 1978. The topics cover- 
ed are wages, holidays, rights of emplo- 
yee, collective bargaining and trade union 
law. However some of the important 
Acts like the Factories Act and the In- 
dustrial Training Act have been left out. 


In addition to. the statutes, the book 
includes all the tribunals’ regulations, 
the Safety Representatives and Safety 
Committees Regulations and other Rules 
and Orders. The Book also includes 
four appendices containing Code of prac- 
tice, an E. A. T, Practice Direction, the 
Fair Wages Resolution of 1946 and the 
text of the T. U. C. Disputes Principles 
and Procedures, Main legislations are 
set out in chronological order with re- 
gulations placed following the Acts under 
which they are made. 

Thus the Book is an invaluable work- 
ing manual and source of ready reference 
not only for students and legal practi- 
tioners but also for management person- 
nel, trade unions and all those concern- 
ed with labour issues. 

U. S. D. 


COMMENTARIES ON LAW OF INJUNC- 
TIONS, (Second edition, 1979) by Shri 
G. S. Gupta, Advocate, published by 


Vijay Law House, 776, Daryabad, 
Allahabad; Pages 48 + 383; Price 
Rs. 40/-. 

Injunction is an instrument in the 


hands of a court capable of various appli- 
cation for the purpose of dispensing com- 
plete justice between the parties. As a re- 
medy for prevention of wrongs and pre- 
servation of rights, the remedy of in- 
junction has been regarded as more flexi- 
ble and adjustable to the ‘circumstance 
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than any other process of law. The way 
in which the author has dealt with this 
most important branch of civil law, will 
definitely make this book highly useful 
to the practising lawyers and Judges. It 
is equally beneficial to the students as 
well. All the aspects have been well set 
out with reference to the latest case law 
ať appropriate places. The appearance 
of this second edition within one year of 
the publication of its first edition is a 
pointer towards the usefulness and 
popularity of the work. This new edi- 
tion has been brought uptodate to cater 
the needs of the legal profession. A well 
planned and exhaustive index at the end 
has vastly increased the utility of the 


publication. The book will, undoubtedly, 
be immensely useful to the Bench and 
the Bar. 


S. S. G. 


STONE & IYER ON PLEADINGS: 2nd 
Edition (1979). By P. M, Bakshi, Mem- 
ber-Secretary, Law Commission of 
India; Published by A. S. Pandya for 
N. M. Tripathi Private Ltd. Bombay. 
Pages viii & 448, Price Rs. 60.00, 
The first edition of this famous book 

had appeared as far back as in 1942 and 

soon established itself as a classic work 
on the subject of Pleadings. Any text 
book after a span of more than three 
decades inevitably needs some drastic 
pruning and revision in the light of 
changes in the law and judicial decisions. 

This difficult task has been very ably 

achieved by the present editor in this 

second edition, by cutting away dead 
wood and adding new material to pre- 
serve, the vitality and usefulness of the 

Book. 

This new edition presents the substance 
of the law relating to pleadings in the 
order in which it would be most easily 
assimilable. There is no other work 
which gives so much information in re- 
gard to the rules of pleadings applicable 
to different situations. Each of these 
situations has been dealt with exhausti- 
vely and not in a perfunctory manner. 


Perhaps, the importance of the art of 
pleadings was never greater than at the 
present time since it would appear from 
several decisions of the Court that plead- 
ing is fast becoming a neglected art. 
This book seeks to restore the art to the 
paramount position it once occupied as a 
step in litigation., 


In this new edition the editor has 
taken note of all the important judg- 
ments pronounced, and amendments 


made during the last thirty six years or 
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so. The usefulness of this book lies not 
only on the forms it contains but also 
on the helpful notes to these forms, 
This work is of utmost importance to 
the legal profession in the drafting of 
suitable pleadings and is also useful to 
the subordinate Courts to exercise such 
control over pleadings as the rules per- 
mit, 

U, S. D. 


SELECTED DECISIONS OF THE GUJ- 
ARAT CIVIL SERVICES TRIBUNAL: 
Vol. I (1977) and Vol. I (1978-Part I). 
1979, Editor J. M. Panchal, Advocate; 
Gujarat High Court, Asstt. Editors, 
Pinakini C. Vora; B. A., LL. B., Advo- 
cate and Suresh B. Soni; B.Sc., LL.B., 

. Advocate. Published by Pinakini 
Chandrakant Vora, for, and on behalf 
of Vora Prakashan, Ahmedabad, Vol. 
I, Pages 12+137. Price Rs. 14/- Vol. If 
Pages 8 + 169. Price Rs. 18/-. 


To provide a quick and inexpensive 
forum for the Government and Pan- 
chayat employees of Non-Gazetted Status 
the Gujarat Government set up the Guj- 
arat Civil Services Tribunal w.e.f. 15-2- 
77, under the provisions of the 1972 Act. 
The Tribunal is the final forum o7 ap- 
peal in respect of all ‘Specified Civil Ser- 
vants’ in cases where appeals lie to the 


Govt. and shall not be questioned in 
any Civil Court or before any other 
authority. 


While dealing with the appeals the 
Tribunal has to lay down important 
guidelines and precedents to be follow- 
ed by the Heads of Departments and 
offices and Disciplinary Authorities, and 
_therein lies the purpose and the utility 
of the publications of important judg- 
ments, 


The layout of the books is well thought 
out. The first volume contains 21 judg- 
ments and Vol. II (Part-I) contains’ 20 
judgments. In the index of each volume 
as also at the beginning of each judg- 
ment the law point involved has been 
head-noted, which facilitates reference. 


In these two volumes the Vora Pra- 
kashan have done a very good jab to 
supply the urgent and eagerly awaited 
need of the employees; legal practi- 
tioners, and all those who are concerned 
in settling disputes in appeals before 
Tribunal. 


L. K. K. 
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PROPERTY AND COMPENSATION RE- 
PORTS, 1978, Volume 35 (citation-35 
P. & C.R.): Editor in Chief John 
Burke, Bar-at-law and Editor Mar- 
garet Unwin, LL.M.: Published by 
‘Sweet & Maxwell Ltd, London: (Avai- 
lable in India from N. M. Tripathi 
Private Ltd., Bombay): Pages xvi & 
444, 


This 35th Volume of Property and 
Compensation Reports (1978) contains 
36 reports on decided cases dealing with 
Property and Compensation including 
Lands Tribunal decisions. Each report is 
preceded by an ably-drafted head-note 
which brings out vividly all the salient 
points of law decided in each case. These 
headnotes have enhanced the usefulness 
of these reports for purposes of reference 
both by the Bench and the Bar. 


The book also contains a Table of 
Cases, a Table of Statutes and a useful 
Index. This book will surely be a use- 
ful addition to the law libraries in India. 

U. S, D. 


LAW RELATING TO BUILDING AND 
ENGINEERING CONTRACTS IN 
INDIA. (including the Duties and 
Functions of Architects, Engineers and 
Surveyors) by G. T. Gajria; B. A., 
LL.B., Advocate Supreme Court, For- 
mer Standing Counsel, C. P. W. D. 
Government of India. Second Edition. 
1979. Published by A. S. Pandya, for 
N. M. Tripathi, Pvt. Ltd. Bombay. 
Pages xcii + 967. Price Rs. 130/-. 


The second edition of this book has 
been brought out on popular demand 
which shows how useful it has been to 
the persons who are responsible for the 
execution and completion of construction 
work and those who have to pay for the 
work done. Generally the disputes aris- 
ing between the contractors and em- 
ployers are decided by arbitration on 
merits for which a clause is invariably 
inserted in the contracts and therefore 
reported judgments of the Courts are not 
many. However the author has included 
the importanť judgments since the publi- 
cation of the first edition for discussion 
in this edition and thus the book has 
been brought up-to-date. _ 

In the post-independence period in 
India the construction work both in the 
Government and private sectors has 
grown enormously. In the past this in- 
dustry had not developed to its present 
magnitude and the concerned persons, 
then, were not much mindful of their 
rights and obligations. But now on ac- 
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count of the vast growth in the construc- 
tional works and various different types 
of contracts and sub-contracts that are 
required to be executed each party has 
come to realise its rights and obligations. 
Therefore one must necessarily know 
one’s rights to be asserted and obliga- 
tions to be discharged, according to law 
and for this, the correct understanding 
of the meaning and interpretation of the 
terms of contracts is absolutely neces- 
sary. This book is the answer for sup- 


plying that knowledge. 


This second edition will prove to be 


of great utility and help to engineers, 
builders, lawyers and all those con- 
cerned with building and engineering 
contracts. 

L. K. K. 





MITRA’S LEGAL AND COMMERCIAL 
DICTIONARY: Third Edition. (1979). 
By A. C. Sen, M.A., LL.M. Former . 
Judge Calcutta High Court. Published 
by B. C. De., for Eastern Law House, 
Pvt, Ltd, Calcutta. Pages viii + 834. 
Price Rs. 45/-. 


The dictionary has proved its utility 
since 1973, when it was first published. 
The second Edition was out in 1976. 
That the third edition had to be brought 
out in 1979 shows its popularity among 
the legal profession and commercial 
world. As stated by the author the aim 
of the book is to set out the precise 
meaning of English, Latin and Indian 
Commercial Words, Phrases and Maxims 
in common use in judicial proceedings 
and in legal and commercial transactions. 

There are many well known dic- 
tionaries of English Law written by 
eminent English authors, such as, Sweet 
Cowel, Byrne, Stroud, Jowitt, Mozley 
and Whiteley, Osborn, Wharton ete. But 
those dictionaries do not fully meet the 
needs of Indian users of these works. 
This book has been specially prepared 
for Indian Lawyers and the Commercial 
world. 


In this dictionary are incorporated 
words and phrases connected with, Civil, 
Criminal, Commercial as also Constitu- 
tional and International Law. 


The book will meet the requirements 
of Judges, Lawyers and men of com- 
merce, and would be appreciated as 
much as its previous two editions, 


L. K. K. 
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CURRENT LAW STATUTES ANNOTAT- 
ED 1978 (Vols. I & I), General Editor 
Mr. Peter Allsop, M. A. Barrister 
Asstt. General Editor Mr. Claire Booth, 
LL.B. Solicitor, Published by Sweet & 
Maxwell Ltd., Stevens & Sons Lid., of 
“New Fetter Lane, London and W. 
Green & Son Ltd. of St. Giles Street, 
Edinburgh, Available in India at N. M. 
Tripathi Pvt. Ltd., Bombay. 


This edition contains all the statutes 
passed and the statutory instruments 
issued under rule making powers during 
the period from January to December 31, 
1978. In the beginning of the Vol. I is 
given the chronological table and al- 
phabetical index of short titles. The 
Statute Citator is comprehensive and ex- 
haustive right from the year 1330 to 
1978. Cases on the construction’ of Sta- 
tutes have been noticed under the re- 
levant provisions Statutory provisions 
repealed and amended have also been 
well projected. The Statutes of the year 
have been arranged chronologically chap- 
terwise and parawise. Vol. I contains 
Chapt. 1.to Chapt. 41 and Vol. II con- 
tains Chapt. 42 to Chapt. 59 as well as 
the three measures and a very useful 
index. Even in absence of pagination, 
because of chapter number (including 
para number where necessary) mentioned 
at top of each page any reader can reach 
any statute or topic conveniently and 
easily. The work makes the lawyers 
up-to-date with all the English statutes 
up to December 31, 1978. The book will 
be useful to the lawyers the Judges and 
the jurists in general in making com- 
parative studies of the current law. 


5. S. G. 





HUMPHREY'S NOTES ON MATRI- 
MONIAL CAUSES, proceeding in 
County Courts and District Registries. 
LL. B. Formerly Chief Clerk, County 
14 + Edition By Hugh C. Collins 
Court and District Registry, Bir- 
mingham, Published by Oyez Publish- 
ing Ltd. London. Distributed in India 
by N. M. Tripathi Pvt. Ltd. Bombay 
Pages xi + 235. 


The Notes contained in this book deal 
with matrimonial proceedings in divorce 
county courts and the Family Division of 
the High Court with special reference to 
District Registries. In this 14th Edition 
the Notes have been brought up to date 
following the Matrimonial Causes Rules 
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1977 and the Matrimonial Causes (Costs) 
Rules 1977, which modify the normal 
rules as to costs. The extension of the 


special procedure list in divorce 
proceedings has been described and 
also the changes in procedure 


following the restrictions in the 
granting of legal aid in matrimonial pro- 
ceedings. The book also includes the pro- 
cedure under the Domestic Violence and 
Matrimonial Proceedings Act 1976. The 
author has explained in greater details 
in this edition the Maintenance Orders 
(Reciprocal Enforcement) Act, 1972. 


It is specially noticed that the author 
has taken much care to keep up the use- 
fulness of the book. Though the subject 
matter of the book deals with English 
Law and procedure and practice followed 
in the English Courts it would be of 
positive help and a guide book to the 
Indian lawyers and Judges while handl- 
ing similar cases in the Indian law 
courts, 

L. K. K. 


NOTES ON COUNTY COURT PRAC- 
TICE AND PROCEDURE by Mr. 
Hugh C. Collins, LL.B. Published by 
Oyez Publishing Ltd., 11/13 Norwich 
Street, London, Pages xi+219. Avail- 
able in India at N. M. Tripathi Pvt. 
Ltd., Bombay. ; 


Quick determination of a pont of 
county court procedure is an essential 
need not cnly for solicitors but also for 
the litigating public who seek courts’ as- 
sistance for their relief without the aid 
of lawyer. This book meets this require- 
ment. Designed to provide key informa- 
tion in a convenient form this book is a 
quick and reliable guide to the county 
courts jurisdiction and to the relevant 
rules and forms. Topics relating to 
adoption, race relations and sex discri- 
mination proceedings as well as domestic 
violence and matrimonial proceedings 
have been covered in great details. This 
book will be useful to law students and 
law teachers for comparative study of 
the procedural law. It is equally useful 
to the members of the Bar and the 
Bench. 


S. S. G. 





“ADDITIONAL DISTRICT MAGISTRATE, JABALPUR’S CASE, AIR 1976 SC 


1207; 1976 CRI. L. J. 945 — A NEED 


FOR RE-APPRAISAL.” 


By: Justice R. D. Tulpule, Bombay High Court 


The period of last four years or so has 
seen conclusive change on the Indian 
continent politically, socially ‘and more 
particularly legally and constitutionally. 
We are here more concerned with the 
constitutional changes brought about. 
The Constitution came to be amended in 
a succession of Constitution Amendment 
Acts that affected several provisions of 
the Constitution and in particular clipp- 
ed the provisions in Articles. 226 and 227 
of the Constitution, They also strength- 
ened the provisions in part XVIII relat- 
ing to proclamation of Emergency and 
consequences thereof. The amendments 
also related to election disputes of the 
Prime Minister, Speaker and President. 
Some of these amendments were also 
granted retrospective effect, 


On the 25th June 1975 a proclamation 
declaring the existence of an in 
emergency was made by the President. 
Soon after a number of persons were ar- 
rested under the MISA. They included 
most of the opposition members of the 
Parliament. Fast on its heels two Con- 
stitution amendment bills were introduc- 
ed. They were passed and became incor- 
porated in the Constitution on Ist and 
LOth August, 1975. In brief, the effect of 
the Thirty Eighth Amendment was to 
place the satisfaction of the President at 
the several places in the Constitution and 
in particular in Articles 352 and 356 be- 
yond challenge and question by and in 
any court of law. It also introduced an 
additional sub-articles in Article 359 
Similar in terms with article 358. The 
effect of these amendments was to make 
the declaration of emergency by the Pre- 
sident conclusive and beyond question as 
also to empower the legislature and exe- 
cutive to act and pass laws in conflict 
with such fundamental rights’ as also 
mentioned in the Presidential order un- 
der Article 359 (1). 


On 12th June the election petition filed 
by Shri Rajnarayan against Mrs, Indira 
Gandhi was allowed by the Allahabad 
High Court. On 24th June 1975 her peti- 
tion for stay of the order of the High 
Court was rejected by the Supreme 
Court and only a conditional order of 
stay was passed. The internal Emergen- 
cy was proclaimed on 25th June 1975 and 
continued till 21st March 1977. In the 
meantime the Parliament whose life was 
extended by'a year was dissolved. Fresh 
élections were ordered and held. The 
_ verdict of the elections swept, the mag 
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Congress Party out of power and placed 
the Janata Party in saddle. By an 
amendment to the Constitution, the 44th 
amendment, several amendments made 
by the 38th and 42nd amendment of the 
Constitution were replaced and changed. 
This is now a matter of history. 


The imposition of the Emergency saw 
some of the most draconian provisions of 
law being placed on the statute book and 
widespread suppression of individual li- 
berty in all its forms. No meetings could 
be held and permissions were refused. 
Only such things could be published in- 
cluding judgments of the High Courts 
and Supreme Court as the censor allow- 
ed. A very rigid control was clamped on 
the news media. Thousands of people 
and may be nearly a lakh were detain- 
ed, without the slightest hint or know- 
ledge to them of the reasons therefor. 
Most of them continued to languish in 
jails until the lifting of the emergency. 
Some of them were tortured, treated in- 


‘humanly and some lost their lives with- 


out anyone knowing about them. The 
MISA and the Constitution were so 
amended, and the Presidential order so 
worded, as to deny relief in any man- 
ner to anyone. The emergency had all 
the attributes of a brute dictatorial re- 
gime. without there being any evidence 
of the necessity of such a drastic oppres- 
sive recourse. Indeed in free India, it 
was the darkest and most oppressive pe- 
riod of nineteen months. After the lift- 
ing of the Emergency and the Janata 
Government coming into power a Com- 
mission headed by the Ex-Chief Justice 
of India, Mr J. C. Shah was appointed. 
It produced after a good deal of labour 
and investigation a voluminous report 
cataloguing the dark and the darkest 
deeds of the regime during the emer- 
gency. Amongst some of its conclusions 
was the conclusion that numerous people 
were harassed, imprisoned and troubled 
without any apparent justification and 
that the imposition of emergency was 
not justified. The circumstances suggest- 
ed that it was imposed at the will of 
and to suit the then Prime Minister 
Indira Gandhi for her personal and poli- 
tical ends. 


The findings of the Shah Commission, 
which did not deal with individual cases 
is not. the subject of this article. ‘The 
probe into the emergency, the dark 
deeds it- unravelled, the extent of the 
subversion .and the trampling of the 
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freedom of the individual and the rule 
of law which it brought about, raises an 
accusing finger and draws lessons which 
we cannot afford to overlook. Such dark 
clouds and situations may repeat and be 
exploited. Hence the danger to be avert- 
ed. The conclusions of the Shah Com- 
mission are in a sense a history judg- 
ment of that period. It also desires to 
shake us up from complacency and tells 
‘us how misplaced fond hopes can be in 
an atmosphere of unlimited power struc- 
ture. Since then much has been written 
about the various facets of the conclu- 
sions. It was during this period only that 
an important decision was given by the 
Supreme Court in A. D. M. Jabalpur v, 
Shivkant Shukla (AIR 1976 SC 1207): 
(1976 Cri LJ 945) and the purpose of 
the present article is to examine its vali- 
dity and its thesis, 


The law has been increasingly consi- 
dered as an instrument of social engi- 
neering. In that context it has been 
many times advocated that the Courts 
have to take a more activist role and 
lend a positive direction. The philosophy 
that the courts have merely to interpret 
the law and declare it has been assailed. 
It has been argued and urged that courts 
have a positivist role. A Judge can no 
more be only a passive instrument or 
dispassionate spectator but has to assume 
‘an activist role. The ex-Chief Justice of 
India Mr. Gajendragadkar was a strong 
advocate of this positive role and consi- 
dered not only the law but also the law 
courts as dynamic engines of social jus- 
tice. Mr, Justice Patanjali Shastri de- 
scribed the role of the Supreme Court as 
a “sentinel on the qui vive”. How far did 
the Supreme Court perform this role and 
fulfil its function in A.D.M. Jabalpur? 
How positivist was its role and how much 
as a sentinel it guarded the bastions of 
human rights is the object of this exa- 
mination. 


It may be thought and contended that 
what the Supreme Court held and decid- 
ed in A.D.M. Jabalpur’s case was with 
reference to the Emergency provisions 
and in its context. The emergency pro- 
visions now in the Constitution by reason 
of the 44th Constitution amendment 
have undergone a change. It might be 
argued that much of the relevance of 
the judgment has now ceased to be good. 
The provisions relating to a proclama- 
tion of internal emergency have no doubt 
been drastically amended. But there is 
no guarantee that they will remain in 
the same form as long as the amenda- 
tory power of the Parliament can reach 
all parts of the Constitution except its 
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basic features as is the present law laid 
down in Keshvanand Bharati’s case (AIR 
1973 SC 1461). What are the basic fea- 
tures of the Constitution have so far been 
only illustrated and not enumerated. The 
importance of the decision is really in 
what it decides as to the right of an in- 
dividual to liberty and the observance 
of the rule of law during the existence 
of a Presidential order under Article 359 
of the kind which was promulgated and 
fell for consideration in that case, Its 
significance lies in the question of in- 
capacity of the courts to render assis- 
tance to a citizen and to enforce the 
observance of the rule of law. The 
supremacy of the rule of law and a 
right to its enforcement in a citizen has 
to be established independently. The 
question is what has the decision done 
to it. 


The 44th amendment to the Constitu- 
tion, so far as Article 359 is concerned 
takes away from the Presidential power 
the right to suspend the operation of 
Articles 20 and 21. But as stated above 
the article can be amended. The ques- 
tion of the operation of rule of law de- 
cided by the Court in A.D.M. Jabal- 
pur’s case is of far-reaching significance. 


The imposition of internal emergency 
in June 1975 and its continuance till 
March 1977 and what happened during 
its time only demonstrates how the pro- 
visions in the Constitution relating to 
imposition of emergency and suspension 
of the rights of people could be subvert- 
ed. It also showed how far-reaching 
damage could be inflicted on individual 
liberty and the democratic process abus- 
ed. By the amendment to the Constitu- 
tion it can be said that the peoples’ will 
has been asserted and it has been estab- 
lished by the verdict of the people that 
these provisions must be so amended as 
to put them beyond abuse. The abuse 
of these provisions relating to emergency 
and their almost parodic continuation 
for long periods has been adversely com- 
mented and expressed upon by several 
jurists. Mr. M. C. Setalwad in his Telang 
Lectures (Indian Constitution) while re- 
ferring to the emergency proclaimed 
after the Chinese aggression in 1962 
observed that “it has been continued 
up to to-day and there is no indication 
whatever as to the time of its possible 
termination. The public is being told 
that the Chinese threat remains unabated 
and the emergency may continue in- 
definitely. This is clearly an excessive 
and irresponsible exercise of power” 
(P. 221). This emergency continued in 
all for eight long years even after the 
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short war with Pakistan concluding in 
1966. 


Besides, though the political verdict 
has been given and the provisions of Arti- 
ele 352 amended, the judgment remains 
and until it is overturned, continues to 
remain the law and holds the field. It 
may be that in future as long as the pre- 
sent amended Article 359 remains in 
the Constitution the enforcement of the 
rights under Articles 20 and 21 remain 
incapable of being suspended. But that 
does not mean that the relevancy of the 
judgment is gone for all times. The po- 
pular adage once bitten twice shy is not 
to be easily forgotten. The wind of 
change must be felt in the judicial 
atmosphere also. Until however it does 
so and blows away the dark clouds of 
the A. D. M. Jabalpur decision it cannot 
be said that it has ceased to be relevant. 


It may be noted that seven High 
Courts took the view that notwithstand- 
ing the Presidential order under Arti- 
cle 359 (i) of 27th June 1975 and 8th 
January 1976 the petitions for a writ of 
Habeas Corpus could be maintained. 
The question before the Supreme Court 
was whether this decision was right, or 
whether the Presidential order was an 
effective bar at the threshold itself. 
The Supreme Court answered against 
the detenus overruled the decisions of 
the High Courts and held that the peti- 
tions were not maintainable and cannot 
be looked at, 


The main arguments advanced on be- 
half of the detenus can be set out as 
falling under the following heads: (1) 
Article 359 (i) and order thereunder pro- 
tects legislative action even though vio- 
lative of the fundamental rights men- 
tioned therein and does not protect ex- 
ecutive action, (2) The executive wing of 
the State cannot act or take action ex- 
cept in conformity and in accordance with 
the law whether made during emergency 
or otherwise. Compliance with the law 
and action in accordance with law is the 
basic requirement of the rule of law. 
Rule of law is supreme in the Constitu- 
tion and is its basic feature. (3) Arti- 
cle 21 is not the sole repository of im- 
dividual liberty. Liberty is a concept, 
positive aspects of which are not en- 
umerated and fixed. Operationally it is 
negative in character meaning absence 
of its denial except in accordance with 
law. The common law right to liberty 
and pre-Constitution rights to freedom 
cannot be suspended by order under 
Article 359 (i). (4) If the executive is not 
answerable for its actions and is not 
required to conform to any law to sup- 
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port its acts, the detenus will have no 
remedy and the executive can take any 
action and yet not be answerable, This 
will be a situation of total negation of 
any rule of law. (5) Section 16-A (a) 
of the MISA encroaches upon the juris- 
diction of the High Courts under Arti- 
cle 226 and is, therefore, unconstitutional. 


It will be noticed that the hard core 
of the contentions of the respondent 
detenus and which are of prime impor- 
tance, and far-reaching in character, come 
under the second, third and fourth 
heads. It will be seen that the right of 
a detenu to approach the court was 
sought to be supported on two basic 
grounds; the necessary requirement of 
all executive action to be in accordance 
with law and supportable by a legal 
provision and secondly the right to liber- 
ty not being a grant or wholly covered 
by the negative injunction in Article 21, 
so that suspension of Article 21 during 
emergency does not deprive the indivi- 
dual’s right to liberty which cannot be 
considered by the court whether infring- 
ed or not, The arguments advanced 
under the fourth head were only useful 
to highlight the consequences of a parti- 
cular interpretation and the situation 
which may arise thereupon. The first 
and the last head of contentions can be 
said to be legalistic and technical. There- 
fore, they do not have the same far-re- 
aching import on the lives of the indivi- 
dual and society in general as the other 
contentions do. 


In the life of every country its highest 
Tribunal always has a function accorded 
by destiny and the political thinking of 
that country. From time to time, it is 
called upon to deliver and does deliver 
decisions which are epoch-making, They 
sometimes change the course of history 
of a nation or impart a meaning to the 
national way of thinking or life and has 
such an impact upon it as to fashion its 
course in the following generations. Such 
decisions can be said to be epoch-mak- 
ing. Where however the decisions are 
out of tune with the ideology or think- 
ing of the people at large, either the law 
is changed so as to bring it more in con- 
sonance with the popular thinking and 
to overrule the interpretation of the 
court, or is so criticised and commented 
that the next court may correct it if so 
disposed, Events and history also some- 
times knock out the thesis and basis of 
a judgment. The A.D.M. Jabalpur de- 
cision can be ranked as one such epoch- 
making decision, in the same category 
as that of Golak Nath (AIR 1967 SC 
1643) : (1967 All LJ 813), Keshavanand 
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Bharati (AIR 1973 SC 1461) to name but 
a few. The message conveyed by the 
decision to the people of India was that 
in a variety of emergency of the June 
1975 version, citizens had no right what- 
soever and were completely at the 
mercy of the Government of the day 
and a captive Parliament which could 
pass any law, 


The majority opinion answered these 
questions in almost the same manner 
though worded differently. The underly- 
ing thought current of all these opinions 
that of Ray C. J., Beg M. H., Chandra- 
chud & Bhagwati JJ. is however, fami- 
liar and similar. All the Judges holding 
the majority view felt and observed 
that the Presidential orders passed dur- 
ing former emergencies were conditional 
while this was not. They, therefore, dis- 
tinguished the decisions of the Court in 
Makhan Singh’s case (AIR 1964 SC 381): 
(1964 (1) Cri LJ 269), Bharat Singh’s case 
(AIR 1967 SC 1170), Prabhakar Sanza- 
giri’s case (AIR 1966 SC 424) : (1966 Cri 
LJ 311), Dr. Ram Manohar Lohia’s case 
(AIR 1966 SC 740): (1966 Cri LJ 608) 
and other cases in that line, and closed 
the door which was left open by the 
Supreme Court in those cases. Thus the 
Ç. J., observed; “the Presidential order 
in the present case is on the face of it 
an unconditional order and as such there 
is the vital and telling difference be- 
- tween the effect of the Presidential order 
of 1962 and the present” (P. 1227 Para 
47). These decisions were understood 
to mean that “the Presidential order be- 
ing a conditional one the enforcement 
of rights under Articles 21 and 22 was 
suspended only to the extent of the 
conditions laid down”, and that govern- 
ment being fully conscious thereof “de- 
liberately made the present Presidential 
order an unconditional one”. 
pointed out that in these decisions on 
the other hand, | the challenges to 
the detention were “all rooted in the 
enforcement of fundamental rights to 
liberty under Articles 21 and 22”, 

Mr. Justice Beg observed that it was 
“not surprising that by means of a 
differently phrased Presidential order of 
17th (27th) June 1975 and the amend- 
ments in the Act (MISA) introducing 
rather drastic provisions of Section 16A 
of the Act the intention has been made 
clear that preventive detention should be 
a matter exclusively controlled by the 
executive” (p. 1313). Chandrachud J. 
(now C. J.) pointed out the departure 
made in the-order dated 27th June 1975 
and the earlier three orders and felt that 
the “object obviously being to deprive 
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the detenu of the argument that he has - 
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been detained under an order which only 
purports to be under the Act but in fact 
in derogation thereof” (p. 1342). It was 
pointed out that unlike the Presidential 
order in those cases the 27th June order - 
was not subject to a precondition “and 
therefore there is no scope for the en- 
quiry whether the order is consistent or 
in conformity with any particular Act”. 
(P. 1343). It was felt that this was an 
“important distinction” and “had not 
been fully appreciated in some of the 
judgments under appeal” (P. 1343). Ac- 
cording to Bhagwati J. the “observations 
made in the context of a conditional Pre- 
sidential order cannot, therefore, be 
read as laying down that a plea that an 
order of detention is not in accordance 
with the provisions of law or is mala 
fide is outside the perview of Article 
359 Clause 1 and would net be barred 
even by an unconditional Presidential - 
order such as the one we have in the 
present case”, (P. 1378). 


The question however is whether the 
change in the wording of the Presidential 
order made any real difference tb the 
substance of the matter. Khanna J. in 
his judgment pointed out that though 
because of the difference in the wording 
these observations “cannot now be relied 
upon” in his opinion that “would not 
however justify the conclusion that be- 
cause of the new Presidential order 
dated June 27, 1975 a detention order 
need not comply with requirements of 
the law providing for preventive deten- 
tion”. In other words the obligation to 
follow the law was independent of the 
suspension of rights mentioned in part 


The heart of the matter therefore was 
whether in times of Emergency and the 
operation of a blanket Presidential order 
suspending the right to enforce the 
rights enumerated in the order in a 
court of law the executive was not obli- 
gated to follow any law relating to its 
actions like detention in’ that behalf. 
Whether the rule of law was paramount 
or subordinated to the exigencies of the 
situation was at the base of this ques- 
tion. The obligation that all executive 
action must be under the law and in con- 
sonance with the law and referable to 
some provision of law is the.essence of 
the requirement of the rule of law. Mr. 
Justice Khanna quoting from a series of 
Supreme Court decisions in Bharat Singh 
(AIR 1967 SC 1170), Om Prakash (AIR 
1969 SC 33), Meenakshi Mills (AIR 1974 
SC 366), Bennett Coleman (AIR 1973 SC 
106) and -other cases pointed out that 


‘the -principle that: “executive action. to 
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the prejudice of or detrimental to the 
‘right of an individual must have the 
sanction of some law” is a principle now 
“wel] settled in a chain of authorities” 
- (P. 1261) of the Court. He did not ac- 
cept that it was a vague or nebulous 
principle and pointed out that at least 
two of its aspects are certain, absence 
of arbitrariness, and the need of the au- 
thority of law for official acts affecting 
prejudicially the individual. 


This catena of decisions was the 
foundation of the arguments built for 
the respondents that any executive ac- 
tion prejudicial to the individual like his 
detention must accord to some law and 
authority. Apart from the right to liberty 
and freedom which may be suspended 
the individual was entitled to have the 
Court examine whether there has been 
compliance with this principle. The ma- 
jority Judges gave different answers to 
this contention and repelled the attack. 
Tt may be stated that some of them were 
parties to the decisions relied upon. Ac- 
cording to Ray C. J., the question was 
“is the Presidential order subject to the 
rule’ of law” (P. 1224 para 30). He how- 
ever in para 85 framed the question dif- 
ferently viz., “whether the rule of law 
overrides the presidential order”. With 
respect the question really is not whe- 
ther the one overrides the other, but 
whether the Presidential order suspends 
the operation of the principle. The 
Chief Justice disposed of the four cases 
relied on the ground that “na question 
of enforcement of fundamental rights” 
mentioned in the Presidential order arose 
therein. In other words the acts com- 
plained of in those cases did not involve 
the infringement of any of the righis 
under part III and therefore there could 
be no question of the Presidential order 
operating as a bar. This is open to doubt. 


The other answer which he gave was 
unusual, According to him when the 
fundamental rights get suspended by the 
order, the emergency provisions in the 
Constitution themselves become the law 
during that period. “There cannot be any 
rule of law other than the constitutional 
law”. This seems to say that if the 
provisions of part XVIII of the Constitu- 
tion permit, Government or Govern- 
ance by no law then that is the law. 
This may be said to be an extreme posi- 
tion. 

Mr. Justice Beg noted that the con- 
cept of the rule of law postulated by our 
Constitution and accepted by the courts 
was that the courts of law had the au- 
thority “to test all administrative action 


by the standard of legality”. (AIR 1969 . 
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SC 33 & 36). That administrative or ex- 
ecutive action which does not meet the 
standard will be set aside. However ac- 
cording to him the court could do so if 
an action is brought before it. Where 
however “the locus standi of the person 
to move the Court is gone and the com- 
petence of the Court to enquire into the 
grievance is also impaired” (P. 1309) the 
concept becomes inapplicable. The rule 
of law then is the law in the emergency 
provisions. Mr. Justice Beg seems to 
think that the Presidential order under 
Article 359 (1) has the same effect as 
proclaiming of martial law a situation 
envisaged by the Constitution (see dis- 
cussion in para 392). 


According to Mr. Justice Chandrachud 
(as he then was) Article 359 (1) “does 
not provide that the executive is free to 
disobey the laws made by the legis- 
lature” (P. 1331). It merely, according 
to his Lordship, “suspends the right of 
an individual to move a court for the 
assertion of his rights.” Basing himself 
upon this interpretation, though he was 
of the opinion that the argument that 
executive action prejudicial to an indi- 
vidual must have the authority of law 
that argument was valid only in nor- 
mal times. He observed “that rule of 
law must prevail in normal times, But 
it is necessary to clear a misconception. 
Even though the compulsion to obey the 
law is compulsion of normal times Arti- 
cle 358 takes in those cases only in which 
the executive purports to act under the 
authority of law. It does not envisage 
that the executive can act without the 
authority of law” (P. 1332). Though he 
noted that the contention that the Pre- 
sidential order under Article 359 (1) 
cannot ever suspend the rule of law found 
support in the case of Bharat Singh 
(AIR 1967 SC 1170), Ibrahim: & Co. 
(AIR 1970 SC 1275); Bennett Coleman 
(AIR 1973 SC 106), Meenakshi Mills (AIR 
1974 SC 366) and Om Prakash (AIR 1969 
SC 33), he had this to say “the Rule of 
Law argument like the “Basic feature 
argument is intractable .... If the true 
construction and effect of Article 359 (1) 
is as I have stated it to be, it is impos- 
sible to hold that such a construction 
violates the rule of law” (P. 1334). 


A right sans remedy is no right at all. 
It is no satisfaction to any person to tell 
him that he has the means but he cannot 
use them, he has the power but has no 
right to use it. He could as well be 
bluntly told that he has as good as no 
rights during the emergency. The sus- 
pension of remedy in reality takes away 
the right and emasculates it.. It is an 
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empty satisfaction that the rights remam 
intact, but cannot be enforced. 


Mr Justice Bhagawati held that the 
constitutional principle of rule of law as 
enunciated by the Privy Council decision 
in Eshughavi Eleko’s case (AIR 1931 PC 
248) was equally applicable and was a 
pre-Constitution principle. However, ac- 
cording to him it ceased to have a sepa- 
rate and distinct existence after the Con- 
stitution and got merged in Art. 21. It 
is difficult to comprehend how it could 
continue to have a distinct and sepa- 
rate existence independently and apart 
from this article (Article 21) in which it 
has been given this constitutional ves- 
ture” (page 1366-para 531). To hold that 
it continued to have an independent ex- 
istence and is therefore free from the 


mischief of Article 359 (1), he felt 
“would defeat the object of Con- 
stitution makers in imposing the 


limitation under Article 359 clauses 1 


and 1A, and make a mockery of 
that limitation” (Page 1366). That 
would “reduce to futility Arti- 
cle 359”. He dealt with the cases 


relied upon and felt that “the ob- 
ligation of the executive to act accord- 
ing to law and not to flout or disobey 
it is unexceptionable”’, but that the same 
obligation was “expressly recognised and 
enacted in Article 21 of the Constitu- 
tion”, so far as the personal liberty as- 
pect of it was concerned. If the Consti- 
tution permitted its suspension it would 
be defeating that intention to hold its 
continued existence independently. 


Mr. Justice Bhagwati also referred to 
the implied recognition of imposition of 
Martial Law in the Constitution. It was 
argued that if that was contemplated by 
the Constitution, then that result cannot 
be brought about except by the Presi- 
dential order under Article 359 (1), a 
reasoning parallel to that of Mr. Justice 
Beg. It would thus be seen that the an- 
swer given by Mr. Justice Bhagwati is 
different and a departure and may ap- 
pear to be in conflict with the decisions 
in the cases from Bharat Sing and on- 
wards, ; 


It is implicit in the above view of the 
matter that it should have been held 
that Article 21 is the sole repository of 
personal liberty. Though not directly in 
effect Justice Bhagwati held so. Refer- 
ring to the majority and minority opi- 
nions in Kharak Singh’s case (AIR 1963 
SC 1295): (1963 (2) Cri LJ 329) as to the 
meaning of the expression “personal li- 
berty” that Article 19 (1) deals with spe- 
cific attributes of personal liberty while 
Article 21 comprises the residue, and 
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that there is no carving out but that 
both are independent rights respectively, 
that in view of R. C. Cooper's case (AIR 
1970 SC 564) he pointed out that “the 
minority view must be regarded as cor- 
rect”, In his opinion Article 21 conterr- 
ed a distinct right to personal liberty. 
But distinctly and separately from it no 
right existed which could be enforced 
(see para 556 page 1383). Mr. Justice 
Beg noted his conclusion in the follow- 
ing manner producing the same result, 
He felt from what may have been be- 
fore common law or natural rights some 
“basic aspects” have been selected to 
confer upon them an elevated stature of 
fundamental rights and any other co-ex~ 
tensive rights, outside the Constitution 
are necessarily excluded by their recog- 
nition as or merged with fundamenial 
rights” (P. 1293). - 


Mr. Justice Chandrachud did not di- 
rectly answer the question. According to 
him when the right to liberty is put in 
action there is nothing to distinguish it 
from Article 21 and a pre-Constitution 
right. If that was not to be so he felt it 
seems rightly that even if the Presiden- 
tial order mentions Article 21 no action 
to enforce personal liberty can come 
within its mischief. According to him 
also the right to personal liberty “along 
with certain other rights was elevated 
to the status of a fundamental right” 
(Page 1336 Para 451). Though he seems 
to concede the existence of such a right 
to personal liberty existing even before 
the Constitution, and that it was neither 
eclipsed nor merged in the right con- 
ferred under Part [iI according to him 
“all rights to personal liberty having the 
same content as the right conferred by 
Article 21 would fall within the mischief 
of the Presidential order” (Page 1358). 


Chief Justice Ray however expressed 
himself emphatically. He seemed to see 
clearly that the Presidential order will 
not be a bar unless Article 21 was the 
sole repository of the right to persanal 
liberty (see para 50). He, therefore, 
firmly observed that “the only right to 
life and liberty is enshrined in Art. 21. 
Following Kharak Singh’s case (majority 
view) that Article 21 takes in all the re- 
sidue of the right to personal liberty 
other than those specific attributes co- 
vered by Article 19 (1), he merely re- 
iterated it. According to him the pre- 
Constitution right to liberty with the 
same content was incorporated in 
Part II. Though he does not clearly say 
that there is merger, he still felt “The 
pre-existing right and the fundamental 
right, have to be grouped together as a 
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fundamental right conferred by the Con- 
stitution” (Page 1229). 

The Attorney General had argued that 
Article 21 was the sole repository of 
right to personal liberty. Therefore, since 
the Presidential order under Article 359 
(1) mentioned it, the individual’s right 
to enforce it stood suspended. But it was 
also conceded that if this contention was 
not right, then the petitions were main- 
tainable. Justice Khanna did not accept 
this argument and did not consider it to 
be so. He pointed out that “the right to 
life and personal liberty is the most pre- 
cious right of human beings in civilised 
societies governed by rule of law” (Page 
1253). Apart from that and apart from 
the Constitution he was of the opinion 
that “the state has the authority of law. 
This is the essential postulate and basic 
assumption of the rule of law and not 
of men in all civilised nations. Without 
such sanctity of life and liberty, the dis- 
tinction between a lawless society and 
one goverend by laws would cease to 
have any meaning” (Page 1255), 


The consequences of the view held by 
the court and the direct result of it was 
that during the time a proclamation of 
emergency existed, and the Indian expe- 
rience was that these had been unjusti- 
fiably too long, that the individual would 
be without the protection of any law 
whatsoever, The executive will have un- 
briddled, unmitigated power over men 
and their belongings and there cannot 
be any relief or redress to them. A 
stand-by captive Parliament could al- 
ways produce a law of indemnity if need 
be. The horrifying consequences of such 
a decision and the warning that “nobody 
on earth can be trusted with power 
without restraint” (page 297 Law & 
Orders — Allen 3rd Edn.) remained un- 
heeded. Its judgment signalled to 
the executive that Article 359(1) 
and the Presidential order can 
vest it with Martial Law powers 
without declaring one, a bewildering re- 
sult probably undreamt of and contem- 
plated by those who imposed that order. 

It is not as if the court was not aware 
of what the situation meant and how it 
can be conducive of inflicting torture, 
hardships and untold misery on the peo- 
ple. That any person could be arrested 
and he will never know why. It was 
said for the Union by the Attorney 
General that even if a detenu is shot 
out of hand he can have no remedy. It 
is not as if the court did not visualise 
the consequences. They were in fact 
graphically painted before it by the 
counsel for the respondents. But the 
court rested itself upon the pious hopes 
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of sense of justice in those who wielded 
the power. Secured in its secluded posi- 
tion, protected from the current of 
events, it would well think so. It dis- 
missed these as extreme flights of ima- 
gination or if the law was like that there 
was no help to it. Thus Ray C. J. ob- 
served that “there is no record of any 
life of an individual being taken away 
either in our country during emergency 
or in England or America. It can never 
be assumed that such a thing will hap- 
pen” (P. 1223) Referring to the argu- 
ments based on instances he observed 
that “such instances are intended to pro- 
duce a kind of terror and horror and 
are hortative in character.” He felt that 
“if there is power extreme examples will 
Neither add to the power nor rob the 
same”, (Para 28 P. 1223). One cannot 
help thinking that the examples of con- 
sequences in England and America are 
totally unjustified, and the real question 
is whether there is such an extreme po- 
wer, , 

The C. J. pointed out that “the courts 
interpret the Constitution and the laws in 
accordance with law and judicial con- 
science and not with emotion” (P. 1225). 
Chandrachud J. felt that the approach of 
the High Courts in the impugned judg- 
ments was one of distrust of the execu- 
tive. Mr. Justice Beg stated that “Courts 
must presume that executive authorities 
are acting in conformity with both the 
spirit and the substance of the law” (P. 
1300). He branded the counsel as ad- 
vocates of gloom when they painted pic- 
tures of possible consequences of the 
Courts ruling and considered it as “not 
responsible advocacy” or ‘performances 
of patriotic or public duty” in “conjur- 
ing up phantoms” of fear. He even went 
to the extent of saying of Course on pre- 
pared and well fed reports that the “care 
and concern bestowed” upon detenus 
was “almost maternal”, 

Though Chandrachud, J. appeared to 
moan the muting of the law during 
emergency, he cherished a fond hope 
that the “people of this country are en- 
titled to expect when they go to the bal- 
lot box that their chosen representatives 
will not willingly suffer an erosion of 
the rights of people”. He held a lofty 
hope of faith in democracy of the powers 
that be that greater powers will not 
lead to greater abuse” (P. 1347). He end- 
ed on a tone which could hardly have 
been more out of tune with times by 
saying that the fear of the counsel that 
detenus may be whipped, stripped and 
even shot was unfounded. “Such mis- 
deeds have not tarnished the record of 
free India” and that “such things will 
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never come to pass” (P. 1349): Mr. Jus- 
tice Bhagwati added a warning to the 
general feelings about maternal Govern- 
ment care and an untarnished image that 
the executive “must guard against mis- 
use or abuse of power, for though such 
misuse or abuse may yield short term 
gains, it is a lesson of history which 


should never be forgotten that ultimate- _ 


ly means have a habit of swallowing up 
ends”. (P. 1384). 

These opinions were delivered on 
28-4-1976. Within a period of one year 
the futilities of the hope and the justi- 
fication of the fears was vindicated when 
a Commission was appointed to investi- 
gate into the excesses committed during 
emergency, the justification and circum- 
stances of it. It clearly proved that the 
people’s chosen representatives had suf- 
fered the eclipse of the rights of the 
people: Indeed some of them contributed 
to it and vied with each other to praise 
and support it. There were mass deten- 
tions which had not a vestige of justifi- 
cation, Preventive detention was abused 
into a monster. Any social or political 
therapeutic claim on its behalf was 
wholly exposed. 


The judgment had indicated that this 
was really undeclared martial law. This 
' had only one solution and that was a 
people’s revolution. That revolution 
came luckily through the ballot box. The 
people mercilessly and in a hurricane 
like fury disregarded and trampled upon 
the doctrine of national crisis justifying 
assumption by the State of all powers 
and depriving the people of all their 
rights. The’ peoples chosen representa- 
tives who had suffered an eclipse of the 
people’s freedom and rights were thrown 
into the dust bin. The wisdom of the 
decision had been completely disregard- 
ed and disapproved. This was a popular 
overruling of the verdict of the Supreme 
Court. 

The danger of the Constitution being 
subverted and the horrid experience of 
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the 1975 - variant emergency notwith- . 
standing the amendment to the Constitu- 
tion being repeated in a more drastic . 
form has not altogether receded. It is, . 
therefore, all the more necessary to exa- 
mine and analyse the correctness of the 
thesis of the A.D.M. Jabalpur judg-. 
ment. The following 4 propositions seem 
to be the mainstay and pillars upon which 
the judgment rests. They in turn raise 
questions which are also set along with. 

(1) In a national crisis’ absolute powers 
must be vested with the State and indi- 
vidual liberties must be made subservi~ 
ent to the paramount national goal and 
‘requirement of survival. Does this theory 
mean denial of even the primary con- 
cept of an orderly society, of obedience to 
the rule of law and the authority of the 
Court under the principle of ultra vires? 

(2) The considerable and continued de- 
pendence on the English decisions Rex 
v. Halliday (1917 A.C. 262) and Liver- 
sidge v. Anderson (1942 A.C. 206) and 
the application of the principles. Whe- 
ther this is proper in different circum- 
stances, situation and climate particular- 
ly when the authorities themselves hava 
become doubtful. Whether their like. ap- 
plication in the absence of the safe- 
guards is justified? 

(3) The emergency provisions in the 
Constitution are themselves law and 
compliance with them is compliance of 
the rule of law. If the emergency provi- 
sions and particularly the Presidential 
Order under Article 359 (1) are tanta- 
mount to a declaration of martial law, 
can a negation of law be law at all? 

(4) Article 21 is the sole repository of 
personal liberty and the principle of rule 
of law does not stand apart from it and 
so far as personal liberty is concerned 
is either merged with it or grouped with 
it. Does this not visualise a dual role, or 
existence, for the principle of rule of 
law, at once an existence and non-ex- 
istence with regard to the areas on 
which Arts. 358 and 359 have an impact? 


“YOUTH UNREST” 
By: H. R. Khanna, Former Judge, Supreme Court of India.* 


Youth unrest in a way is a most na- 
tural phenomenon. Unrest is a part of 
the youth. Youth, as observed by Will 
Durant, is as confident and improvident 
as a god, It loves excitement and adven- 
ture. It loves the superlative, the exag- 
gerated, - the- limitless, because it has 
abounding energy and frets to liberate 
its strength. It loves new and dangerous 
thing, a man is as young as the risk he 


takes. Youth bears law and order grudg- 
ingly. It is asked to be quiet, when noise 
is its medium, it is asked to be passive 
when it longs for action, it is asked to 
be sober and judicious, when its very 
blood makes youth a continuous intoxt- 
cation. It is the age of abandon and its 
motto is ‘nothing succeeds like excess’. It 
is never tired; it lives in the present, 
regrets no yesterday and. dreads no to- 
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morrow. It is. the age of sensation and 
unchilled desire, for experience yet is 
not soured with disillusionment. Every 
moment is loved for itself. For the majo- 
rity of us it is the only period of life 
when we live. Most men after forty are 
but a reminiscence, the burnt out ashes 
of what was once a flame. The tragedy 
of life is that it gives us wisdom only 
when it has stolen the youth. 


We are not, however, concerned in 
this article with youth unrest in its 
above-mentioned wider aspect. What we 
are concerned with is youth unrest when 
it takes the form of an aberration, an 
outward and visible manifestation of the 
frustrations, disillusionments and dis- 
appointments of the young men and wo- 
men. On occasions such manifestations 
impinge upon the state of law and order 
and affect the life of rest of the com- 
munity. Our purpose essentially has to 
be to focus attention on this aspect. 


Youth unrest in India is to some ex- 
tent a regional manifestation of the wave 
of youth unrest which is sweeping all 
over the world. There is ferment in the 
minds of the young people. The gods we 
worshipped till yesterday have been de- 
throned from the minds of people and 


the new ones have yet to take their. 


place. This has resulted in a void within 
ourselves, a vacuum in our mental pro- 
cesses. To many this state of affairs re- 
presents a twilight of uncertainty. It is 
not surprising that on some occasions we 
are gripped by a feeling of ennui and on 
others by a sense of getting lost like 
those in a boat on the high seas, rudder- 
less and without a chart. Institutions like 
those of religion which provided anchor- 
age in the past to the troubled minds 
have ceased to do so. Deities who gave 
us spiritual and mental support have 
fallen prey to the mood of iconoclasm 
which sways the mental processes of the 
educated youth. A spirit of scepticism 
stalks our spiritual landscape. Lights 
have gone dim and in the enveloping at- 
mosphere of darkness we feel like way- 
farers in No Man’s Land. As the goal 
recedes and the quest for the holy grail 
proves elusive, the irritation born of 
frustration makes us wayward and takes 
our thoughts to unconventional channels 
and often leads to simmering discontent 
and unrest amongst the youth. 


It would, however, be not correct to 
look upon youth unrest in India as mere- 
ly a part of the global phencmenon of 
youth unrest. There are other causes 
some of them of our own making, which 
have made significant . contribution in 
this respect and given large dimensions 
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to the problem of youth unrest in India. 
It would be necessary to locate and enu- 


‘merate, those causes in our effort to seek 


a solution and find a way out. 


The problem of unemployment that 
stares our young students is one of the 
prime causes for the student unrest. 
Most of our students are in the grip of 
the consciousness that after they com- 
lete their school: and college education, 
they would have to face a world where- 
in there are much fewer avenues of em- 
ployment compared to the large number 
of those seeking them. Compared to the 
vast numbers of those getting degrees 
every year, there are very few jobs to 
absorb them. It is no secret that many 
parents have to spend their life earnings 
on the education of their children, When 
those children leave the portals of the 
universities, they are confronted with a 
situation wherein despite all their ar- 
dour they find no prospect of gainful 
employment. They are then seized by 
the complex and fear that they would 
be adding to the already large hordes of 
unemployed persons. This inevitably 
dampens their spirits. It should surprise 
no one if in such situation the thoughts 
of the youth turn to dangerous channels. 
University degrees invites scorn if they 
cannot provide reasonable opportunities 
for gainful employment. No one can 
deny that the IQ of an average Indian 
student is very high and in no way 
lower than the IQ of the youth in the 
other advanced countries of the world. 
This is amply proved by the mark the 
Indian students have made in foreign 
universities, Despite that we find that 
not only the educated youth, but even 
engineers and technocrats are unemploy- 
ed and without jobs in India. This is so. 
at a time when so much needs to be 
done by engineers and technocrats to 
change the economic face of the country: 
and to take us out of the quagmire of 
poverty and privation, 


In the face of the mounting unemploy- 
ment, we must not forget that frustra- 
tion and mood to rebel are the natural 
offsprings of a situation wherein the: cul- 
tural emphasis is upon pecuniary success 
but where there is little access to con- 
ventional and legitimate means for be- 
coming successful. 

Another cause of youth unrest in our 
country is that university campuses are 
becoming hot beds of intrigues and ma- 
chinations of professional politicians who 
want. to exploit the volatile youth for 
their selfish ends: Today, the professional 
politicians. are ‘infiltrating into, the pre- 
cincts of educational institutions and dis- - 
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turbing the academic calm which was 
normally associated with these institu- 
tions. With a view to exploit the students 


for partisan ends, the politicians play 
upon their passions, excite their frenzy 
and prompt them, if necessary, to break 
the rules of the Institutions and disobey 
the teachers. This necessarily affects the 
discipline among the students and has 
also the effect of distracting their 
studies. All this makes the task of 
teachers most difficult. Some time ago I 
ventured to observe: “how hazardous is 
it to be a teacher”, The more I have 
given further thought to the matter, the 
far more firmly I believe that unless the 
sanctity of our educational institutions is 
preserved and protected against the in- 
trusion of politicians trying to make them 
subserve their partisan ends, it would be 
difficult to bring about much change in 
the prevailing atmosphere of indiscipline 
amongst the students, To repeat what I 
said a few weeks earlier, indiscipline 
leads to needless defiance and insolence; 
indiscipline carried to the extreme can 
result in violence and lawlessness. ïn- 
stances are not unknown of students in- 
timidating and making physical assault 
on their teachers. It is obvious that such 
incidents would create some kind of fear 
complex in the minds of at least some 
of the teachers. It is further plain that 
a teacher working under that complex 
would not be able to impart the best to 
his students; he would neither be able 
to point out their mistakes, nor be able 
to reprimand them for their lapses. He 
would also be not in a position to ex- 
press his opinions freely and to appraise 
the performance of the students without 
some kind of inner constraint. When 
fear stalks the corridors of educational 
institutions, there can be neither proper 
education nor effective teaching. More 
than 2000 years ago Plato warned of a 
situation wherein temperance was reject- 
ed as wunmanliness and insolence was 
mistaken for good breeding, anarchy 
masqueraded as liberty, waste posed as 
munificence and impudence was paraded 
as courage. In such situation, he said, 
father gets accustomed to descend to the 
level of his son and to fear him and the 
son gets on the level of his father having 
no shame or fear of his parents, the 
teacher fears and flatters his pupils and 
the pupils despite their masters and 
teachers, the old do not like to be con- 
sidered morose and authoritative and 
therefore they imitate the young, and 
the citizens chafe at the least touch of 
authority and cease to care even for law. 
We face real danger of the emergence 
of somewhat similar situation. 
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The fall in the standards and the qua- 
lity of our political life cannot avoid be- 
ing noticed by our young men and wo- 
men with their perceptive, and at the 
same time, impressionable minds. They 
feel so much disillusioned and disen- 
chanted with what is happening all 
around that the advice of the older peo- 
ple sounds nothing more than hollow 
pontification. Such advice seems to have 
within it a tinge of hypocrisy, an echo 
of pretense and sham, for have the 
youth not seen a wise gulf between what 
those in the older generation say and 
preach and what they do and act upon. 


Normally it is the leaders of the na- 
tion who set the tone of public and pri- 
vate morality. It is they who lay the 
example for others to emulate and fol- 
low. Not much heart searching is needed 
to find out as to how far our recent 
leadership has stood the test in this re- 
spect. We must remember that evil ha- 
bits percolate and once a person at the 
top gets seized of them, the evil habits 
are bound to flow down and become 
ubiquitous, 


There can be no doubt that in dealing 
with the youth and finding a solution for 
their problems, we need to bring about 
a sympathetic approach. The law en- 
forcement agencies cannot afford to be 
oblivious of that. At the same time I 
want to invite attention to one vital as- 
pect. Indiscipline when carried to ex- 
treme can result in lawlessness and 
create serious law and order problems. 
Somehow an impression has been sought 
to be fostered that students, especially 
when acting in groups, can with impu- 
nity act in defiance of law and even 
commit serious crimes and that the law 
enforcement agencies would turn a blind 
eye to such lapses and deviations. A 
grave danger lurks in such situation. No 
society can allow any secticn of popula- 
tion to entertain the feeling that it en- 
joys immunity from the reach of crimi- 
nal processes. Those who encourage this 
attitude should not be oblivious of the 
fact that such an attitude contains with- 
in itself germs of lawlessness and anar- 
chy which no civilised polity can count- 
enance and put up with. Criminal law . 
cannot and should never be made to for- 
sake its function of being the most po- 
tent and vital instrument of social de- 
fence. Let not any section of the popula- 
tion, be it the students, the other youth 
or the older people harbour any feeling 
that they are beyond the reach of legal 
processes. Once criminal law forsakes 
that function, we would be reverting to 
a state of jungle, wherein the law of 
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tooth and claw shall prevail and brute 
force shall take the place of rule of law 
and right shall have to give way to 
might. All of us have to bear in mind 
that ours is already a poor country. Road 
transport and other means of public uti- 
lity are already not in good shape. If 
few buses that we have for transport are 
set on fire or other public property is 
destroyed for some wrong, genuine or 
fancied, the loss that is caused is to the 
nation and not the petty official against 
whose conduct those setting fire to buses 
and destroying public property want to 
express their resentment. 


The task of the law enforcement agen- 
cies in dealing with the young students 
is most difficult and calls for high degree 
of tact and sagacity. This is so irrespec- 
tive of the fact whether they are dealing 
with group of students or individuals 
amongst them. Instances are not un- 
known when some incident involving in- 
dividual student has led to group action 
by the students. What attitude should 
the law enforcement agencies adopt when 
the students or other organised groups 
go on rampage. What should be the mea- 
sure of force to deal with them, the 
quantum of sternness which may prove 
effective and yet not sound harsh. Too 
little done at the’ initial stages may invite 
criticism of inadequacy of the measures. 
Too much done at that stage may also 
invite criticism of over-reaction, dis- 
proportionate to situation. We have also 
to bear in mind that police officers and 
other representatives of law enforcement 
agencies are often confronted with pi- 
quant situations which develop all of a 
sudden, Such situations arise when some 
one in the group makes a show of his 
temper or suddenly resorts to stone 
throwing. It is difficult to expect those 
in that situation to retain their coolness 
and composure or to weigh things in a 
golden scale. 


There is also a tendency to shove off 
all blame to the police. It provides a 
convenient alibi for the lapses of all 
others. The police has also no rapport 
with the general public. The result is 
that there is a general tendency to de- 
nounce the police whenever things go 
wrong in any encounter between it and 
a group. This has, to some extent, a de- 
moralising effect on the police. It also 
results in the stiffening of the attitude 
of some of them and coarsening of the 
sensitivities of others. Either of these is 
an unhealthy development. If excessive 
harshness and sternness of police force 
poses a threat to decent and civilised 
way of life, an undue timidity and soft- 
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uess on the part of police creates a sense 
of insecurity and vulnerability of which 
an advantage is bound to be taken by 
anti-social elements, It would, therefore, 
be necessary to strike a judicious balance. 

At the same time I want to emphasise 
that it would be an extremely short- 
sighted and myopic view of things to 
look upon the question of youth unrest 
as a problem of law and order or as one 
for which solution may be provided by 
law enforcement agencies. The problem 
needs a willingness to tackle it at grass 
roots, an endeavour to deal with the 
basic causes, and a concerted effort to 
find, not a momentary way out of the 
impasse or ad hoc remedy, but a rea- 
sonably permanent and abiding solution. 
The problem calls for vision and sympa- 
thetic approach, Those dealing with the 
problem have to synthesise within them- 
selves the qualities of a social scientist, 
an economist, a planner, a psychologist, 
an educationist and a statesman. In or- 
der to understand the problem, we must 
get in tune with the youth, understand 
their feelings and appreciate their diffi- 
culties, Pontification and sermonising to 
them would cut no ice, it would only 
exacerbate their feelings. Those who 
keep themselves at some distance from 
the youth can hardly be in a position to 
know what feelings and emotions pulsate 
within them. To really know it all, you 
have to become one of them. 


The future of the country in the final 
analysis is linked with the youth of the 
country. It is their mental processes 
which would govern the future destiny 
of the country. The youth are also the 
repositories of nation’s ideals and the 
custodian of its hopes and aspirations. It 
is necessary to ensure that the springs 
of idealism amongst the youth do not get 
dried up. Likewise, it is essential to see 
that the hopes and aspirations of the 
youth do not turn into despondency and 
gloom, The older generations has had its 
innings but it owes it to the country and 
the mother-land to see that it leaves a 
befitting legacy to the younger genera- 
tions. 

The youth force of the country has im- 
mense potentialities. Used for nation- 
building, it can work wonders and trans- 
form the national scene within a short 
period. Exploited for partisan ends and 
group interests, it can pose a real threat 
to the even flow of the life of the com- 
munity: Blessed are the times and for- 
tunate is the leadership which can galva- 
nise the youth force for constructive 
ends and for the task of nation-building. 
History tells us that it is in the hour of 
crisis that the real character of a nation 
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is put to test and-the qualities which lie 
dormant come to the surface. It is for 
some master spirit like the trinity of 
Gandhi, Nehru and Patel to bring out 
and harness those qualities. 

Only a few days ago, we, the people 
of India, took part in a gigantic process 
of political action through what were the 
biggest elections in the world. It has 
rightly been described to be an act of 
faith in which millions over millions all 
over the country exercised their choice 
regarding the future rulers of the coun- 
try. It was some thing unique, a fasci- 
mating sight for all including those who 
are members of no political party, to see 
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the people, the mass. of them, recording 
their verdict on the achievements and 
failures of politicians and political par- 
ties. The elections have revealed that 
there is no office more important than 
that of a voter in a democracy and that 
no one should take him for granted. 
Likewise I would say that there is no 
age more important for the future of the 
country than that of youth and that no 
one should take them for granted. The 
youth have a reservoir of goodwill and 
earnestness. It is the rich treasure of the 
nation. Let no one draw upon it too 
heavily or dissipate it for personal, par- 
tisan or other ignoble ends, 


REVOLUTION IN INDIAN “DUE PROCESS” 
By : Prof. G. C. V. Subbarao* P. Kalpakam**, B. A., LL. M 


Concept of Due Process :— The expres- 
sion “Due Process of law” occurred for 
the first time in England in the Petition 
of Right (1628) wherein it was prayed 
that “Freemen be imprisoned or detain- 
ed only by law of the land or by due pro- 
cess of law and not by the King’s special 


command without any charge”. Due 
Process of law was thus understood as a 
restraint upen arbitrary executive power. 
States]. So the 14th Amendment was 
included in the Fifth Amendment adopt- 
ed in 1791. It required that no person 
shall be deprived of life, liberty or pro- 
perty without “due process of law”. The 
Bill of Rights (The first Ten Amend- 
ments) were held by the U. S. Supreme 
Court to be applicable only as against 
the federal power and not as against the 
States.1 So ‘the 14th Amendment was 
adopted in 1868 to subject the States 
also to due process standards. It requir- 
ed that “No state shall......... deprive any 
person of life, liberty or property with- 
out due process of law”, 

The Due Process clause was first judi- 
cially interpreted in Murray’s Lessee v. 
Habakar, Land and Improvement Co, 
(1856) 18 How 272 Mr. Justice Curtis ob- 
served: 


"The Article is a restraint on the le- 
gislative as well as on the executive and 
judicial powers of the government and 
cannot be so construed as to leave Con- 
gress free to make any process “due pro- 
cess of law”. 


rey Se ee hs a a ce 
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i Barron v. Baltimore (1833) 7 Pet 243, 


Due process was at first regraded as 
a restraint upon procedure rather than 
on the substance of legislation. In the 
Slaughter House Cases (1873) 16 Wal 36 
the majority of the judges were of the 
view that if due process was given a sub- 
stantive dimension it would “Constitute 
this Court a perpetual censor upon all 
Legislation of the states with authority 
to nullify such as it did not approve”, 
The dissenting judges — Swayne and 
Braidley, JJ. —- were prepared to hold 
in that case that the impugned legisla- 
tion which barred a citizen from a law- 
ful occupation was a violation of due 
process. The minority view was destined 
to be transformed into the majority view 
and this happened in Smyth v. Ames | 
(1898) 169 US 466, where a Nebraska 
statute was struck down on the ground 
that intra-~state freight rates fixed by it 
were so unreasonably low as to be “a 
deprivation of the property of the car- 
rier without due process of law”. This 
was a veritable revolution in due process 
as the substantive concept of Due Pro- 
cess enabled the Supreme Court of the 
United States to test legislation — fede- 
ral or state — on the touchstone of rea- 
sonableness and strike down unreason- 
able restrictions upon property rights and 
civil liberties. 


Indian Constituent Assembly:— Dr, 
Ambedkar, Chairman of the Drafting 
Committee assured the Constituent As- 
sembly that “the due process clause” 
would be incorporated in the Constitu- 
tion. In the Drafting Committee Dr. 
Alladi Krishnaswami, one of the archi- 
tects of the Constitution, put forward 
the view that the Due Process clause of 
the Fourteenth Amendment had given 
rise to conflicting decisions in the United 
States and that the phrase had no defi- 
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nite import. He favoured the adoption 
of Article 31 of the Japanese Constitu- 
tion promulgated in 1946. That Article 
lays down that “no person shall be de- 
prived of life or liberty except according 
to procedure established by law”. The 
view of Dr. Alladi prevailed and has 
been embodied in Article 21. The spon- 
sors of American due process were not 
satisfied with this and a new article 
was drafted to accommodate their views. 
That is Article 22 of the Constitution. 
Dr. Ambedkar claimed that the sub- 
stance of Due Process was embodied in 
Article 22 which provides for protection 
against arrest and detention in certain 
cases, 


Article 21 of the Constitution provides: 
“No person shall be deprived of life and 
personal liberty except according to pro- 
cedure established by law.” It would be 
observed that Article 21 differs in some 
respects vitally from the Due Process 
clause of the American Constitution. The 
word “personal” has been pre-fixed to 
“liberty” so as to prevent liberty being 
construed too widely as had been done 
under the due process clause. The liberty 
of the Due Process clause was interpret- 
ed as meaning everything necessary for 
the “pursuit of happiness” 
morable words used in Jefferson’s famous 
Declaration of Independence. In our Con- 
stitution the essential elements of liberty 
have been dealt with seriatim in Art. 19 
and so to avoid overlapping between 
Article 19 and Article 21 the word ‘per- 
sonal’ has been prefixed to the term 
‘liberty’. Secondly, the word ‘due’ in the 
‘due process cluase’ is conspicuous by its 
absence in Art. 21. By emphasising the 
word ‘due’ the United States Supreme 
Court was able to convert ‘due process 
of law’ into a master slogan of the Con- 
stitution enabling the Supreme Court to 
veto any legislation which in its opinion 
was unreasonable. The Constituent As- 
sembly, being aware of these develop- 
ments in American Constitutional Law, 
has used in Article 21 guarded language 
borrowed from the Japanese Constitu- 
tion framed after the American Occupa- 
tion. 


Supreme Court’s early view as.to ‘Due 
Process” :— 


The scope of Articles 21 and 22 and 
the question whether there is a real Due 
Process Clause in the Indian Constitution 
were considered in the very first case 
decided by our Supreme Court — Go- 
palan’s Case, AIR 1950 SC 27: 51 Cri LJ 
1383. Gopalan was put in Preventive De- 
tention under the Preventive Detention 
Act of 1950. Under that Act the liberty 
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of a person could be taken away and he 
could be preventively detained “if the 
government was satisfied about the need 
for preventing the detenu from acting in 
a manner prejudicial to the security of 
the State or the maintenance of order, 
supplies and services essential to the 
people”. It was contended that the rea- 
sonableness of the grounds on which 
preventive detention was ordered by the 
Government could be considered by the 
Supreme Court. Fazl Ali, J., was prepar- 
ed to accept the contention by holding 
that the word “Law” in Article 21 means 
“Universal principles of natural justice” 
and not merely enacted law. This view 
would equate Article 21 with American 
Due Process, The majority of the judges, 
however, held that “Law” in Article 21 
means only “Law made by the Legisla- 
ture”. Kania, C. J., said: The deliberate 
omission of the word ‘due’ from Art. 21 
lends strength to the contention that the 
justiciable aspect of the law, i.e., to con- 
sider whether it is reasonable or not by 
the Court, does not form part of the 
Indian Constitution”, 


Article 19 and Due Process:— In Go- 
palan’s case the petitioner relied upon 
Article 19 clause (d) for invalidating the 
impugned Act. His contention was that 
if the Supreme Court could not consider 
the question of reasonableness under 
Article 21, it could do so under Art. 19 
clause (d). Article 19 confers on all citi- 
zens a right to move freely throughout 
the territory of India subject to “reason- 
able restrictions” indicated in sub-cl. (5). 
The Supreme Court, however, held that 
the validity of a law dealing with per- 
sonal liberty and preventive detention 
can be considered only under Article 21 
and Article 22 which directly deal with 
that subject and Article 19 does not come 
into the picture when the rights invoked 
are referable to Arts, 21 and 22. Kania, 
C. J., observed: “The question of the 
application of Article 19 does not arise. 
The true approach is only to consider 
the directness of the legislation and not 
what will be the result of the detention, 
otherwise valid, on the detenu’s life.” 
The legislation in question directly re- 
lated to personal liberty and preventive 
detention and so was governed by Arti- 
cles 21 and 22. Since Art. 19 (1) (d) 
was not “directly” involved it could not 
be invoked by the petitioner. Referring 
to Gopalan’s case, Koka Subba Rao, J., 
observed in Kochunni v. State of Mad- 
ras AIR 1960 SC 1080: 


“Had the question been res integra 
some of us would have been inclined to 
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agree with the dissenting view express- 
ed by Fazl Ali, J.”. This was in 1960 
exactly one decade after the ruling in 
Gopalan’s case was given. Subba Rao, J. 
was anticipating the day when “Due 
Process” could be welcomed into Indian 
Constitutional Jurisprudence. The day 
was still far off. In Municipal Commit- 
tee of Amritsar v. State of Punjab, AIR 


1969 SC 1100, Shah, J., observed: “The. 


Courts in India have authority to declare 
a statute invalid on the ground that it 
violates the Due Process of Law. Under 
our Constitution, the test of Due Process 
of law cannot be applied to the statutes 
enacted by the Parliament or the State 
Legislature’. On the basis of this en- 
unciation the learned Judge deduced the 
conclusion that “the rule that an Act of 
competent legislature may be struck 
down by the Courts on the ground of 
vagueness is alien to our Constitutional 
system” for he considered that rule to 
be only an essential of the “due process 
clause incorporated in the American 
Constitution by the 5th and 14th Amend- 
ments”. The observation of Shah, J., 
as to the absence of a Due Process 
Clause in the Indian Constitution is an 
echo of what was stated in Gopalan’s 
case, 


Another decade had to pass before the 
rationale underlying Gopalan’s case could 
be dissected and rejected. The oppor- 
tunity for this purpose presented itself 
in the Bank Nationalisation case AIR 
1970 SC 564. Shah, J., has intimated in 
this case “In our judgment, the assump- 
tion in Gopalan’s case that certain arti- 
cles in the Constitution exclusively deal 
with specific matters and in determining 
whether there is infringement of the in- 
dividual’s guaranteed rights, the object 
and the form of the State action alone 
need be considered, and effect on the 
fundamental rights of the individuals in 
general will be ignored cannot be accept- 
ed as correct.” The true view according 
to this decision of the Supreme Court 
is that “the extent of protection against 
impairment of a fundamental right is 
determined not by the object of the legis- 
lature nor by the form of action, but by 
the direct operation upon the individual’s 
rights”. In other words in Gopalan’s 
case the impugned law should have been 
tested also under Art. 19. “Law” in 
Art. 21 in this view means no doubt 
state-made law but it should be a ‘valid’ 
law which can stand scrutiny under any 
provision of the Constitution. Though the 
Law deals with personal Liberty and 
preventive detention, it should be test- 
ed not only under Articles 21 and 22 
but also under Article 19 even if that 
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Article is attracted by an indirect im- 
pairment of the rights conferred thereby. 
In view of this ruling, Gopalan’s case 
should be regarded as no longer operative 
on this subject. 

The effect of the decision in the Bank 
Nationalization case is to revitalise Aru- 
cle 19. Formerly Article 19 was re- 
garded as excluded if Article 21 applied 
as to personal liberty (or Article 31 
applied as to property _ rights)”. 
So it could not be invoked when 
a person was deprived of ‘his personal 
liberty (or of his property). Now there 
is no such rule of exclusion, A law de- 
priving a person of liberty can still be 
questioned under Art. 19 even if it can 
emerge unscathed from the scrutiny of 
the Court under Art. 21, Art. 19 definitely 


refers to “reasonable” restrictions as 
alone permissible in qualifying the 
fundamental rights specified in that 


Article. In considering whether a given 
restriction is or is not “reasonable” it is 
the view of the Supreme Court that is 
conclusive and not the will of the 
legislature. This is exactly the position 
which obtains in the United States under 
the Due Process Clause. “Due Process’ 
is only a formula to indicate that the 
rights protected by Due process can be 
subjected only to such restrictions as are 
“reasonable” in the opinion of the Sup- 
reme Court. So Article 19 of the Indian 
Constitution is virtually a Due Process 
Clause for it enables the Supreme Court 
of India to scrutinise the validity of law 
on the touchstone of reasonableness, 


Nearly a decade after the Bank Na- 
tionalisation case the Supreme Court 
has taken another leap forward by re- 
interpreting Art. 21 and holding that 
“law” in that Article means only a re- 
asonable law and not any state enact- 
ment as supposed in Gopalan’s case. 
This development took piace in Maneka 
Gandhi v. Union of India, AIR 1978 SC 
597. 

The petitioner in that case questioned 
the validity of Section 10 (3) (c) of the 
Passports Act, 1967 and also of an order 
dated 7th July 1977 issued thereunder 
by the Central Government impounding 
her pass-port. A strenuous attempt was 
made to read into Article 19 a right to 
travel abroad as a concomitant of free- 
dom. of speech under Art. 19 (1) (a) or 
as an integral part of freedom of occu- 
pation under Art. 19 (1) (G). The object 
evidently was to invite the Court to test 
the validity of the impugned law on the 
touchstone of reasonableness. The at- 


2. Art. 31 omitted by the 44th Amend- 
ment 1978. 
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tempt failed for the Court declined to 


treat a right to travel abroad as a part. 


of Art. 19. The doctrine of concomitant 
or peripheral rights was rejected. How- 
ever, the Supreme Court, following Sat- 
want Singh’s case, AIR 1967 SC 1836 was 


prepared to consider the right to travel. 


abroad as a fundamental right comprised 
in “personal liberty” protected by Arti- 
cle 21. Then it went on to hold that the 
“procedure established by law” mention- 
ed in Article 21 should be a “reasonable” 
procedure. The procedure contemplated 
by Art. 21 in the words of Bhagwati, J., 
must be “right, just and fair, and not 
arbitrary, fanciful or oppressive; other- 
wise it would be no procedure at all and 
the requirement of Art 21 would not be 
satisfied”.® 


Section 10 (3) (c) of the Passports Act 
empowering the impounding of Pass- 
ports does not impose any duty to give 
a hearing. So it was contended that it 
was unreasonable, But the Supreme 
Court held that the function of impound- 
ing a passport is a quasi-judicial func- 
tion and even if it is an administrative 
function the duty to give a hearing be- 
fore passing an adverse order was neces- 
sarily to be imported into the statute by 
implication in such a case. The right to 
a prior hearing may sometimes defeat 
the purpose of impounding a passport as 
the notice to show cause may accelerate 
the secret departure of the party con- 
cerned from India. To prevent such an 
eventuality the hearing may have to be 
granted as early as possible after the 
impounding order is passed. A proce- 
dural requirement of this kind, based 
upon principles of natural justice ap- 
plicable in this context, should be deem- 
ed to be incorporated in the Passports 
Act, by necessary implication. Thus view- 
ed Section 10 (3) did not suffer from any 
vice of unreasonableness as to the pro- 
cedure prescribed by it for impounding 
passports and so was upheld. 


The executive order passed under Sec- 
tion 10 (3) (c) which was under chal- 
lenge, was also scrutinised independently 
since executive action violating funda- 
mental rights may be unconstitutional 
though the statute itself may pass the 
test of constitutionality. The order was 
no doubt intra vires Section 10 (3) (c) 
which authorised the impounding of the 
passport for reasons of "Public interest”. 
The order was necessary to prevent the 
petitioner from leaving India as her pre- 
sence was necessary for giving evidence 
before certain Commissions of Enquiry. 
This was held to be in the “public in- 


3. See AIR 1978 SC 597 at page 624. 


Revolution in Indian due process 


Journal. 47 


terest” and so the order was intra vires 
the Act itself. But it was contended that 
the order violated the petitioner’s funda- 
mental right to freedom of speech and 
expression under Article 19 (1) (a), her 
fundamental right to occupational free- 
dom as a journalist under Art. 19 (1) (g) 
and also her right to personal liberty 
under Art. 21. -> 


Bhagwati, J., propounded the test for 
ascertaining whether state action in- 
fringes fundamental rights as follows: 

Is the state action such that infringe- 
ment of the fundamental right is a “di- 
rect and inevitable” result therefrom? 
In this case at the time when the order 
was made there was nothing to show 
that the petitioner was intending to go 
abroad for the purpose of exercising her 
freedom of speech and expression or her 
right to carry on her profession as a jour- 
nalist. So the “direct and inevitable 
consequence of the impugned order is to 
impede the exercise of her right to go 
abroad and not to interfere with her 
freedom of speech and expression or 
her right to carry on her profession”. 
(Bhagwati, J.) It was accordingly held 
that the order does not infringe Art. 19 
(1) (a) or Article 19 (1) (g). 


Turning to Article 21 the order was 
liable to be struck down as no hearing 
was accorded to the petitioner before the 
order was made and the reasons for the 
order were not disclosed to her, Beg. C.J. 
was prepared to strike down the order 
on this basis. Before the Supreme Court 
the Government through the Attorney- 
General gave an undertaking that an 
opportunity would be given to the peti- 
tioner and her representations would be 
dealt with expeditiously. The reasons 
for the impounding of the passport were 
disclosed in the Government’s counter- 
affidavit in the writ proceedings) In 
view of this and the undertaking given 
by the Government, the other learned 
judges were prepared to uphold the order 
as not inconsistent with the test of re- 
asonableness, 


The Maneka Gandhi case has thus 
engineered a revolution in the Indian 
concept of Due Process. Both under 
Article 19 and Art. 21 the test of reasona- 
bleness is thus applicable and this is 
the essence of Due Process. Some doubts 
as to whether Due Process has become 
part of the Indian Constitution may still 
persist in view of the following obser- 
vations of Chandrachud, J., in that very 
case: 

“I am inclined to think that the pre- 
sence of the Due Process clause in the 
5th and 14th Amendments of the Ame- 
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rican Constitution makes significant 
difference to the approach of the Ameri- 
can Judges to the definition and evalua- 
tion of Constitutional guarantees, The 
content which has been meaningfully 
and imaginatively poured into ‘due pro- 
cess of law’, may, in my view constitute 
an important point of distinction be- 
tween the American Constitution and 
ours which arduously _ avoided use of 
that expression”, 


The doubts thus cast about the scope 
of Indian Due Process may be regarded 
as removed by the later ruling in M. H, 
Hoscot v. State of Maharashtra* the 
Supreme Court has unambiguously re- 
iterated that in Article 21 “Procedure 
etsablished by law” means a fair and 
reasonable procedure. Natural justice 
is regarded by the Supreme Court as a 
component of “fair procedure”. In this 
light a right to counsel and a right to 
legal aid have been derived by the 
Supreme Court from Art. 21. In the 
felicitious words of Krishna Iyer, J., “Law 
is a reasonable law; not any enacted 
piece” for “An enacted apparition is a 
Constitutional illusion”, 


Thus Article 21 is now definitely 
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will emerge as substantive due process 


as well. This logical culmination of the 
reinterpretative process which began in 
1970 took place in Jagmohan Singh v. State 
of U.P., AIR 1973 SC 947: 1973 Cri LJ 370 
where the Supreme Court dealt with 
the question whether capital punish- 
ment under the Penal Code is consistent 
with the Art. 21: guarantee to “life”. The 
question was answered in the affirma- 
tive. The question relates to the reas- 
onableness of substantive as well as pro- 
cedural aspects of law. The test of reas- 
onableness was held to be satisfied as 
to both aspects. In view of observations 
in later decisions such as Ediga Anam- 
ma v. State of A. P., AIR 1974 SC 799: 
1974 Cri LJ 683; Rajendra Prasad v, 
State of Bihar, AIR 1977 SC 1059: 1977 
Cri LJ 613 a reconsideration of the sub- 
ject is being urged in Mal Singh v. Union 
of India®, That Article 21 carries with 
it the concept of reasonableness of the 
law not only on the procedural side but 
also on the substantive plane is not 
under dispute. This marks the com- 
pletion of the Indian Revolution in Due 
Process. Three decades had to elapse 
for this consummation to be attained 
after the constitution came into force. 








eclar bod: rocedural Due 
scat ef pick ee of reason- It is interesting to reflect that in the 
ableness is shifted from “procedure” United States also it took exactly three 
to the “law” itself, Article 21 decades from the time of the adoption 

of the Due Process Clause in the 14th 

4. AIR 1978 SC 1548; Sunil Batra v. Amendment for the Supreme Court to 
Delhi Administration (1978) SC 1675 spell out its substantive implications and 
-At page 1689 Krishna Iyer, J: “True, bring about a Revolution in their Con- 
our Constitution has no due process cept of Due Process. 
clause ... but, in this branch of law, 
after Cooper and Maneka Gandhi, the 5. Now pending in the Supreme 
consequence is the same”, Court (1-12-79). 
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LAND (CEILING & REGULATION) 
ACT, 1976. By Vishnuji Bakshi, 
M. Com., LL. B. Author of “Law of 
Compulsory Retirement in Uttar Pra- 
desh & U. P. Government Servants 


Manual” with a foreward by Sri 
Virendra Kumar, I. C. S., Chairman, 
Board of Revenue, U. P. (Lucknow). 


ist Edition 1978. Published by Central 
Law Agency, Allahabad, Pp. xi-+224, 
Price Rs. 35/-. 


The Book contains the entire Act and 
the Rules of 1976. The amendments made 
by the High Court are also included under 
the different. provisions of the Act. The 


study the subject matter of the Act and 
has written this treatise with dedication. 
He has given his comments under each 
section and divided the subject of that 
section under synopsis with intelligible 
headings. He has also given a precise 
index at the end indicating the topic and 
page number, where it can be found. 
This book is compiled with thorough- 
ness. It would help members of the Bar 
and the Bench and the Government staff 
concerned with enforcement of the Act. 
Besides these, the general public wishing 
to understand the law will find this book 
helpful. 
M. V.J. 





“RIGHT OF PROPERTY AFTER FORTY-FOURTH AMENDMENT” 
— BETTER PROTECTED THAN EVER BEFORE. 
By: Prof, P, K. Tripathi, Visiting Professor, South School, University of New 
` South Wales, Australia. 


The Forty-fourth Amendment to the 
Constitution has repealed Article 19 (1) 
(£) which guaranteed to every citizen the 
“right to acquire, hold and dispose of 
property” subject to “reasonable restric- 
tions”; and it has also repealed the en- 
tire Article 31. The provision of cl. (1) 
of Art. 31, however, has been re-enact- 
ed as Article 300A precisely in the same 
words, The only right lost by the repeal 
of Article 31, therefore, is the right con- 
tained in clause (2) of that article. This 
clause said that the State shall not ac- 
quire private property compulsorily 
“save for a public purpose and save by 
authority of a law which provides for 
acquisition or requisitioning of the pro- 
perty for an amount which may be fixed 
by law...... ” In other words, this clause 
imposed on the power of the State to ac- 
quire private property compulsorily the 
two well-known conditions: the exist- 
ence of public purpose and giving of a 
quid pro quo for the property acquired, 

On the surface this amendment. might 
create the impression that the State (as 
comprehensively. defined in Article 12) is 
now free to impose any kind of restric- 
tions on the enjoyment of property, 
whether reasonable or otherwise, and to 
acquire private property compulsorily 
for any purpose it chooses whether such 
purpose is regarded by the courts a pub- 
lic purpose or not, and without paying 
anything to the expropriated owner in 
return of the property taken away from 
him. Nothing, however, could be farther 
from the true constitutional position. The 
reality is that now the right to property 
of both, the citizen as well as the non- 
citizen, is more firmly and comprehen- 
sively secured under the Constitution 
than ever before. It is secured more 
firmly than before because any signifi- 
cant amendment in the existing position 
will now require not only the procedure 
laid down in the main part of Art. 368, 
but also the consent of the States as pre- 
scribed in the proviso to that article. It 
is secured more comprehensively because 
the State will not now be able to acquire 
private property without showing public 
purpose and without paying full com- 
pensation or market value cf the pro- 
perty. Also, the State may now be re- 
quired to pay compensation when it is 
merely regulating the use or enjoyment 
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of property without actually transferring 
to itself the ownership or possession of’ 
the property. In other words, the courts 
in India will now be free to give the 
same quality and extent of protection to 
private property as the courts in the 
United States give under the “due pro- 
cess” clause, and the American doctrines 
of “eminent domain” and “police 
powers” may again be found to be rele- 
vant for India.* 


There should not be much difficulty in 
appreciating this position, Parliament as 
well as the legislatures of the States 
have the power, as before, to legislate on 
“acquisition or requisitioning of proper- 
ty.” Irrespective of any fundamental 
right or other express limitation ~‘any- 
where else in the Constitution, this 
power cannot be used arbitrarily. One 
limitation or condition inherent in this 
power is that it cannot be used for ac- 
quiring property otherwise than for a 
public purpose. This was stated by Mr. 
Justice Mahajan (as he then was), in 
State of Bihar v. Kameshwar Singh, AIR 
1952 SC 252. “The exercise of the power 
to acquire compulsorily is conditional on 
the existence of a public purpose and 
that being so, this condition is not an 
express provision of Article 31 (2) which 
exists ‘aliunde’ in the content of the 
power itself and that in fact is the as- 
sumption upon which this clause of the 
article proceeds.” (Ibid at p. 273)..Simi- 
larly, Mr. Justice Chandrasekhara ‘Aiyar 
observed in the same case: “It is as- 
sumed, rightly, that the existence of a 
public purpose is part and parcel of a 
law and is inherent in it. The existence 
of a public purpose is not a provision or 
condition imposed by Article 31 (2) as 
a limitation on the exercise of the power 
of acquisition, The condition prescribed 
is only as regards compensation.” (Ibid 
at p. 295). 


The other inherent condition for the 
exercise of the power to acquire proper- 
ty compulsorily is that provision must 
be made for the payment of compensa- 
tion to the expropriated owner. The 


*On the use of these doctrines in the 
early cases on Articles 19 and 31, See 
P. K. Tripathi, Some Insights into 
Fundamental Rights, 216, 221-231 
(1972). 
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power granted by Entry 42 of the concur- 
rent list is the power to “acquire” and 
not the power to “confiscate.” As long 
as these two conditions — namely, that 
acquisition can be for a public purpose 
only and that acquisition must be ac- 
companied by compensation — were ex- 
pressly incorporated in the provision of 
Article 31 (2), it was not necessary, and 
perhaps not even permissible, to invoke 
them as inherent parts of the grant it- 
self, However, now that the express pro- 
vision of the article is gone the inherent 
condition will resume operation. 


The proposition that a grant of the 
power to acquire private property con- 
pulsorily is subject to the implied von- 
dition for payment of compensation for 
the property so acquired seems to ba 
established beyond reasonable doubt. In 
the famous case of Attorney-General v. 
De Keyser’s Royal Hotel, 1920 AC 508 
(HC) Lord Atkinson observed: ‘The re- 
cognised rule for the construction of 
statutes is that, unless the words of the 
statute clearly so demand, statute is not 
to be construed so as to take away thé 
property of a subject without compen- 
sation.” (Ibid at p. 542) Lord Atkinson 
cited the following passage with appro- 
val from a judgment of Bowen L.J.: 
“The Legislation cannot fairly be sup- 
posed to intend, in the absence of clear 
words shewing such intention, that one 
man’s property shall be confiscated for 
the benefit of others, or of the public, 
without any compensation being provid- 
ed for him. Parliament in its omni- 
potence can, of course, override or dis- 
regard this ordinary principle......... if it 
sees fit to do so, but it is not likely that 
it will be found disregarding it, without 
plain expression of such a purpose.”* 


The House of Lords, in that case, were 
asked to hold, inter alia, that sub-sec- 
tion (2) of Sec. 1 of the Defence of the 
Realm Consolidation Act, 1914, em- 
powered the Crown to make regulations 
authorising the acquisition of private 
property for the purposes of defence 
without paying compensation. That sub- 
section said that any regulations made 
under the preceding sub-section for the 
purpose of securing the public safety 
and defence of the realm “may provide 
for the suspension of any restrictions on 
the acquisition or user of land......... un- 
der the Defence Acts, 1842 to 1875...... $ 
The Defence Acts, 1842 to 1875, provid- 
ed for payment of compensation for any 


London and Northern Western Rly. Co. 
v, Evans, (1893) 1 Ch. 16, 28. 
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property acquired in time of emergency 
of war: and the argument on behalf ol 
the Crown was that the Defence of the 
Realm Consolidation Act, 1914, by autho- 
rising the suspension of ‘any restric- 
tions” on the acquisition or user of land 
under the Defence Acts, 1342 to 1875, 
had authorised regulations providing for 
acquisition without the payment of 
compensation. The House of Lords un- 
animously rejected this construction and 
held that this sub-section did not relieve 
the Crown of the obligation to pay com- 
pensation. 

It is true, no doubt, that in the De 
Keyser’s Royal Hotel case, 1920 AC 508 
at p. 541 (HC) the House of Lords was 
interpreting an act of the British Par- 
liament, and not a constitution. But that 
should make no difference, because Bri- 
tain has no written constitution, and 
British Parliament being a sovereign 
legislature its enactments ar2 of the na- 
ture of constitutional law. The Govern- 
ment of India Act, 1935, the predecessor 
to our own Constitution, was an act of 
the British Parliament, and so are the 
constitutions of several Commonwealth 
countries including those of Australia 
and Canada, 

In the United States the fifth amend- 
ment to the Constitution expressly 
guarantees that the federal government 
will pay ‘“ just compensation” for pro- 
perty “taken” from any person. How- 
ever, apart from this express provision, 
the principle is well recognised under 
the Constitution of the United States 
that it is an inherent condition attached 
to the exercise of the power of “eminent 
domain” or compulsory acquisition of 
private property by the State that com- 
pensation be paid. It is on the basis of 
this principle that the states are brought 
under the obligation to pay compensa- 
tion under the United States Constitu- 


tion — as distinguished from the consti- 
tutions of the States themselves which 
may independently lay down the 


obligation to pay compensation, 


It follows, therefore, that the power 
of the Union as well as the state legis- 
latures to make laws on “acquisition and 
requisitioning of property” will have to 
be read subject to the two implied con- 
ditions, namely, that acquisition or re- 
quisitioning can be made only for a 
public purpose, and that compensation 
must be paid for the acquisition or re- 
quisitioning to the expropriated or dis- 
possessed owner or holder of property. 
As long as these conditions were laid 
down expressly in Article 31, in the 
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form of a fundamental right, they could 
not be read by implication, Now that 
the article is gone the implication be- 
comes operative. 


However, the erstwhile Article 31 not 
only laid down the rule that compensa- 
tion be paid for acquired or requisition- 
ed property, but it also expressly recog- 
nised several limitations and exceptions 
to which the rule was subject. Broadly 
speaking, these permitted the State to 
pay less than the market price of the 
property (by using the expression ‘an 
amount” in place of “compensation” and 
by making “adequacy” a non-justiciable 
issue, for instance) in most cases, and 
not to pay it at all in some others 
(namely, those specified in cl. 5 of Arti- 
cle 31, and those specified in Art. 31A, 
and yet others tucked in the ninth sche- 
dule as authorised by Art. 31B). With 
the repeal of Art, 31 not only the rule 
(or fundamental right) for the payment 
of compensation is gone, but the excep- 
tions and limitations to which the rule 
had been subject have also disappeared. 


As already explained, .the rule that 
compensation must be paid is not really 
lost; it will now be implied as a condi- 
tion inherent in the grant of power to 
legislate on “acquisition or requisition- 
ing of property” in Entry 42 of the con- 
current list. What happens to the excep- 
tions and limitations to which the rule 
has been subjected? Do they also come 
back? No, they cannot be implied as a 
part of the power of acquisition. The net 
result, therefore, is that the right of the 
individual to receive compensation when 
his property is acquired or requisitioned 
by the State continues to be available in 
the form of an implied condition of the 
power of the State to legislate on “ac- 
quisition or requisitioning of property,” 
while all the exceptions and limitations 
set up against and around it in Arts, 31, 
31A and 31B have disappeared. The new 
Article 300A, which says that “no per- 
son shall be deprived of his property 
save by authority of law” will require, 
obviously, that the “law”? must be a 
valid law; and no law of acquisition or 
requisitioning can be valid unless the 
acquisition or requisitioning is for a pub- 
lic purpose, and unless there is provi- 
sion in the law for paying compensation. 
“Compensation” will continue to have 
the meaning given it in the case of State 
of West Bengal v. Smt. Bela Banerjee, 
AIR 1954 SC 170, namely, the market 


value of the property concerned at a 
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time not too remote from the date or 
period of acquisition or requisitioning. 


Further, the expression “acquisition” 
or “acquire” may receive a wider mean- 
ing now that the provision of clause (2A) 
of Article 31 no longer exists to confine 
its scope to those instances only where 
there is “transfer of the ownership or 
right to possession” of the property “to 
the State or to a corporation owned or 
controlled by the State.” In view of this, 
it is not unlikely that the courts in India 
will put upon “acquire” the same con- 
struction that the courts in the United 
States have put on the expression “tak- 
ing” which occurs in the fifth amend- 
ment of the United States Constitution. 
Even if the courts here do not go that 
far they will almost certainly insist upon 
payment of compensation in a larger 
variety of cases than under the erstwhile 
fundamental right in Article 31. 


An equally significant consequence of 
the amendment will be that laws provid- 
ing for the various matters stated in 
paragraphs (a) to (e) of clause (1) of 
Article 31A will no longer be shielded 
from the obligation to pay compensation, 
These laws enjoyed immunity from the 
operation of articles 14, 19 and 31. They 
will continue to enjoy immunity against 
Articles 14 and 19, But since the obliga- 
tion to pay compensation will no more 
arise from Article 31, these laws will 
lose their immunity against that obliga- 
tion, and will have to be examined in 
terms of that obligation. This will ordi- 
narily be true only of the laws to be 
made in future after the Forty-Fourth 
Amendment, but a retrospective opera- 
tion may also not be altogether ruled 
out, Things already done under the 
earlier laws may not be questioned, but 
the validity of any further action on 
their authority may have to be consider- 
ed carefully. 


These laws include those dealing with 
agrarian reform, the taking over of sick 
industries, the curtailment of the rights 
of company executives, and mining 
leases, in regard to all of which the 
question of compensation so far could 
not be agitated, In the now altered situ- 
ation each one of these laws will have to 
be examined with a view to determining 
whether it could be characterised as a 
law of “acquisition” or “requisitioning” 
of “property.” The enquiry promises to 
be heavily loaded with conceptual rea- 
soning. In future, Parliament and State 
Legislatures may have to pay for most 
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of the reforms in regard to these mat- 
ters, 

The ninth schedule too will no longer 
be able to shelter laws acquiring private 
property against the obligation to pay 
compensation. Here also the question of 
the validity of the laws already placed 
under the umbrella of the ninth sche- 
dule, and of any action taken on the 
basis of these laws after the Forty- 
Fourth Amendment, will require careful 
consideration, 


Finally, it may perhaps be appropriate 
to remember that in Saghir Ahmad v. 
State of Uttar Pradesh AIR 1954 SC 728 
at p. 740, the Supreme Court had held 
that by establishing a monopoly of ply- 
ing buses on a route and driving the pri- 
vate bus owner out of business the State 
had acquired his property even though 
it may not have acquired his buses or 
other equipment; this was so because a 
business has both corporal as well as in- 
corporal property. And, in R. C. Cooper 
v. Union of India AIR 1970 SC 564, the 
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Court held that when compensation was 
given for property employed in a busi- 
ness taken over by the state in such a 
form that it could not be immediately 
converted into cash and invested the ex- 
propriated owner was unreasonably pre- 
vented from carrying on his trade or 
business, and the law was invalid for 
violating the fundamental right guaran- 
teed in Article 19 (1) (g). 


It will be thus obvious that the Forty- 
Fourth Amendment to the Constitution 
has given property the kind of protec- 
tion it never enjoyed before, either un- 
der the Government of India Act, 1935 or 
under the Constitution. Considering the 
importance of the reform introduced, it 
is truly remarkable that neither the 
Government boasted about the accom- 
plishment nor did the others, particular- 
ly the socialists and the leftists, offer 
any opposition, or any criticism to it. 
Even the press had little to comment. It 
is possible that most people did not rea- 
lise what was happening. 





“PLEDGE — RIGHT OF THE PLEDGEE TO SUE AND SELL — 
WHETHER CONCURRENT” 


By: K, Chalapati Rao, Law Officer, State Bank of India, Hyderabad. 


Pledge is defined under Section 172 of 
the Contract Act, 1872 as “bailment of 
goods as security for payment of a 
debt or performance of a promise”. Bail- 
ment is again defined in Section 148 of 
the same Act as the delivery of goods 
by one person to another for some pur- 
pose, upon a contract that they shall, 
when the purpose is accomplished, be 
returned or otherwise disposed of ac- 
cording to the directions of the person 
delivering the same, The pledge essen- 
tially differs from the mortgage in the 
sense that the general property in the 
thing mortgaged shall pass on to the 
mortgagee subject to the mortgagor’s 
right to redeem, while in the case of 
pledge only a special property is trans- 
ferred keeping the general property as a 
legal interest in the pledger. 


It is a natural corollary of the pledge 
from its very definition that the pledgee 
is entitled to continue in possession of 
the properties pledged till the debt is re- 
paid or the promise is performed. Con- 
sequently, the right of a pledgee to sell 
the securities which have been pledged 
by deposit, in the event of default with- 
out the necessity of resorting to any 
Court, cannot be disputed. This right of 
sale is enunciated in Section 176 of the 
Contract Act, which reads (omitting the 


portion that is not necessary for the pre- 
sent purpose) as under: 

“Tf the pawner makes default in pay- 
ment of the debt, or performance, at the 
stipulated time of the promise, in respect 
of which the goods were pledged, the 
pawnee may bring a suit against the 
pawner upon the debt or promise, and 
retain the goods pledged as a collateral 
security; or he may sell the thing 
pledged, on giving the pawner reason- 
able notice of the sale”, 


The power conferred on the pledgee 
under this Section to sell the property 
without reference to the Court does not 
in any way take away his right to sue 
the pawner on the debt or bring a suit 
for the sale of the property pledged to 
him. (Bank of Chittoor v. Narasimhulu 
Naidu: AIR 1966 Andh Pra 163). 


Under this section, the pawnee there- 
fore has undoubtedly three rights in case 
of default in payment of the debt by “he 
pawner. They are (i) to bring a suit 
upon the debt and (ii) to retain the pawn 
as collateral security or (iii) to sell it 
giving the pawner a reasonable notice of 
sale, Out of the said three rights, while 
the right to retain or sell the pawn are 
not concurrent, the right to sue and sell 
are concurrent rights ie. he may sue 
and at the same time retain the goods 
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as concurrent security or sell them after 
giving reasonable notice of the sale to 
the borrower. This issue of notice can 


neither be implied nor can be waived off 
under an agreement between the parties. 

This aspect regarding the right of the 
pledgee to sue and sell the pledged 
goods concurrently has been considered 
by the Calcutta High Court in Haridas 
Mundra v. National and Gridlays Bank 
Ltd. (AIR 1963 Cal 132), In this case, a 
suit had been filed by the creditor bank 
for the recovery of the outstandings 
from the borrower, During the pendency 
of the suit, the bank served a notice on 
the borrower demanding payment of the 
dues, failing which it was made clear 
that the pledged goods (shares) would 
be sold and the proceeds of the sale 
would be applied in the reduction of the 
borrower’s indebtedness. The borrower 
contended in reply to the said notice 
that the right of the pawnee under Sec- 
tion 176 to sue for recovery of the debt 
is alternative to his right to sell and 
that the bank therefore could not ‘effect 
the sale. The High Court following the 
dicta laid down in (1902) ILR 24 All 251 
and (1906) ILR 30 Bom 218, by the 
judgment of Bachawat, J., as he then 
was, held as under: 
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“The institution of a suit upon the 
debt or promise does not reduce the 
pledge to a passive lien and destroy the 
pawnee’s right to sell the pawn, The 
right to sell is necessary to make the 
security effectual for the discharge of 
the pawnor’s obligation and the right 
continues in spite of the institution of 
the suit”. 


From this judgment, it is abundantly 
clear that the pawnee has a right to sue 
on the debt or the promise concurrently 
with the right to retain the pawn and 
sell, The retention of the pawn does not 
exclude the right of filing suit since the 
pawn is collateral security. Nor that the 
sale of pawn destroys this right; the 
pawner is still liable on the original pro- 
mise to pay the balance due. In spite of 
this unambiguous and unequivocal legal 
position, the creditor if he desires so, 
may still by way of super caution re- 
serve his right by mentioning specifical- 
ly in plaint, to sell the pledged goods 
without intervention of the Court either 
during the pendency of the suit or even 
after its disposal and adjust the pro- 
ceeds of the sale towards the outstand- 
ings due under the suit claim. 


“IS DENNING, M. R., A REVOLUTIONARY?” 


Dr, R. Ramamoorthy, Senior Lectu rer, 


Denning, M. R. is the most experienc- 
ed and respected English judge. In that 
capacity he seems to live up to the 
motto of my mentor(1) “I must always 
have a right to do what I think right”. 
In his quest for doing justice, he may be 
compared to a Hindu King who, like a 
hunter goes wherever the deer takes. 
Not content with the presentation of 
arguments and authorities by counsel, he 
himself goes into the inquiry. Davis v. 
Johnson (1978) 2 WLR 182 at p. 197 and 
Broome v. Cassell and Co. Ltd. (1971) 2 
All ER 187 are examples of this. A per- 
son with such a bent of mind is bound 
to become a revolutionary in any system 
of justice, 


All machines create friction. And so 
the machinery of administration of jus- 
tice; but in any society based upon in- 
stitutions, the basic frame-work of the 
system should not be flouted. Otherwise 
the whole edifice falls to the ground. 


(1) Henry David Thoreau, Civil Dis- 
obedience, 
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A hierarchical judiciary is one such 
basic norm. The House of Lords is the 
court of last resort in England. All the 
courts in England must respect the de- 
cisions of the House of Lords, including 
the Court of Appeal. 

The present critic is the one who ap- 
oreciated Denning M. R.’s approach to 
exemplary damages in Broome v. Cassell 
and Co, Ltd., as well as other judgments 
such as Candler v. Crane, Christmas & 
Co, and Bonsor v. Musicians’ Union etc. 
£ quoted him with appreciation, in my 
article in (1973) Supreme Court Journal 
(India) and elsewhere, but with one re- 
servation that he ought not to have 
given a direction to the courts below 
that the decision in Rookes v. Barnard 
need not be followed. Referring to Lord 
Devlin’s categorization in Rookes v, Bar- 
uard Denning M. R, in Broome v. Cas- 
sell and Co, Ltd. said: 

“The wholesale condemnation justifies 
us, I think, in examining this new doc- 
trine for ourselves, and I make so bold 
as to say that it should not be followed 
any longer in this country. I say this 
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primarily because the common law of 
England on this subject was so well 
settled before 1964 and on such sound 
and secure foundations — that it was 
not open to the House of Lords to over- 
throw it.” 


The House of Lords on appeal did ex- 
press some words of concern about his 
attitude and the learned Lord himself 
was aware that he had gone beyond his 
limits in making this observations. (2-3) 


His recent judgment in Davis v, John- 
son is no less revolutionary. That was a 
case of a battered wife where the court 
was called on to interpret the Domestic 
Violence Act, 1976. Denning, M. R. 
rightly came to the conclusion that the 
Act was meant to give protection even to 
the unmarried couple, I am not however, 
concerned with the merits of the case. 
Denning, M. R.’s_ observations on the 
binding nature of precedent are highly 
revolutionary. He carves out a large 
area of discretion within which a court 
can keep itself free from the shackles of 
precedent. Whenever the English judge 
is uncomfortable with the doctrine of 
precedent he may find his own way.(4) 
The learned Lord observes (1978-2 WLR 
182), 


“That shows conclusively that a rule 
as to precedent’ (which any court lays 
down for itself) is not a rule of law at 
all. It is simply a practice or usage laid 
down by the court itself for his own 
guidance: and as such, the successors of 
that court can alter that practice or 
amend it or set up other guide lines, just 
as the House of Lords did in 1966.” 


For this he relies on his own re- 
searches and asserts the equal powers to 
the Court of Appeal with the House of 
Lords in the light of 1966 announcement. 
However, it is obvious that his reliance 
on the announcement is not proper. The 
announcement was made by Lord Gar- 
diner, L. C. It is short and clear.(5) 

“Their Lordships regard the use of 
precedent as an indispensable foundation 
upon which to decide what is the law 
and its application to individual cases. It 
provides at least some degree of certain- 
ty upon which individuals can rely in 
the conduct of their affairs, as well as 


(2-3) Lord Denning, 
Law, 310 (1979). 


(4) Denning M. R, Discipline of Law, 
297 (1979) 


(5) Davis v. Johnson, (1978) 2 WLR 182, 
197, 
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“Is Denning, M. R., A revolutionary” 
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a basis for orderly. development of legal 
rules, 


Their Lordships nevertheless recognise 
that too rigid adherence to precedent 
may lead to injustice in a particular case 
and also unduly restrict the proper 
development of the law. They propose, 
therefore, to modify their present prac- 
tice and while treating former decisions 
of this House as normally binding, to 
depart from a previous decision when 
it appears right to do so. This announce- 
ment is not intended to affect the use 
of precedent elsewhere than in this 
House. 


It is unfortunate that Denning, M, R. 
understood the last para cf the an- 
nouncement as(6) 


“We are only considering the doctrine 
of precedent in the Lords’ We are not 
considering its use elsewhere.” 

What I have described above has taken 
place during the judicial process. But 
this note is also concerned with one 
Chapter of the Discipline of Law pub- 
lished by Butterworths. That is the 
chapter on precedent. Even the casual 
reader will notice that the learned Lord 
is offended, Why? It cannot be said that 
anybody has interfered with his right to 
dissent. Can it be that the others have 
not agreed with his view? Then Denning, 
M. R. is neither revolutionary (so far aş 
this point is concerned) nar rational.(7) 
The unpleasant remarks he has made 
while expressing his views on Giffiths 
v. J. P. Harrison (Watford) I beliave, 
are a little out of the way.(3) In that 
case the respondents claimed relief un- 
der Section 341 of the Inccme Tax Act, 
1952, They were originally merchants 
and incurred substantial losses in the 
year 1952. In 1953 they added to their 
objects clause that of dealing in shares, 
and then bought for £16,900 all issued 
shares in C. Ltd. which had ceased trad- — 
ing but had funds available for distribu- 
tion as dividends. In 1954 C. Ltd. de- 
clared dividends and the respondent 
company received, Then respondent com- 
pany sold the shares in C. Ltd. for a 
nominal value of £1000, It claimed to set 
the loss of £15,900 against the net divi- 
dend of £15,901 and rebate the tax on 
the dividend, The claim depended upon 





(6) Practice Statement (Judicial Prece- 
dent) (1966) 1 WLR 1234. 


(7) Denning M. R., The Discipline of 
Law, 297 (1979). 


(8) 1963 AC 1, 
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the issue whether the purchase and sale 
of the shares was a part of trade. 

The Special Commissioners of Income- 
Tax considered the transaction not to be 
a part of trade and so the company’s 
claim was set aside. However, at the 
Court of Appeal Holryd-Pearce and 
Upjohn set aside the Commissioner’s 
order (Donovan LJ dissenting), 


There can be at least two views. At 
the House of Lords Viscount Simonds 
with whom Lord Morris of Borth-y-Gest 
and Lord Guest agreed, in his short but 
classic judgment gave a broader meaning 
in upholding the Court of Appeal. He 
observed, 

“Here was a Company whose object it 
was to deal in shares, It entered into a 
commercial transaction which though it 
might be given an invidious name, con- 
tained no element of impropriety, much 
less of illegality. I can find nothing that 
enables me to say that it is not a trad- 
ing transaction and echo the question 
asked by the majority in a Court of Ap- 
peal: “If it is not trade, what is it? Na 
doubt, many observations that have been 
made alio intuitu will be found to the 
effect that trade is carried on with a 
view to a profit. But this proposition is 
not universally true, nor can it be test- 
ed merely by ascertaining the differ- 
ence between the purchase price (or, it 
may be, the manufacturing cost) of an 
article and the selling price of that 
article. For a dealer may seek his profit, 
if a profit is essential, otherwise than 
by an enhanced price upon a resale, as 
by a declaration of dividend, a repay- 
ment upon a reduction of capital or upon 
a liquidation of the company whose 
shares he has bought. It appears to me 
to be wholly immaterial, so long as the 
transaction is not a sham (as was the 
case in Johnson v. Jewitt) what may be 
the fiscal result or the ulterior fiscal ob- 
ject of the transaction, and since this 
can be the only ground upon which the 


BOOKS 


THE STORY OF THE RED FORT 
TRIAL 1948-49 by Shri P. L. Inamdar, 
Advocate, Published by Popular Pra- 
kashan Pvt. Ltd., Bombay-400034; 
Pages xii + 224, Price Rs. 40-00. 
This great work is by an eminent 

Advocate of Gwalior, who was mainly 

a civil lawyer, but came to prominence 

as a brilliant criminal lawyer by his ex- 

ceedingly intelligent conduct of the fa- 
mous trial of the persons responsible for 
the loss of the precious life of Mahatma 
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commissioners could have reached their 
determination, I must conclude that it 
cannot be upheld.” 


However Lord Reid and Lord Denning 
looked at the purchase and sale of shares 
from the motive or substance of the 
transaction, Lord Reid observed, 

“If the law requires that I must look 
solely at the purchase and sale of the 
shares, then that was undoubtedly trad- 
ing. A company having power to deal 
in shares bought 1000 shares and sold 
them a few months later. But if the law 
does not prevent me from looking at the 
substance of the matter, then the ope- 
ration appears in a very different light.” 
Lord Morris of Borth-y-Gest and Lord 
Guest agreed in conclusion with Vis- 
count Simond. They viewed that as an 
essentially trading transaction and said 
that it cannot cease to be one simply 
because it was entered into with the ex- 
pectation that as a result some tax re- 
covery might be claimed. Denning, M: R, 
and Lord Reid may be taken to be ra- 
ther chaste in their thinking at the most, 
Minority opinion in this case does not 
provide any guidance. On the other hand 
it may, unnecessarily hamper the activi- 
ties of a company. In support of the 
majority one may be reminded of the 
strong decision of the House of Lords in 
Salomon v. Salomon & Co. Ltd. 1897 AC 
22 (HL) Mr. Salomon may be said to 
have abused the provisions of company 
law only to save himself from insolven- 
cy. However, the House of Lords in that 
case refused to lift the veil of the com- 
pany to look at the economic reality, 
Denning M. R.s observations on the 
majority opinion, in his book (Discipline 
of Law Chapter on Precedent) are a 
little out of way and unpleasant. He ob- 
serves: 

“Even this did not shake Lord 
-Simonds. He with the other two let the 
dividend strippers keep their ill-gotten 
gains”, 


REVIEWED 


Gandhi, It is simply a paradox that the 
author, who, right from his childhood, 
happened to be greatly influenced by 
Mahatma Gandhi was required to under- 
take the herculian professional task of 
defending the accused persons in such a 
trial of great historical importance. A 
hopeless case against the accused Dr. 
D. S. Parchure of Gwalior was made 
hopeful at the end of the trial simply 
by the author’s hard and methodical 
work. The emotional and intimate touch 
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with the subject matter of the story and 
all the personalities playing their differ- 
ent roles therein, the various conflicts 
and climaxes, the moving and thrilling 
episodes and the lucid narration in gra- 
phic details of the story takes back the 
reader to the historical period of the 
trial and acquaints him thoroughly with 
the characters and issues involved there- 
in, This work will continue to inspire for- 
ever the members of the legal profession 
to reach the high ideals of advocacy in 
the defence of truth and innocence even 
in cases of unpopular causes. 

5. S. G. 


“INTRODUCTION TO CONVEYANC- 
ING” by Mr. Edward Morean, Solicitor, 
First Edition published in 1979 by 
Oyez Publishing Limited, London 
(available in India with N. M. Tripathi 
(P) Ltd, 164 Samaldas Gandhi Marg, 
Bombay-400 002), Pages 159. Price 
& 4.95. 

Quite a few books on “Conveyancing” 
are in the market which are much big- 
ger in size than the present booklet. 
This book under review is however, 
unique in many respects. It has no 
index, no bibliography, no case law and 
yet the book is one of the best. available 
so far as the treatment of the subject is 
concerned, | 

The Author has chosen, four imporant 
types of land transactions where trans- 
fers of possession and of rights have to 
be documented as evidence of the tran- 
sactions, the parties have entered into, 
for his treatment in the book. 

As these documents or conveyance- 
deeds are to be evidence of title they 
ought to be express in their meaning 
with no ambiguities or illegalities. To 
achieve these objectives one who drafts 
a conveyance-deed must have not only 
enough intelligence ` and understanding 
but also enough education in the art of 
correct conveyance drafting. 


BOOKS 


THE BANARAS LAW JOURNAL: (1) 
Law School Golden Jubilee Issue, 
1974 — Vol. 10 Jan. 74-Dec. 74 Nos. 
1 & 2; (2) Vol. 11 — Jan. 75-Dec. 75- 
Nos, 1 & 2; (3) Vol. 12 — Jan. 76-Dec. 
76, Nos, 1 & 2; (4) Vol. 13 — Jan. 77 
— Dec. 77, Editor-in-Chief Dr. R. P. 
Dhokalia, M. A., LL, B., Ph.D. (Man- 
chester); Associate Editor — C. M. 
Jariwala, B. Com. LL.B. LL. M. Ph.D. 
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This book is the answer for all such 
difficulties a member in a solicitors office 
who undertakes the work may face. 
Here is given from “a to z” all that one 
would require, step by step in a manner 
and style which is at once lively and one 
can learn without even knowing that one 
is being taught. 


An extremely useful book. Even 
though in English, the method is easily 
adaptable to conveyancing in various 
Indian languages. 

B. D. B. 





“GENERAL SALES TAX LAW IN HAR- 
YANA” by Shri B. L. Gulati, District 
Attorney, Haryana; Published by Legal 
Book Centre, S. C. O. 57-59 (First 
Floor), Sector 17-C, Chandigarh-160017, 
Pages 70 + 361; Price Rs. 45/~. 


This book is fulfilling the long stand- 
ing need of a comprehensive book on 
General Sales Tax Law in Haryana. This 
book brings out the interpretation of the 
various provisions of the law in a co- 
herent and cogent manner. This commen- 
tary on Haryana General Sales Tax Act, 
1973 gives as usual the table of cases in 
the beginning, the Haryana General 
Sales Tax Rules, 1975 in full and various 
appendices which contain important noti- 
fications and useful informations. The ex- 
tracts from Civil P. C., Criminal P. C., 
Penal Code and Punjab General Clauses 
Act increase the utility of the book. 
There is in the end a table showing his- 
tory of the legislative amendments to the 
various provisions of the Act. Notwith- 
standing the absence of the usual future 
of the topical index, the book will serve 
its purpose in guiding the assessing 
authorities, practising lawyers, traders 
and others interested in the practice of 
Sales Tax Law. 

S. S. G. 
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(London). Published by D. S. Mishra 
for the Law School, Banaras Hindu 
University. i 
These Journals contain articles and 
research papers contributed by eminent 
Indian and Foreign Scholars. 
L. K. K. 


LEGAL AID TO;THE POOR 
(By M. Stanley Fernandez, B. Com., D. S. S., .B. L., District Government Pleader & 
Public Prosecutor, Ernakulam, Kerala) 


The Central law Minister Mr. P. Shiv Shan- 
kar had recently informed the Rajyasabha 
that he would endeavour to see thata sizable 
sum was allocated for legal aid to the poor in 
the next budget. However the report of the 
Bhagwati Committee on this subject sub- 
mitted to the Government in August, 1977 
still awaits implementation by the Govern- 
ment. The pious hope of the Minister, that 
he would try to persuade the leading mem- 
bers of the Bar to take up the cases of the 
poor is bound to fail. The existing agency 
in the States for providing legal aid to the 
poor, is not foolproof. The Central Gov- 
ernment should provide a suitable machinery 
to implement the scheme early. 


Each District Centre in the States should 
draw up a panel of names of Advocates, 
who are willing and interested in the Scheme. 
The task could well be entrusted to the 


concerned District Judges and the District 
Collectors in consultation with the presidents 
of the Bar Associations at the District Cen- 
tres and the State Law Secretary, Chief Jus- 
tice and the President of the respective High 
Court Bar Associations at the State level. 
Funds for payment to the counsel appear- 
ing for the poor, from among the members 
of the panel has to be made by the Govern- 
ment through the Collector, at the District 
Centres, the Tahsildars at sub-centres and 
the Advocate-General at the High Court. 
The allocation of work to these counsel 
could be attended to at the District sub-cen- 
tres by the Additional Government Pleaders, 
at the District Centres by the District Gov- 
ernment Pleaders and the State Headquarters 
by the Advocate-General. Why not try this 
suggestion instead of appointing monthly 
paid counsel for the job, as we now have 
in some States ? 


INDEPENDENCE OF JUDICIARY 
SPEECH DELIVERED 


By Mr. Justice V. D. Tulzapurkar at the Diploma Awarding Function of the Indian 
Law Institute Held on Friday, the 2fist March, 1980 at 4.30 p. m. 


This Institute, as your Director has explain- 
ed, has been established primarily with the 
abjective of promoting and conducting legal 
research but it has also undertaken a teach- 
ing programme in three Diploma Courses— 
Administrative Law, Corporate Laws and 
Secretarial Practice and Labour 
and conducts examinations in each course. 
The main objective in conducting these 
courses and holding examinations is to make 
the participants familiar with the particular 
branch of law and to create an awareness 
in them that the legal rules. not merely 
solve disputes between the parties thereto 
but are instruments of social engineering 
and their function is to create a proper 
social adjustment and a balance between the 
competing claims and interests in the society. 
I congratulate the candidates who have suc- 
cessfully completed these courses and have 
passed the diploma examinations held by the 
Institute last year. I also thank the members 
of the defence personnel who have parti- 
cipated in the Certificate Course in the 
Labour Law. I would. however, like to 
make only one suggestion to the members 
of the defence personnel who participate in 
the Certificate Course in Labour Law, that 
they should offer themselves for some sort 
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of interview whereat it could be ascertained 
whether they have derived any benefit from 
attending the Certificate Course and if so to 
what extent, whereafter Certificates could be 
issued to them. 

Since, this Institute and every one present 
here is vitally interested in the proper func- 
tioning of the Judiciary, I would utilise this 
occasion to express my grave concern about 
a couple of dangerous trends which of late 
are discernible that seek to affect adversely 
its independence, fair name and bright image. 
First is about the manner in which the judg- 
ments of the highest Court of the land are 
being criticised. No one disputes the right 
of a citizen or a common man to criticise 
judgments of any Court, including the 
Supreme Court. After all, Judges are human 
and no Judge has ever claimed infallibility, 
and it was said by Lord Atkin as far back 
as in 1936 that “Justice is not a cloistered 
virtue; she must be allowed to suffer respect- 
ful, even though out-spoken comments of 
ordinary men”. However, any member of 
the public desirous of exercising his afore- 
said right must do so in good-faith. One 
cannot, while criticising a decision, attribute 
motives to the Court for deciding the case 
in a particular way. Recently one judgment 
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of the Supreme Court in a rape case— 
Mathura’s case— has come under severe 
criticism, particularly in an open letter ad- 
dressed by four Law teachers to the Chief 
Justice of India. The letter in respectful 
language highlights certain points, which, 
in the opinion of the signatories, make out 
a case for a review or reconsideration of the 
decision. But, it was followed by a T. V. 
interview and a speech at a public seminar 
where motives were sought to be attributed 
to the Court by insinuating that the Court 
in conspiracy had released the culprits and 
there, I feel, the limit of fair and bona fide 
criticism was crossed. Further, you must 
have read in newspapers that a morcha or 
dharna was organised by certain women 
organisations at the Supreme Court premises 
expressing their resentment at the decision 
and calling for a reconsideration of the deci- 
sion. This again was entirely a wrong way 
of ventilating their grievance or criticism 
against the decision. In my view, even in 
democracy morchas or dharnas, which us- 
ually smack of populist pressure, have no 
place so far as the Courts and their deci- 
sions are concerned. ‘There are proper legal 
methods to get a wrong decision reviewed 
or reconsidered and appropriate steps by 
aggrieved party in that behalf could be 
taken but taking out morchas or dharnas is 
certainly not the way to express your dis- 
approval of a decision of any Court. 


Laws & Judicial System in U. S. S. R. 
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The other trend which has been noticed 
recently and which is more dangerous to the 
independence of the Judiciary is the tendency 
in some Judges of hovering around seats of 
political power. Hobnobbing with Ministers 
or Deputy Ministers or Law Officers of the 
Government, seeking favours for one’s 
family members for long distance travels 
unquestionably sully the bright image of the 
Judiciary. I have said this before and 
would reiterate it here. If Judges start send- 
ing bouquets or congratulatory letters to a 
political leader on his political victory, 
eulogizing him on assumption of a high 
office in adulatory terms, the peoples’ con- 
fidence in the Judiciary will be shaken; and 
if this can happen now, the day will not be 
far off when Judges may even seek appcint- 
ments and wait on him and other persons 
who count, and that will be the saddest day 
for the country and the judiciary. In fact, 
the recent news item which you all must 
have read has caused grave anguish and pain 
to me and many of my colleagues who have 
expressed their resentment. It is a very dis- 
turbing trend damaging the image of Judi- 
ciary from within and must be deprecated. 
The need for vigilance in that behalf cannot 
be overemphasised, particularly this year 
when seven vacancies are to be filled in the 
Supreme Court and any inroad on Judiciary’s 
independence must he stoutly resisted. 


“LAWS AND THE JUDICIAL SYSTEM IN THE U. S. S, R” 
By Mahabaleshwar N. Morje, Advocate, High Court, Bombay. 


People in India and in other parts of the 
world do not seem to have correct informa- 
tion about the laws and the judicial system 
in the U. S. S. R. We in India are very 
much influenced by the laws and the judi- 
cial system in Western countries. Our laws 
and judicial system, which are based on 
Anglo-Saxon system, need thorough and 
radical change ta meet the local conditions 
and requirements of the people at large. 
For this purpose we must have our own 
jurisprudence. Delay and technicality must 
be avoided and justice must be speedier and 


cheaper. The Judges should not act as road 
blocks in the way of progress and social 
transformation. 


Different Conditions and Nature of 
Litigation. 

In our country, we find that many basic 
questions and conditions regarding the nature 
of litigation are different from those which 
are prevalent in the U. S. S. R. and other 


Socialistic countries, in the East Europe. 
In the U. S. S. R., the property vests in the 
Government and hence there are no pro- 
perty disputes as we find in our country. 
For example there are no disputes be- 
tween the landlords and the tenants. 
There is also no unemployment. Every 
man or woman gets wages or salary 
according to his or her qualifications and 
hence there are no labour disputes of the 
kinds, we find here in India, Factories and 
workshops are not owned by private indivi- 
duals but they are owned by the Govern- 
ment and run by the Government or workers 
or peasants and other people and, therefore, 
the question of acting against the interest of 
the common man does not arise. All women 
are educated and employed. They possess 
equal social and economic status and hence 
there are no problems of offering dowry, at 
the time of wedding. In the U. S. S. R. mar- 
riages are based upon love and affection 
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and common likes and dislikes. [here is no 
rigidity while choosing marriage partners 
and hence there is no rigidity while granting 
divorce except when the children are born 
out of the marriage. Since every man and 
woman is employed and as such has. food to 
eat and house to sleep and therefore the 
incidence of begging or theft are very rare. 
It is interesting to note that in the U.S.S.R. 
the prices of essential commodities have re- 


mained steady for the last 40 years and, 
therefore, people are not affected by the 
evils of inflation. There is sound law and 


order. It would, therefore, be interesting to 
know moré about the important laws and 
judicial system as prevailing in the U.S.S.R. 


Questions 
Some of the questions that are normally 
asked about the laws and judicial system 


are (1) Whether a private person is prohi- 
bited from holding property, and if not, to 
what extent he can hold property? (2) Who 
can become a Judge and how Judges are 
elected and whether Judges can be called 
back? (3) Whether a man can be arrested 
without the order of the Court? Whether 
the proceedings of the Court are taken in 
public or in camera? (4) Whether the ac- 
cused person or defendant has right to have 
legal assistance and in what language 
Court proceedings are conducted? (5) Which 
is the highest body of judiciary in the 
country and how it functions? (6) What 
are the types of punishments which are in- 
flicted for the offences and what is the maxi- 
mum term for imprisonment and whether 


law provides for the capital punishment 
and if so for what offences? (7) Whether 
there is any provision for reviewing the 


Courts’ decision and whether there is right 
to appeal? (8) What are the provisions re- 
lating to the marriage and divorce in the 
U, S. S. R.? (9) What are the qualifications 
for becoming a lawyer and what is the per- 
centage of male and female lawyers in the 
U. S. S. R.? (10) Whether different dress 
is provided for the Judges and the lawyers? 
What are the special features of the New 
Constitution and what are the other laws 
available for the people for their welfare 
and protection ? 


Private Property 
While answering the first question it must 
be remembered that the Union of Soviet 
Socialistic Republic is a Socialistic State of 
the whole people expressing the will and 
interests of the workers, peasants and intel- 


ligentsia, the working people of all the’ 


nations and nationalities of the country. 
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All power in the U. S. S. R. belongs to the 
people. The foundation of the economic 
system of the U. S. S. R. is socialist owner- 
ship of the means of production in the form 
of State property (belonging to all the peo- 
ple), and collective farm and co-operative 
property. The State protects socialist pro- 
perty and provides conditions for its growth. 
No one has the right to use socialist pro- 
perty for personal gain or other selfish ends. 
The citizens of U. S. S. R. have certain basic 
rights. Every citizen has the right to work 
i.e. guaranteed employment and pay in ac- 
cordance with the quantity and quality of 
the work. Every citizen has the right to rest 
and leisure. This right is ensured by the 
establishment of working week not exceed- 
ing 41 hours per worker. Every citizen has 
the right to health and protection and 
every citizen has right for protection during 
old age, in sickness or even during complete 
or partial disability or loss of bread winner. 
Every citizen has the right to have housing 
and education. A citizen in U. S. S. R. can 
have limited private property arising out of 
his income and savings. He can also pos- 
sess a car and can have his private house 
which however cannot consist of more than 
5 rooms. 
Judges 


Any citizen of the U. S. S. R. who has 
reached the age of 25 may become a Peo- 
ples’ Judge. Peoples’ Judges are elected for 
a period of 5 years by the citizens on the 
basis of — universal, direct and equal suf- 
frage by secret ballot. Candidates for the 
posts of Pcople’s Judges are nominated by 
collectives of working people. 


Peoples’ Judges are accountable to their 
electorate. They are required to make regu- 
lar reports at working people’s meetings on 
their work and on the functioning of the 
court. If a Judge misuses his authority and 
does not justify the confidence placed on 
him, he is recalled and new elections are 
held. Instances of recalling a Judge are 
rare, but the fact that this can happen en- 
hances the Judge’s responsibility. Higher 
Courts are elected by the corresponding 
Soviets. 


In all Courts cases are heard by a col- 
legium consisting of a Judge and two peo- 
ple’s Assessors who have the same rights as 
the Judge in deciding the issues examined in 
Court. People’s Assessors are elected for a 
term of two and a half years at meetings 
of citizens at their places of work or resi- 
dence by a show of hands. ‘There are 
650,000 People’s Assessors in the U. S. S. R. 
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Detention 


No one may be arrested except by a Court 
decision or on the warrant of a procurator; 
no one may be adjudged guilty of a crime 
or subjected to punishment as a criminal ex- 
cept by the sentence of a Court and in con- 
formity with the law. All citizens are equal 
before the law and the Court. 

Proceedings in all Courts are open to the 
public. Hearings in camera are only allow- 
ed in cases where State secrets are involved 
or in order not to divulge information con- 
cerning the private life of the persons parti- 
cipating in Court proceedings. 


Legal Assistance 


_ The answer to the question is that a de- 
fendant has the right to legal assistance. 
Judicial proceedings are conducted in a lan- 
guage which all participants can understand. 
Those who do not know the language have 
the right to become acquainted with the 
materials in the case through an interpreter 
and to address the Court in their own lang- 
uage. 
Supreme Court 


The Supreme Court of the U. S. S. R. is 
the highest judicial body in the country. 
The Chairmen of the Supreme Courts of 
Union Republics are ex-officio members of 
the Supreme Court of the U. S. S. R. which 
examines as a court of first instance, cases 
of exceptional importance. Its plenum is the 
highest judicial instance. The plenary ses- 
sions are attended by the Procurator Gene- 
ral of the U. S. S. R. and the Minister of 
Justice of the U. S. S. R. The chief task of 
the plenum is to sum up judicial practice 
and see to the most correct interpretation of 
laws by the Courts. Moreover, by examin- 
ing protests on the motion of the Chairman 
of the Supreme Court and the Procurator 
General against sentences and judgments the 
Plenum exercises supervision of the judicial 
activities of all the Courts. 

The Supreme Court of a Union Republic 
has the right to take over, on its own initia- 
tive or by order of the Procurator, any case 
which for some reason has come to acquire 
special social importance. The sentences 
and judgments passed by the Supreme Court 
of a Union Republic are not subject to ap- 
peal. They may be examined by the Presi- 
dium of the Supreme Court of the Union 
Republic acting in a supervisory capacity. 


Punishments 


The punishments for criminal offences in- 
clude public censure, fines, deprivation of 
rights to hold certain posts or to engage in 
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certain activities, exile, banishment, correc- 
tive labour without imprisonment, and im- 
prisonment. There are two more types of 
punishment which are meted out as addi- 
tional ones — deprivation of a titie of 


honour or a military rank and confiscation 
of property. The latter is applied only when 
a grave crime is involved. Certain specified 
articles of prime necessity to the convicted 
person are not subject to confiscation. 


The maximum term of imprisonment is 
15 years. Prison terms over ten years are 
given for particularly grave offences and are 
applied to especially dangerous criminals. 
Longer terms of imprisonment are not ap- 
plied since they deprive a person of any 
prospects of his future participation in 
socially useful activity, and conflict with the 
corrective purposes of punishment. 


The law provides for capital punishment 
for persons who have committed an excep- 
tionally heinous crime such as taking some: 
body’s life or encroachment upon the 
foundations of the socialist system. The law 
does not permit the death sentence in the 
case of persons who were under 18 when 
they .committed their crime or of women 
who were pregnant at the time when they 
committed the crime or at time when the 
sentence is pronounced or is to be carried 
out. 

Right to Appeal or Review 


The verdict in a criminal case comes into 
force seven days after its pronouncement 
and that in a civil case after ten days. With- 
in that time the convicted persons, ‘counsel 
for the defence, the victims, the plaintiff 
and the defendant may appeal to a higher 
Court, and the prosecutor may appeal against 
the Courts decision. From this moment 
the execution of the sentence or decision is 
suspended until the case is reviewed by a 
higher Court. 


However, after a sentence or decision of 
the Court comes into force an appeal against 
the Court’s decision can be lodged with the 
relevant courts or agencies of the Procu- 
rator’s office which will act as a supervisory 
authority. 

Marriages and Divorces 

The Soviet Government does not en- 
courage the religion and therefore no re- 
strictions are imposed on the basis of reli- 
gion, nationality and race. There are seve- 
ral interreligious and international marriages 
in Soviet Union. According to the recent 
statistics one marrige out of seven marriages, 
is mixed marriages. At the age of 16, the 
younger can decide whether to take the 
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mother’s or father’s nationality. Under the 
laws of Soviet Union minimum age of mar- 
riage is 18. In exceptional cases marriage 
can be registered even before the age of 18. 
But it requires the permission from their 
parents and special permission from local 
authority. 

It must be noted that the Soviet Union 
does not entertain the religion, therefore, 
the marriages made in the Churches are not 


legally recognised. Marriages are required 
to be registered at the Registrars office 


or the local Soviet. or at Wedding places. 
The bride and bridegroom sign their names 
in the special book and their signatures are 
confirmed by a local councillor (A Deputy 
of the Soviet) or by the Registrar and by 
the two witnesses. Thereafter the marriage 
certificate is issued to the couple. 


In U. S. S, R. the divorces are granted 
more easily. Because in U. S. S. R. husband 
and wife have almost same social and eco- 
nomic status, and they marry each other in 
majority of the cases on the basis of mutual 
love and affection and therefore they prefer 
to have a divorce, when they find that it is 
not possible for them to continue to stay 
together as a husband and wife on account 
of certain differences. It must be noted that 
in Soviet Union 60 per cent of the divorces 
are initiated by women. That itself shows 
that Soviet women have acquired better 
confidence and status. 


Qualification for Lawyer 


Before a person is allowed to practice in 
a Court of Law he has to pass a diploma 
(course) in legal education and then only he 
is allowed to practice in a Court of Law. 
There are almost equal number of women 
lawyers practising in the Courts in U.S.S.R. 
There is no separate or special dress for the 
Judges and lawyers as we find here in India 
and in the Western countries. At the places 
we visited in the U. S. S. R. we found that 
Judges sat on a higher platform as we find 
in India. There are also separate places for 
the lawyers, for the prosecution and for the 
lawyers for the defence. Separate docks are 
also provided for the accused persons or for 
the witnesses. Witnesses are examined and 
cross-examined and the public is allowed to 
attend the Courts unless it is specifically 
provided otherwise for special reasons. 
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Constitutional Law 

New Constitution of U. S. S. R. came 
into force on 9th Oct., 1977. New Consti- 
tution has made very valuable provisions 
conferring the valuable rights on their citi- 
zens. Such rights are not found in any of 
the Constitutions of the Western countries 
including the Constitution of U. S. A„ Great 
Britain or France. Chapter 7 of the Part 2 
of the Constitution states that every citizen 
of U. S. S. R. will have the right to educa- 
tion, he will also have the full social, eco- 
nomic, political and personal rights. The 
citizen of U. S. S. R. also will have the 
right to work i.e. to say guaranteed em- 
ployment, and he will get pay according ta 
the quantity and quality of his work. He 
will have the right to rest and leisure and 
this is ensured by establishment of working 
week, not exceeding 41 hours. He has alsa 
the right to health protection. He is ensured 
of free and qualified medical aid, provided 
by the State Institutions. He has also the 
right of maintenance in old age and in sick- 
ness and in event of the partial disability or 
loss of the bread winner. He is also given 
the right of housing. There is no other 
country in the world which confers so many 
basic rights on the citizen. 


Otber Laws 


In addition to the Constitutional law 
there are several other important laws which 
are enacted for the welfare of the people 
and the society at large. These include 
laws relating to the land law which is design- 
ed to ensure radical use of the land, water, 
minerals, forests, collective farm, [aws 
which regulate organization and relations be- 
tween the collective farms. There are family 
laws which lay down conditions and proce- 
dure for dissolution of marriage, rights and 
duties of the spouses and which regulate re- 
fationship between parents and children etc. 
There are criminal laws which are designed 
to provide protection for the Soviet social 
system and socialist property and the right 
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of the citizens against criminal encroach- 
ment. 
By and large it must be noted that the 


laws are enacted for the welfare of the com- 
mon man. The common man is not requir- 
ed to pay heavy costs for the purpose of 
litigation. There is also no delay in dispos- 
ing of or deciding the cases. 
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“THE LAW OF RESTITUTION” by Sir 
Robert Goff, D.C. L. Judge Q.B. Divi- 
sion, Master of the Bench of the Inner 
Temple, Chairman of the Council of 
Legal Education and Mr. Gareth Jones, 
LL, D. Honorary Bencher of Lincoln’s 
Inn, Downing Professor of Laws of 
England, Cambridge University, 2nd 
Edition published by Sweet & Maxwell, 


London in 1978 (available in India 
with N, M. Tripathi (P.) Ltd., 164, 
Samaldas Gandhi Marg, Bombay.) 


Pages 614. Price £ 27.00. 


This book though on a terse legal sub- 
ject makes a compulsive reading, in that, 
a tough subject has been explained in 
such easy language that when one starts 
reading it, one does not like leaving the 
book till time available runs out. 


The subject matter in this book 
deals with the problems of restitu- 
tion arising in England based on princi- 
ples of equity and a large number of sta- 
tutes, in force in that country. Even then 
the author has taken note of case law 
pronounced nat only in U. K. but also in 
a large number of other countries such 
as United States of America, Australia, 
South Africa etc. In the bibliography we 
find a mention of a book by one Indian 
author “Pollock and Mulla”, This will 
indicate the deep study the author has 
done in writing this treatise on “the Law 
of Restitution.” 


Every principle involved, even shades 
of principles, views in opposition have 
been meticulously dealt with and there 
is hardly a statement which is not sup- 
ported by a precedent. 

The paper, printing, binding, the out- 
ward virtues of a good book are excel- 
lent. The always useful “content”, List 
of Case-law referred to and a copius in- 
dex are also there which make the task 
of reference easy. 

As a standard book on law it should 
find a place in every good Law Library. 

B. D. B. 





“COMMENTARY ON THE MERCHANT 
SHIPPING ACT, 1958. VOL. 1.” By 
A. B. Gandhi, of Middle Temple, Bar- 
at-Law, Hon. Editor of the Journal of 
Shipping, Customs and Transport Laws. 
January 1979. Milan Law Publishers, 
15/2 Navajivan Society, Bhadkamkar 
Marg, Bombay. Pages vii + 336. Price 
Rs. 50/- or Rs. 150/- for the set of 
3 volumes, 


The Merchant Shipping Act. 1958 is 
based on the national law of India, yet, 


its operational aspect of shipping tonnage 
is governed by International Law and 
Conventions. Since the passing of the 
Merchant Shipping Act, 1958, many 
amendments have been carried out in the 
Act to give sanction to the International 
Conventions. The Amending Act 21 of 
1966 gives effect to the International Con- 
vention for the safety of life at Sea; The 
Amending Act 25 of 1970 gives effect to 
three International Conventions relating 
to International Convention fer the Pre- 
vention of Pollution of the Sea by Oil, 
1954; The International Convention of 
Limitation of Liability of Owners of Sea- 
going Ships, 1957; and International Con- 
ventions on Load Lines, 1966, and many 
other amendments have been incorporat- 
ed in these three volumes by the author. 
He has also taken care to include up-to- 
date case law on the subject. 

This third volume contains five parts 
viz., (i) Control of Indian Ships and Ships 
engaged in coasting trade (ii) Sailing Ves- 
sels (iii) Penalties and Procedure (iv) 
Miscellaneous (v) Repeal and savings and 
Merchant Shipping Rules. 

The three volumes together would be 
very useful to the legal profession and 
to those who are connected with this 
highly international shipping industry. 

L. K. K. 


“TENANCY LAW IN RAJASTHAN” by 
S. K. Dutta, M.A., LL.B., Advocate 
with foreword by Mr. Justice P. D. 
Kudal, Rajasthan High Court, First 
Edition, 1979; Published by Western 
Law Publishers, Jaipur. Pages xxiii, 
630. Price Rs. 65-00 
This book contains the most exhaust- 

ive and analytical commentary on the 

Rajasthan Tenancy Act (3 of 1955) and 

the Ceiling Law in the State of Raja- 

sthan, 


The author has incorporated all the 
amendments up to December 1978 both 
in the Act as well as in the Rules. The 
author’s commentary gives the point-to- 
point exposition of law with detailed 
synopsis and headnotes, The relevant 
references of procedural law and other 
enactments at the appropriate places 
have enhanced the usefulness of the 
book. All the important Case-Law on 
each topic has been cited in the com- 
mentary. 

The book is divided into three perts, 
part I contains the text and a detailed 
commentary on the Rajasthan Tenancy 
Act, 1955, Part-II contains the Rules and 
Notifications with detailed Index and 
Part-III deals with the Ceiling law along 
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with the Rules and a brief commentary 
based on latest case law. 

There can hardly be any doubt that 
this book which covers the whole field 
of Tenancy Law in Rajasthan in such a 
comprehensive manner, would be of 
considerable help to the Bench and the 
Bar and the Revenue Courts and offices 
in Rajasthan. ~ 

U. 5. D. 


THE PAYMENT OF GRATUITY ACT, 
1972: By Shri D. S. Chopra, B.Sc. 
LL.M., Advocate, Published by East- 
ern Law House Pvt. Ltd., 54 Ganesh 
Chunder Avenue, Calcutta - 700013. 
Pages 26 + 222, Price Rs. 25-00. 
Gratuity in its etymological sense 

means a gift especially for services ren- 

dered. A claim for gratuity is now a legi- 
timate claim which the workman may 
make and which may in appropriate 
eases give rise to industrial dispute. 
Gratuity paid to workman is intended to 
help them after retirement or super- 
annuation, death, retirement, physical 
incapacity, disability or otherwise. It is 
one of the efficiency devices and is con- 
sidered necessary for an orderly and 
human elimination from industry of 
superannuated or disabled employees. 

Gratuity is earned by an employee for 

a long and meritorious service. It is paid 

to a workman to jensure good conduct 

throughout the period of his service. 

Gratuity ensures security of a worker’s 

superannuated life. The author has dealt 

in this handy book all aspects of the 

Payment of Gratuity Act, 1972, in his 

own lucid style supported by important 

case law on the subject. Even a layman 
can have an easy access to finer aspects 
of the laws. The definition section has 
been treated with great details, so as to 
enable the readers to understand the 
provisions of the Act clearly. The rules 
of Union and State Governments along 
with gratuity calculator have been incor- 
porated. The book will be immensely 
useful to the lawyers practising on 
labour side, commercial establishments, 
the authorities as well as the Ere 

S5, 5. G. 


“A JUDGE'S MISCELLANY” (Second 
Series) by M. Hidayatullah, former 
Chief Justice of India, currently Vice- 
President of India; [st Edition Pub- 
lished in 1979 by M/s. N. M. Tripathi 
(P.) Ltd., Bombay. Pages 207, Price 
Rs. 50-00. 

-This is a second volume in the series, 

the first one having been published as 
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far back as 1972. A reading of this book 
makes one feel that the readers need at 
least a few more “successors” to this 
volume too, The vast, unfathomable ex- 
perience that the learned author has not 
only in the field of law but also in the 
sphere of administration and above all 
in the depths of human nature will not 
make it difficult for the author to write 
a few more ‘Miscellanies’ to enrich the 
world of literature, 

The book contains scripts of the lec- 
tures delivered by the author in (1) Shri 
Ram Memorial Lecture and (2) Shri 
Narsa Raju Memorjal Lectures, 4 Con- 
vocation Addresses, 4 essays which are 
pieces of loud thinking indulged by the 
author and 4 literary pieces. 


This variety of topics in a true sense 
justifies the title “Miscellany”, In every 
lecture, address or essay one can see the 
author putting forth with vigour his idea 
for reforms in legal, social, educational 
and even in religious fields. 


An excellent index, has made this 
book useful for reference too. 

B. D. B. 

DECLARATORY JUDGMENTS : THE 


LAW OF DECLARATORY ACTION: 
By V. G. Ramachandran, M. A.. B.L., 
Advocate and V. R. Gopalan, B.Com., 
B.L., Advocate. 1979. Published by 
A, S. Pandya for N. M. Tripathi Pvt. 
Ltd., Bombay. Pages xxxvi + 232. 
Price Rs. 55-00, 


In democracy the rights and liberties 
of every citizen require to be guarded 
most assiduously by the Courts. That is 
their primary duty, This is effectively 
done by declaratory judgments — a 
remedy available to the litigant on the 
original side of the lowest to the highest 
Courts of the land, An original action 
can be instituted according to jurisdic- 
tion and valuation in any Court. for de- 
claration of one’s right to property, sta-. 
tus, constitutional freedoms, or any other 
right which is questioned by the oppo- 
site party. However, the litigants have 
not properly understood the utility and 
the comparative ease and cheapness of 
the declaratory judgments as against the 
writ proceedings, 


The subject of Declaratory Judgments is 
a vast one. In India it appears to be only 
slightly understood. The authors have 
done a signal service to the legal pro- 
fession in writing this book the first 
authoritative work on this subject pub- 
lished in India. 
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The book would be very useful to the 
Lawyers and Judges. 
: L. K. K. 





“LEGAL FICTIONS”. By V. K. Varada- 

' chari. (Author of ‘The Law of Hindu 
Religious and Charitable Endowments; 
Law of Commission and Receivers’ 
etc.,), First Edition, 1979: published 
by Eastern Book Company, Lucknow 
(U. P.) Pages xi and 127: Price 
Rs. 20/-. 


In this book the author has outlined 
the structure and process of legal fictions 
in a systematic manner and brought out 
their institutionalised role and motiva- 
tional functions, The diversity of situa- 
tions in which fictions have operated 
have given rise to a diversity of legal 
incidents of the various classes of fic- 
tions. Of special importance are the 
legal fictions which operate in na- 
tional laws. Chapter VII of the book 
which deals with legal fictions 
deployed by the legislature and the judi- 
ciary therefore deserves special atten- 
tion. The chief characteristic of a legal 
fiction is a deliberate false assumption of 
fact and the false assumption (which is 
irrebuttable) is employed to achieve a 
lawful result. These aspects have been 
succinctly but adequately explained in 
this chapter. 


The author deserves to be congratulat- 
ed for his efforts in bringing out this 
book which contains an in-depth study 
of this important legal concept. The dis- 
cussions in the book have been profusely 
illustrated and the important case law 
bearing on the various points involved 
has been cited and elucidated. This book 
is a must for every legal practitioner and 


for every law library. 
U. S. D. 


“THE MODERN LAW OF TRUSTS” by 
David B. Parker, LL. B., Barrister, Pro- 
fessor, University of London and An- 
thony R. Mellows T. D., B. D., Ph. D., 
LL. D., A. K.C. Professor, University 
of London, 4th Edition Published in 
1979 by M/s. Sweet and Maxwell, 
London (available in India with M/s. 
N. M. Tripathi (P.) Ltd, Bombay) 
Pages 428 Price for Paper Back edi- 
tion £ 8.00 net in U. K. only”. 


When the law of Trusts is not a codified 
enactment but has developed through 
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equity, case law and other enactments 
which have an indirect impact on Trusts, 
compilation of such a book is really a 
matter of real hard painstaking work 
with acute intelligence, which the au- 
thors have achieved in abundant mea- 


sure. 
The law is as was available in U. K. 
as on 1-1-79. The long list of case law 


referred to and statutes dealt with have 
added to the ease of reference, so also 
the copious index. 


The Book is a real good one, for the 
student, for the Bench and the Bar and 
for those philanthrophists who want to 
create trusts with no future headaches 
to the trustees or to the beneficiaries. 

B.D. B. 


THE LAW OF INSURANCE: by Raoul 
Colinvaux; of Gray’s Inn, Barrister. 
Fourth Edition, 1979. Published by 
Sweet & Maxwell Ltd., London, Distri- 
buted in India by N. M. Tripathi, Pvt, 
Ltd., Bombay Pages Ixxix + 556. 
Price £ 22.00. 


This work was originally written by 
Mr, J. B. Porter in 1884, treating in one 
volume, Life, Fire and Accident Insu- 
rance. It was subsequently edited by 
Mr, G. Stone in 1921 and by Mr. T. W. 
Morgan in 1925 and 1933 and it continued 
to be a standard work. On death of Mr. 
Morgan the Publishers asked Mr. Sidney 
Preston to carry out a complete revision 
of the work. Mr. Preston after studying 
every case cited in the modern works on 
insurance law produced an enormously 
detailed manuscript. Task of reducing 
material was entrusted to Mr. Raul P. 
Colinvaux, The result of the work of 
Mr. Preston and Mr. Colinvaux is based 
on Porter’s frame work but is really a 
new book. 


The author of the present edition says 
that, “this work was never designed as 
a law students’ primer, but for the busy 
solicitor, for the New York lawyer at his 
desk, for counsel tripped by a judicial 
aside, for Lloyd’s broker or anyone else 
in the industry, in U. K. or overseas, wha 
must keep clear wits sharpened with au- 
thenticity”, It will be seen that this 
claim is fully justified. The work is re- 
ally outstanding by any standard and is 
a must for those for whom i: is meant. 

E L. K. K. 
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BUSINESS LAW IN INDIA: By Surajit 
Sengupta, M. A. of Lincoln’s Inn, Bar- 
rister-at-law; Diploma in International 
Affairs (London University), Professer 
of Legal and Social Studies; St: Zavier's 
College, Caleutta. 1975. Published by 
R. Dayal -Oxford University Préss 
Calcutta. Pages IX + 872, 
Rs, 47.50. 

The Author has defined law as “a body 
of rules relating to particular types of 
human actions as are determined from time 
to time by the legislature and enforced by 
the judiciary, On account of trade dit- 
ferent parts of the world are brought 
very close to one another requiring very 
cléar-cut laws to govern their actions 
and ensure speady justice when dif- 
ferences arise. In this. work these rele- 
vant laws are dealt with in a masterly 
manner, ' ` 

This appears to be the only text beok 
which covers so many Acts and Rules on 
different branches of commercial, Indus- 
trial and Economic Laws and would be 
more than sufficient to meet the needs of 
students appearing for the professional 
examinations like those conducted by the 
Institutes of Cost Accountants, Chartered 
Accountants and the Company Secre- 
taries. The book is certain te find ap- 
preciation from : students of law at all 
levels, academic or professional. 

L. K. K. 

“LAW OF PRESUMPTION AND 
ADVERSE INFERENCE (CIVIL AND 
CRIMINAL)” by Shri B, K. Amin, Bar- 
at-Law, B. A., B. Sc., Advocate Supreme 
Court, Ist Edition published in 1979, by 
Western Law House through” The New 
Gujrat Law House, Law Book-sellers 
and Publishers, Teen Darwaza, Ahmeda- 
bad; Pages 158! Price Rs. 27/-. 

The author has chosen quite a few im- 
portant and contiguous sections of the 
Evidence Act and collected the Texts, 
judicial interpretations and comments 
thereon in one place, In-order to achieve 
brevity, the author has not sacrificed 
clarity, ; 

This small booklet will have great uti- 
lity te the students and the profession 
alike. 

B. D.B. 


SETTLEMENTS, WILLS AND CAPITAL 
TRANSFER TAX: By N. G. H. Hal- 
lett; M. A., of Inner Temple and Lin- 
coln’s Inn, Barrister, and Nicholas 
Warren, B, A., of Lincolnjs Inn, Bar- 
rister, Published in 1979, by Sweet & 
Maxwell ‘Ltd., Londen. In India Dis- 
tributed by N. M. Tripathi, Pvt, Ltd., 
1980 A, I. R. Journal 5 (1) (July) 


Price 


Bombay, Pages xx + 245 price & 11,95 

in U., K. 

In 1975, when the Capital Transfer 
Tax was introduced, a completely new 
system of taxation in relation to wills 
and settlements was brought about; re- 
quising every such document to be re- 
examined in relation to the new rules. 
For rendering correct and perfect advice 
to their clients the draftsmen and legal 
advisors had necessarily to know these 
rules to minimise the impact of Capital 
Transfer Tax. 

This book is primarily concerned with 
solving the problems of the adviser and 
draftsman in relation to Capital Transfer 
Tax while dealing with existing or in- 
tended settlements or wills, 

There is very little case law on the 
subject, the practice rests on official and 
unofficial statements and opinions ex- 
pressed in Press Notices, correspondence 
and elsewhere by the Revenue which has 
no statutory force, These official views 
and concessions as published are referred 
to in this book, 

The book is a very useful book and has 
been kept quite up-to-date, 

L. K.K. 


“COMMENTARY ON THE HINDU SUC- 
CESSION Act, 1956” by Shri. Ramesh- 
war Dial, B. A. (Hons); LL. B. and 
Adarsh B. Dial; B. Se. (Hons.) LL. B., 
Advocates, Supreme Court and Delhi 
High Court; 3rd Edition published in 
March 1979, by Anand Law House, 
Delhi-110006; Pages 214 + 95, Price 
Rs. 60/-. 

Codification of Hindu Law has been a 
piecemeal affair and like a jigsaw puzzle 
unless all pieces are placed in their pro- 
per places, it is difficult to get in proper 
perspective a full picture of Hindu Law 
as it is at present, with a back ground 
of how it was in the past, and an idea of 
how the people and the politicians want 
to shape it in future. This being so to 
write a short commentary even on a 
piecemeal legislation becomes quite a 
task for an author who tries to encom- 
pass all his ideas in the space of a few 
pages. i 

Some improvements are quite noticea- 
ble in this edition, such as addition of 
synopsis, extensive contents and a copious 
index which are very helpful to a reader. 

The authors to give the latest position 
of the law have attached an addenda 
bringing the.matter as up-to-date as end 
of February 1979. 





B. D. B, 





_ . The Hon'ble Mr. justice 
MANOMAR RAMCHANDRA 
WAITEAR, 

Judge, Bombay High Court, 

Born on 8-7-1922, he passed his M, A. 
(Eng. Lit) and LE, B. Examinations from 
Nagpur University and passed LL. M. Exa. 
mination from Bombay University in 1948, 
being the only successful aandidate of that 
year. Practised for 3 years, and entered 
Judicial Service as Civil Judge on 4.1.1950. 
Was promoted as Assistant Judge in 1982. 

“Worked as Special Officer at Nagpur of 
Nagpur Bench of the High Court of Judicaturs 
at Bombay. He was promoted as District and 
Sessions Jadge in 1971. 

He was Inspecting District Indge at Poona 
prior to his appointment as Judge of the High 
Court, He commenced his work ag Judge of 
the High Court at Nagpur Bench on 20.1.1979, 








The Hon'ble Mr. Justice 
RAMESH SHARADRAO PADHYE 


E Judgo, Bombay High Oourt. 
Eorn on 16-2.1928. Did his B.A., LL.B., at-Amravati. Praetised as Advogate 
. at Araravati and Wagpur Bench of Bombay High Court. Wes President of Amravati Bar 
Association anë Vise-Ohairman Bar Coundii of Mebarashtra, Appointed as a Judge of. 
Bombay High Couri on-27-4.1979, ns l i 








The Hon'ble Mr. Justice 
VAL LLABHDAS MCHTA., 
Judg gai Bombey High Couvi, 


Been on 26.4.1933 at Akola, Hed sehool education in Akola. Graduaied frese 
B. A. V. College Kanpur and passed LL. B. from Law College Nagpur. 


; ‘In 1966.67 elected as President of Rotary Olub of Akola. Elected member of Bar 
Council of Maharashtra in 1969 and 1973, Was unanimously elected az Viee.Chairmen 
of that Bar Council in 1974. k ae 


Was founder President of Radhadevi Goenka Women’s College Akola, Wn- 
snimously elected as President of Borar General Education Seciety Akola. 


Has been writing Articles ow various subjects which have appeared in National 
end International Journals. He passed Drawing Examination conducted by J. J. School 
of Arta Bombay. 


Visited Soviet Russia as a delegate of Indo-Soviet Oultural Association in 1971. 


Appointed as a Judge of Bombay High Court in 1979, 
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The Hon'ble Mr. Justice 
S. RANGANATHAN, 
Judge, Delhi High Court, 

Born on 31.10.1927. Had his education at 
Presidency College and Law College, Madras. 
Passed B. L. Degree Examination in 1949 
and took hig M. L. Degree in 1953. Enrolled 
in July, 1952 and was standing Coungel of ~~ 
the Income.-tax Depariment at Madras tilt 
February 1964 when he joined service as ` 
Judicial Member of the Income.-lax Appellate 
Tribunal. Worked as Judicial Member of the 
Tribunal at Hyderabad, Caloutta and Delhi 
and then as Vice-President and President of 
Appointed permanent Judge of 
the Delhi High Court in March, 1978. 


the Tribunal. 


The Hon'ble Mr. Justice 
MANGI LAL JAIN, 
Jutigs, Delhi High Court. 

Born on 22.7.1922. Joined service in Kola 
State in 1945, Elevated from the Higher 
Judiciel Service to the Rajasthan High Court 
on 1-7-1975. Transferred to the High Court 
of Dolhi on 24.7-1973. Nominated a Judge 
of the Special Court. 











The Hon'ble Mr. Justice 
N. N. GOSW AMY, 


Judge, Delhi High Court, 

Born on 28.9.1929. Graduated from Simle 
College and did LL.B., in 1952 from Punjab 
University Law College. Started practice at 
Delhi and later shifted to High Court at 
Ohandigarh in 1955. Practised in Chandigarh 
High Court till he finally shifted to Delbi in 
June 1968. Was an Advocate for Central 
Government, Delhi Administration and for 
States of Punjab and Haryana. Took over as 
Addl. Judge of Delbi High Court on 25.7. 
1878. 
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The Hon'ble Ms. Justice 
` LEILA SETH, 
Judge, Delhi High Court. : 


Educated in Loreto Convent, Darjeeling. 
Stood first in West Bengal in School Gerti- 
foato Examination of University of Cam. 
bridge in 1946. Called to the Bar of the 
United Kingdom, from Lircoln’s Inn on 
26.11.1987 after passing the Bar Final Exami- 
nations in Michaelmas Term, 1957 in which 
ahe stood first and was awarded Langdon 
Medal. Practiced in Patna High Court for 
about ten years and then at Calcutta High 
Court for about three years. From 1972 on- 
wards practised in the Delhi High Court and 
the Supreme Court of India, Did mainly con- 
stitutional and tax work. While af Patna 
High Court she was Junior Standing Counsel 
for I- T. Department and on panel of Btate of 
Bihar. Was designated Senior Advocate by 
Supreme Court of India w.o. f, 10.1.1977. 
Appointed Judge of the Delhi High Court ev 
35.7.1978, 
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The Hon'ble Mr, Justice 
J. D. JAIN; , 
Judge, High Court Delhi, 


Born on 91-3.1924 in Zira District, Feroz. 
pur (Punjab). Graduated in 1943 and passed 


LL.B. Examination 
Lahore in 1916. 
1946 and joined Panjab Civil Service (Judicial 
Branch) on 4-8.1950 on basis of competitive 
examination. Posted ag Regional Settlement! 
Commissioner at Bombay and Jaipur during 
the years 1965 & 1966. While on deputation 
with the Government of India, promoted to 
Punjab Superior Judicial Service as Additional 
District & Sessions Judge on 10-8-1967 and 
worked as Additional District & Sessions 
Judge/District end Sessions Judge Delhi till 
19.10.1979 Appointed Additional Judge of 
High Court of Delhi for a period of two years 
wW. e. f. 19.10.1979. 


from Law College, 


Enrolled as Pleader in- 


The Hon'ble Mr, Justice 
SULTAN SINGH, 
Judge, Delhi High Court. 


Born on 3.12-1924. After obtaining degree 
of Law of Delhi University he onrolled as 
Pleader on 18.4.1949 and as an Advocate on 
6-11.1951 of Punjab High Court. Enrolled aa 
an Advocate of Supreme Court of India on 
21.2.1959. Became a member of the Bar 
Council of Delhi from 18-1-1969. Praatigad 
both on the Original and Appellate Sides in 
the High Court and the Supreme Court in 
Oivil Law, Constitutional Law, Income-tex 
Lew, Sasles-tax Law, Company Law and 
Labour Law. Appointed as Central Govern. 
ment Pleader of the High Court of Delhi. 
Appointed as Additional Judge of High Court 
of Delhi w. e. i. 17.8-1978. 
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The Hon’ ble Mr. Justice 
G. R. LUTHRA, 
Judge, Delhi High Court. 


Born on 23.10-1925 in 

Sargodha (now in Pakistan) 

Stood Firat in LI. B. Clasa Law Moots. 

Practised ag Lawyer at Amritsar for about 
14 years. 

Secured Fourth position in the Competitive 


Examination of Punjab Civil Service (Jadicial 
Branch), held in 1950, 


Worked on deputation as Competent Officer 
under Eyacuee Interest (Separation) Act from 
August 1958 to February 1963, in Punjab, 
under the Ministry of Rehabilitation. 


Appointed as Judge, Small Cause Court: 
and Additional Senior Subordinate Judge on 
9.3.1963. On 16-1.1966, appointed as Senior 
Subordinate Judge, Delhi. Granted Selection 
Grade of Subordinate Judge in early 1986. 
Aprointed Assistant Sessions Judge, Delhi, on 
9.5.1967, 
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The Hon'ble Mr. Justice 


CHARANJIT TALWAR, 
Judge, Delhi Hiyh Court. 


Born on 28.4-1928. Obtained degree of 
Law from University of Delhi. Served in 
army as Officer for six years. Enrolled as 
Pleader, Punjab High Court, in 1958, and s8 
Advocate in October, 1960. Practised in 
Criminal and Civil cases, both Ociginel ss 


. well ag Appellate side. 


Worked as Government Counsel for Delhi 
Administration from 1972 to 1976, and Stand. 


.. ing Coungel for Central Government in the 
~ High Court from August 1977 to October 


1979. Member of Bar Council of Delhi from 
1969 to 1978, and Chairman of one of its 


. Disciplinary Committees. 


Appointed as Additional Judge of Delhi 


High Court w. e. f. 19.10.1979, 





Appointed as Additional District & Sessions Judge, Delhi, on 25.11.1967. Given 


pro forma promotion as Additional District & Sessions Judge In the State of Haryana 


w. o. f. 28:7.1967. > 


Confirmed as District & Sesaions Judge in the State of Haryana w. s, f. 


2.10.1970. 


Absorbed in the Delhi Higher Judicial Service w. o. f. 17-5.1971. 
Granted Selection Grade of i. 2000.2250 of Delhi Higher Judicial Servige on 


9-7-1973, 
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The Hon’ble Mr. Justice 
B. N. KIRPAL 
Judge, Delhi High Court. 
Born on 8-11.1937. Obtained degree of 


law from Delhi University. Started practice 
as pleader in 1981 and enrolled as Advocate in 
1962. Worked as Cəntral Government Pleader 
from April, 1967 to July, 1974. Appointed as 
Addl. Standing Counsel on-21-5-1972 and as 
Senior Standing Counsel in October 1973 to 
Commissioner of Income-tax Delhi. Elevated 


to the Bench of Delhi High Court on 20.11... 


1979, 


The Hon'ble Mr. Justice 
DEV-RAJ KHANNA, 
Judge, Delhi High Court; 

Born on 17-10-1923, at Amritsar got his 
education up to graduation at Ariritgar, Ob. 
tained LL.B. degvee in first class with dis- 
tinction from Simla. He won the Law College 
Declamation Contest. 


Practised fot about five yéars at Amritsar 
as Lawyer. In 1967 he became District & 
Sessions Judge in Punjab and mostly remained 
posted at Dathi. In 1971, he joined as Judicial 
Member, Tndéitié-tax Appellate Tribunal, and 
worked ag such at ¥Arious places including 
Dalhi, Jaipur, Bombay, Lucknow till early 
1977, He declined to be absorbed permahdntly 
in that Tribunal and came back as Segsiona 
Judge New Dalhi in March, 1977. From 
March 1978, he took over as Sales Tax 
Appellate Tribunal, Delhi. He wag elevated 
ag Judge of Dathi High Court on 19.10.1979, 





FUNDAMENTALS OF FREE LEGAL AID SCHEME 


(By: Mr. Justice Chandrashekhar Dharmadhikari, Vice Chairman, Maharashtra 
State Legal Aid and Advice Board). 


The State Government launched its free 
legal advice and aid scheme last year on 
April 14, which marked the birth anniver- 
sary of Dr. Ambedkar. The scheme has 
been formulated in accordance with the 
Directive Principles enshrined in Arti- 
cle 39-A of the Constitution. The prime 
motive of the scheme is that no individual 
is deprived of his right to seek justice on 
account of his social or economic back 
wardness. It, therefore, provides for free 
legal aid. 


In this context, it is pertinent to quote 
Dr. Ambedkar’s observations which he 
made during the course of a speech be- 
fore the Constituent Assembly: “We must 
make our political democracy a social de- 
mocracy as well. Political democracy can: 
not last unless there lies at the base of 
it social democracy. What does social de- 
mocracy mean? It means a way of life 
which recognises liberty, equality and fra- 


ternity as the principles of life. 
These principles of liberty, equa- 
lity and fraternity are not to 


be treated as separate items in a trinity. 
They form a union of trinity in the sense 
that to divorce one from the other is te 
defeat the very purpose of democracy. 
Liberty cannot be divorced from equality, 
equality cannot be divorced from liberty 
nor can liberty and equality be divorced 
from fraternity. Without equality, liberty 
would produce the supremacy of the few 
over the many. Equality without liberty 
would: kill individual initiative. Without 
fraternity, liberty and equality could not 
become a natural course of things. It would 
require a constable to enforce them. We 
must begin by acknowledging the fact that 
there is complete absence of two things 
in Indian Society. One of these is equa 
lity. On social plane, we have in India a 
society based on the principle of graded 
inequality which means elevation for 
some and degradation for others. 


“On the economic plane, we have a 
society in which there are some who have 
immense wealth as against many who live 
in abject poverty. On January 26, 1950, 
we are going to enter into a life of con- 
tradictions. In politics we will have equal- 
ity and in social and economic life we 
will have inequality. In politics, we will 
be recognising the principle of one man, 
one vote and one vote, one value. In our 
social and economic life, we shall, by 
reason of our social and economic struc 
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ture, continue to deny the principle of 
one man, one value. How long shall we 
continue to live this life of contradictions? 
How long shall we continue to deny equal 
ity in our social and economic lifeP If we 
continue to deny it for long, we will do 
so only by putting our political democracy 
in peril. We must remove this contradic- 
tion at the earliest possible moment or 
else those who suffer from inequality will 
blow up the structure of political de- 
mocracy which this Assembly has so 
laboriously built up”. 


In a democratic and socialistic set-up, 
every individual has a right to choose his 
destiny and adopt the suitable future 
course of action to reach that destiny. For 
instance, an illiterate can educate himself 
and turn literate; the poor can become 
rich or the disgraced can regain their pres- 
tige. In a society which does not allow 
such a scope to its individuals, the very 
future of democracy is in peril. That is 
why Article 14 of the Constitution declares 
that no person will be denied equality 
before the law or equal protection of the 
law. There are other Articles, too, in the 
Constitution which provide for an equa} 
opportunity before the law to the persons, 
who belong to the socially and economi: 
cally backward classes. The future of 
democracy is as good as sealed in a 
society which denies to its illiterate or 
underprivileged citizens equal opportuni: 
ties in all spheres of life. This is precisely 
the reason why the Constitution while 
proclaiming equality before law has pro- 
vided for special and preferential opportu- 
nities and rights to the socially and econo 
mically backward classes. 


A misgiving prevails in the minds of the 
people at large that granting special con- 
cessions or rights to certain strata of 
society is the very antithesis of the doct- 
rine of equality. But those who harbour 
such notion lose sight of the fact that 
equality in essence means meting out 
equal tréatment to persons who are equal. 
As a corollary, it follows therefore, that 
meeting out equal treatment to the un- 
equals would mean breeding inequality. 
For those who were never equal either in 
economic or social sense of the term, the 
treatment on par with the relatively ad- 
vanced, means inequality itself. There are 
those who in their whole life never get a 
chance to know what equal opportunity 
stands for, for whom the life has always 
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been a non-starter- Will it be-called parity 
to treat them on par with those who are 
at the highest rung of the social ladder? 
Equality or equal opportunity implies in 
itself equal treatment to all who belong 
to the same class. But to treat economi- 


cally and socially backward peo- 
ple on the same footing as an 
advanced class, cannot be called 


equality. In fact such treatment to people 
who are on essentially dissimilar planes is 
against the very principles of equality. 


CONSTITUTIONAL SAFEGUARDS 


Had the Constitution itself not provided 
certain concessions or safeguards to the 
backward classes, the very Article of 
fundamental right to equality or equal op- 
portunity would have been futile. With- 
out Constitutional provisions of special 
concessions to backward classes, Articles 
relating to equality would have been noth- 
ing but a mockery. Even though the rights 
conferred were fundamental, they would 
have become inhuman without these con- 
cessions. All these Constitutional provi- 
sions are genuinely in the interests ot the 
entire society. They aim at creating those 
socio-economic conditions which will help 
us bring the backward classes on par with 
the advanced strata. The basic thinking 
behind it is that the society which looks 
after the welfare of its most backward 
sections thereby guarantees ‘to itself ulti- 
mate stability and happiness. The object 
of these special provisions is to bring 
backward classes in a given period of time 
to the level of advanced classes so as to 
guarantee them equal opportunities in 
life. A caste-ridden society like ours postu“ 
lates the backwardness of certain castes. 
Quite often, we tend to make sweeping 
generalisations about certain castes and 
cast aspersions on the entire caste for the 
sin of an individual. Hence the labels like 
‘Criminal Castes’ etc. still subsist. In such 
a society socially and economically back- 
ward sections or groups are many times 
also caste groups.-The Constitution has 
recognised the principle of economic and 
social backwardness as criterion for spe- 
cial concessions and that is why the signi- 
ficant part of our Constitution is devoted 
to the promotion and welfare of scheduled 
castes and scheduled tribes. 


It is against this backdrop that a major 
portion of the Constitution had to be de- 
voted to the subject of the so-called un- 
„touchables, the scheduled castes and tri- 
bes etc. A noteworthy factor is that the 
Constitution refers to the “economically 
and socially backward classes”. However 
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the actual experience has shown that the 
very classes which are socially backward 
are, at the same time, economically back- 
ward, too. So in the ultimate analysis 
social structure means economie struc: 
ture, Since the socially backward and the 
poor are one and the same stratum, the 
free legal aid scheme has accepted the 
criterion of economic backwardness. It 
cannot be forgotten that social backward- 
ness in the ultimate analysis is the result 
of poverty to a large extent. A class of 
citizens who are deplorably: poor automa: 
tically become socially backward. In order 
to enable these backward classes to 
achieve rapid material progress, the State 
Governments have been giving them dif- 
ferent kinds of special concessions. These 
concessions are meant for equalisation of 
starting points. We had to make special 
provisions in the Constitution for these 
economic and social backward classes be- 
cause the rest of the community never 
felt that it was their duty to help the 
backward sections of our society. 


So long the socio-economic inequalities 
continue to prevail in our society and sa 
long the attitude of the advanced strata 
towards the poor and the backward does 
not change radically, these kinds of con- 
cessions to the latter would be perhaps 
necessary. So also the schemes like free 
legal aid. However, I would like to stress 
here that the scheme has not been formu- 
lated on the grounds of charity or pity for 
the backward. For it is easy to give charity 
or shower pity on someone. But it is rather 
difficult to render selfless service without 
expecting anything in return. At the same 
time, one should bear in mind that an ef- 
lort which secures or restores to the 
human beings their fundamental rights, 
cannot be dubbed as a “charitable gesture” 
The scheme ought to be judged on the 
same plane. The same criterion should be 
applied to it since its prime motive is to 
provide to all the citizens equal opportu- 
nity for the enforcement of their funds- 
mental right to equality before the law, 
Compassion and pity are different attitu- 
des of mind. Compassion implies a sense 
of duty and therefore commitment to help 
others. It implies relationship between 
man and man. We cannot forget that 
directly or indirectly everybody of us is 
responsible for their social and economic 
backwardness. The free legal aid scheme 
is not based on pity or charity but envisa- 
ges sharing amongst fellow citizens. It is 
preposterous for the upper classes to think 
that the underprivileged should eternally 
subsist on their charity and generosity. 
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Human dignity cannot be preserved on 
charity. At least in the matter relating to 
fundamental rights who are we to give 
them alms and adopt patronising attitude? 
Therefore the legal aid schemes is not bas- 
ed on charity but is part and parcel of 
principle of fraternity which assures dig’ 
nity to an individual. It is really very easy 
to give alms than to render free legal ser- 
vice. In a joint family where out of four 
brothers one is unprovided for, other 
brothers do help him. We do not call this 
help as'charity but this is known as frater- 
nity amongst brothers, This is taken to be 
a part of their duty. You cannot apply the 
principles of charity to the scheme framed 
for securing one’s fundamental right. 
Equality will have no meaning in the 
absence of equal opportunities. The legal 
aid scheme is therefore nothing but a step 
towards affording equal opportunities to 
poor class to secure justice which is their 
fundamental right. 


In this task, the co-operation of the ad- 
vocates, members of the Bar, social 
workers and the citizens is vital and all of 
us should regard it as our own duty to 
help implement the scheme successfully. 


The advocates will have to contribute 
a lion’s share in the implementation of the 
scheme. The scheme is to be implemented 
through the panels of the advocates spe- 
cially constituted for the purpose. They 
will get a nominal, paltry remuneration 
for this work. However, I will equate this 
remuneration with the dakshina a priest 
gets for worshipping the Almighty. A true 
priest or worshipper will pray to the God 
with the same devotion, unmindful of 
whether the dakshina given to him 
amounts to a meagre one and a quarter of 
a rupee or a thousand of rupees. Dakshina 
or remuneration the priest gets has no re» 
levance with his Almighty pooja or wor 
ship of Almighty. The nature of pooja 
does not depend upon Dakshina. So alsa 
sublime service to the poor is the motto 
of the sacred temple of justice. The worth 
of the service rendered by an advocate in 
furtherance of this free legal aid scheme 
cannot be valued in terms of...xupees, 
annas and pies, as is normally done in the 
market. The doctrine of exchange value 
cannot apply to social services. Two dis- 
tinct werds are used in this context i. e. 
value and price. The scope of these two 
words is distinct and different. Price is 
decided or settled on the basis of exchange 
value of the commodities in the market 
place whereas the value stands on its own 
footing. The backbone of the free legal 
aid scheme is sense of duty to fellowmen 
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i. e. sharing of knowledge etc. with the 
persons who are not well versed in the 
field. At the base of the entire scheme of 
free legal aid lies the spirit of co-opera: 
tion and sharing and it casts a duty on the 
senior advocates to render selfless service 
to the poor and the backward. The junior 
advocates will have to offer their co-opera’ 
tion by working with their seniors and it 
is expected that the ‘seniors will help the 
juniors without expecting any fees. They 
will work hand in hand. This will not only 
benefit the society as a whole but to some 
extent will also help lawyers class by im- 
proving the standard and quality of the 
legal profession itself. 


LEGAL AID COMMITTEES 


The scheme is to be implemented 
through a number of legal aid committees 
constituted at the levels of the district and 
taluka headquarters. There is a Legal 
Advice Board for the scheme, which con- 
sists of the Chief Justice of the High 
Court, the Chief Minister, the Honourable 
Shri Justice Bhagwati, Judge of the Sup- 
reme Court and other distinguished per- 
sons in the field of social work and legal 
profession. Moreover the Maharashtra 
State Legal Aid and Advice Board has 
ulso been constituted which is headed by 
the Minister for Law and Judiciary. A 
sitting Judge of the High Court is_ the 
Vice-President of this Board. The Com- 
mittees for Greater Bombay and Nagpur 
have been constituted under the chair- 
manship of the sitting Judge of the High 
Court and include the representatives of 
the advocates’ association, women, sche- 
duled castes and tribes and social service 


bodies. 


At the same time legal aid committees 
bave been. constituted for district and 
talukas. At district level 24 and taluka 
level 207 committees have been constitut- 
ed. The representatives of the agricultural 
labourers, scheduled castes and tribes and 
women are to be appointed on these com- 
mittees. The overall objective of these ar 
rangements is that the scheme should be 
implemented with the co-operation of 
people from all strata and sections of 
society. The district Judge and the senior- 
most Judge in the field will be the Chair 
man of the district and taluka committees. 
The Government pleader and the Block 
Development Officer will be the Secreta- 
vies of the district and taluka committees, 
respectively. 


The scheme provides free legal aid aud 
advice to those whose annual income is 
not more than Rs. 3,600/-. However this 
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incomelimit will not be applicable to 
women and children and members of the 
scheduled castes and tribes, in cases of 
disputes relating to the domestic matters. 
Similarly the Committee is at liberty to 
grant legal aid in case of great public im- 
portance or in a test case, the decision of 
which is likely to affect the cases of nume- 
rous other persons belonging to weaker 
sections of the community or in a special 
case which committee considers otherwise 
deserving. Similarly, the committee can 
take initiative to take action in certain 
cases which are of public importance or 
which involve the interests of the weaker 
sections. The legal assistance is to cover 
the expenses incurred on the court fee, 
payment to the witnesses, and copies of 
other relevant documents etc. The pro’ 
cedure of obtaining legal advice and aid 
has been prescribed. There is a provision 
to give some remuneration to the advoca- 
tes. However the scheme’s main aim is to 
bring about conciliation between the par- 
ties so that their differences are mutually 
settled. For this purpose conciliation cells 
will have to be established. In addition to 
these general cells for conciliation, the 
scheme contemplates appointments of ad- 
ditional special cells for women, schedul- 
ed castes and tribes etc. 


These conciliation cells will consist of 
such members who enjoy the people’s 
confidence and who can successfully 
handle the work of bringing about con- 
ciliation between the parties. 


When the committee thinks that the 
person who has sought free legal aid is 
genuinely eligible for the aid it will refer 
his case to the conciliation cell. The latter 
will serve a notice to both the parties and 
will try to bring them to a mutual agree- 
ment. In case the cell feels that such a 
conciliation would be most desirable but 
the person seeking legal aid refuses to 
come to a mutual settlement, such a per: 
son will not be eligible for the assistance. 
Such legal matters or proceedings can alse 
be referred to the concerned conciliation 
cells on which the courts’ or authorities’ 
decision is pending, provided the courts 
or authorities find it appropriate to bring 
about such conciliation. So the scheme 
lays stress on the settlement of disputes 
through mutual understanding. The 
scheme also contemplates that the conci- 
liation cells meant for women or schedul- 
ed castes or tribes shall act as liaison be- 
tween the committee and women or mem- 
bers of the scheduled castes and tribes 
residing within the area of the committee. 
It is also expected that these cells will try 
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to ascertain problems and difficulties 
which the women or persons belonging to 
scheduled castes and tribes are facing and 
bring them to the notice of the committee. 
The committee is then expected to take 
ali such steps and make all such recom- 
mendations as may be necessary tor the 
purpose of resolving the problems and 
grievances of persons belonging to these 
categories by resorting to the legal pro' 
cess. The cell is also expected to under- 
take socio-legal surveys and researches 
into the conditions of women and the per 
sons belonging to the scheduled castes 
and tribes and make recommendations 
for legal reforms to the Board through 
the committees. The cell has to look after 
the interests of women as well as persons 
belonging to the scheduled castes and 
tribes residing within the area of com: 
mittee and to protect and further their 
interest and ensure that the benefit ot 
legal aid programme reaches them. 


ULTIMATE GOAL 


Our ultimate goal is to build a just social 
order so that none has any grievances of 
injustice and the people live peacetully 
and amicably with each other. If the dif 
ferences among the people are settled 
through conciliation, ` negotiations and 
mutual understanding, they will be able 
to derive maximum satisfaction from such 
a social order which allows such a scope 
for conciliation. This is the essence ot 
‘neighbourhood justice.” It is universally 
acknowledged that a true ‘neighbourhood’ 
exists where the neighbours love one an- 
other. On the contrary, a neighbourhood 
where the neighbours merely live next to 
one another but do not ‘live together’, is 
neighbourhood only in the formal sense 
of the term. Such a neighbourhood can- 
not play any part in the prevention ol 
crime, tension or clashes. Neighbourhood 
without mutual relationship is mere for- 
mality and does not help either preven- 
tion of crime or settlement of disputes. 
The real spirit of democracy and justice 
requires the real inculcation of spirit of 
brotherhood. The well recognised alter- 
native to litigation is to arbitrate or 
mediate the disputes rather than take 
them straight to the court. . Informal 
settlement of disputes by conciliation and 
negotiations will also help the rule of 
law. The scheme, therefore, lays tress on 
conciliatory aspect, so that the people settle 
their differences amicably and through 
mutual understanding. This will help 
in preventing the crime in future. The 
whole scheme revolves round this theme. 


After all, the ultimate goal before the en- 
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tire civilised mankind today is to establish 
a socialist order where justice and the rule 
of law prevail and where love and human 
brotherhood be its foundation. This 
mutuality and mutual responsibility is the 
foundation of legal Aid Scheme. 


Under any of the schemes of this kind, 
framed to this date, the Judge and the 
members of the Bar were never asked to 
play so direct and active a role as is the 
case this time, The free legal aid scheme 
secures their direct involvement in its im- 
plementation. Along with the Judges, the 
lawyers, the people’s representatives and 
the social workers will have to extend 
their co-operation in the task of imple- 
menting the scheme. 


The formulation of any welfare scheme 
does not suffice. What is more essential is 
that the scheme should enjoy the con- 
fidence of the people. Without popular 
support and consensus, none of the wel- 
fare schemes can stand on its feet. Hence 
in respect of free legal aid scheme also, 
it will be necessary to create an atmos’ 
phere which helps in securing the people’s 
confidence. Unless the scheme gets sanc- 
tion of public opinion it will not be suc- 
cessful, 


The scheme is hardly one year old. The 
district committees were formed only in 
September 1979 and the process of ap: 
pointing nominated members on them was 
completed in December 1979. Though the 
taluka committees were established in 
November 1979, their actual formation is 
not over yet. However, a beginning has 
been made and the members of these 
committees have evinced keen interest in 
their work. The taluka committees are the 
backbone of the scheme. Most of the 
needy persons will be depending on these 
committees only. The scheme of this kind, 
however, cannot come into being over- 
night nor it can be implemented in a sin- 
gle day. Our experience has been that any 
scheme aiming at ameliorating the condi 
tions of the poor and the weak loses its 
import and meaning if it is not imple 
mented promptly. The weaker sections 
have no patience to wait any longer. Cer- 
tain rules and regulations etc. will have 
to be framed under the scheme. This task 
is not easy. However most of them have 
already been framed. Similarly though the 
formation of district and taluka com’ 
raittees is not complete yet, they have 
already begun to work. Due to unavoidable 
circumstances the work was delayed for 
some time. 


Fundamentals of free legal aid scheme 
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The committees have also been allocat- 
ed the necessary funds to enable them to 
start their work. Certain problems regard- 
ing the office accommodation etc. still 
exist. But steps are being taken to tackle 
them as soon as possible. 


NOVELTY 


Such difficulties are bound to be there 
when the scheme is so novel and innova‘ 
tive in its nature. However within the 
short span of one year, the Committees, 
right from the taluka to the Greater Bom- 
bay level, have received applications for 
assistance. In some cases, legal aid has 
already been granted while other cases 
are under the consideration of the Com- 
mittees. Steps are being taken to imple- 
ment the scheme more vigorously next 
year. So far the Committees from the 
taluka to the Greater Bombay level, have 
received about 1,000 applications for the 
aid. But one should bear in mind that the 
success of any welfare scheme cannot be 
gauged in figures or in quantitative terms. 
Šo there is no point in asking as to how 
much amount has been spent on the 
scheme or, how many persons were as- 
sisted, etc. Such figures are necessary, but 
they are not everything. It cannot be for- 
gotten that to a revolutionary measure the 
language of arithmetic is not applicable. 
The revolution has got its own symbols. 
To some extent it is the language of alge- 
bra. The legal aid scheme is framed to 
achieve a definite goal and its success 
cannot be measured on the touchstone of 
statistical or arithmetical figures alone. 


We have not received the exact figures 
so far. The scheme has been formulated 
with the intention of providing equal op- 
portunities of seeking legal justice to the 
poorest of the poor sections. Is it not 
enough to formulate such a scheme at the 
Government level? Many a time such 
schemes have proved to be trend-setters, 
opening new vistas for the poor. Though 
the scheme is still in the infancy stage, it 
has made headways within a short span of 
a year. That Maharashtra should take a 
lead in the entire country to implement 
the scheme is a proud achievement by it- 
self, 


There is yet another significant aspect. 
Steps have been taken to associate not 
only members of the judiciary and the ad 
vocates but the social workers, the profes 
sors and the principals of the law colleges 
and the law students as well in the im: 
plementation of the scheme. According to 
one of the, principles of natural justice, if 
a certain law is binding upon a person 
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and we expect the person to abide by it, 
it is necessary that the persons should 
know the law and that he should be in- 
formed about the existence of such a law. 
The law has its own limitations and does 
not have its own independent existence 
apart from the public opinion; the welfare 
laws have to be buttressed by the popular 
support. The law has a negative side to 
it, that is, the person may not violate it or 
do anything against it. But the law does 
not carry a positive aspect with it, that is, 
it does not and cannot inspire anyone to 
behave nicely. The law secures rights and 
opportunities too, but so long it does not 
reach the people, it does not enjoy the 
support of the common man. An individual 
cannot escape on the pretext of his ig- 
norance of the law, though this does not 
mean that everyone knows the law. An- 
other aspect of the natural justice is that, 
the citizens should be informed about the 
law or steps should be taken to furnish 
such information about law. Unless this-is 
done it will not be justifiable to hold the 
citizens responsible. 


It is against this backdrop that’ 
scheme has included the measures like 
organising the camps (shibirs} or using 
the mass communication media to publi- 
cise the scheme. The scope of the scheme 
is therefore not limited to the settlement 
of the disputes. But it is more broadbased 
to include those measures which will help 
in imparting a thorough knowledge about 
the law to the citizens. The work of pub- 
lishing the booklet on the various .social 
legislations in the people’s Janguage has 
also been taken up. So the scheme has an 
educative aspect also. This public educa- 
tion is bound to help the very process of 
rule of law. 


IMPARTING KNOWLEDGE 


Steps will be taken to impart the know- 
ledge about the law to the citizens 
through the mass media. The pace of the 
work could be accelerated if social ser: 
-vice bodies take up this work. It is in- 


the 
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tended to publicise the scheme on the AIR, ` 
the newspapers and other mass media 
Nobody will say that whatever work has 
been done is sufficient. For whatever work 
is accomplished under- a welfare scheme, 
the people will not be satisfied and they 
would expect more and more of it. That 
is why it has been decided to implement 
the scheme more vigorously and smoothly 
next year, It is expected that the news- 


papers and other mass media will 
offer their co-operation in the 
task. Ultimately, the success of 
the scheme will depend, to a 


greater extent, on the vigilance, duty-con- 
sciousness and promptitude on the part of 
the members of the committees. It is hop: 
ed that this collective help from every 
quarter will be forthcoming. 


The social service bodies also will have 
to offer their co-operation. For it will not 
be enough to offer legal advice to the 
needy. Some of the needy require docu- 
ments to fight a case; certain information 
may have ‘to be gathered; witnesses uae 
be needed. All this:cannot be provided by 
the advocates nor they can be expected 
to do so, One should bear in mind that 
in our country wealth and power are fre- 
quently misused; people are bought and 
pressurised, In the cases like the rich 
versus the poor, the landlords versus the 
tenant, men versus women and the com- 
mon citizen versus the State, the two par- 
ties are not equal. It is a fight between 
unequals. Sometimes the opposite party is 
strong enough which may make it difficult 
to collect information or proofs against it. 
Even the witnesses may not come forward. 
In such cases it is necessary that the social 
workers, social service bodies and the 
local Government officers come forward to 
help the poor and protect their interests. 
Without their -active co-operation the 
scheme which is noble in its content will 
not ‘reach the common man. 


(Adapted from Marathi) 
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LAW & PROCEDURE OF DISCIPLI- 
NARY PROCEEDINGS: by S. K. Dutt 
Sharma, M. A., LL. B. Published by 
Pt. H. D. Shastri “OM”. 1978 First Edi- 
tion, ‘Distributors: A One Agencies, 
Chandra Hira Building, M. I. Road, 
Jaipur. Pages 362, Price Rs. 50/-. 
During the last few years the law relat 

ing to service matters has been fast evolv- 

ing. The concerned authorities have ac- 


cepted that the rights. of public servants 
are justiceable and the - public - servants 
with their organised ‘unions have learnt 
and are exerting and strongly contesting 
their rights both with their departmental 
heads and in the . Courts of Law. It is 
therefore most essential that: those conv 
cerned with the administration of service 
laws and rules thereunder know the cor- 
rect procedure to proceed against’ delin- 
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quent officials. The aggrieved officials 
should also know their rights and liabili- 
ties and the manner in which to defend 
themselves when they are proceeded 
against for any violation of rules. This 
book would serve the needs of both. 


The work is strongly recommended to 
all those who are concerned with the ad- 
ministration of service laws and maintain- 
ing discipline in various services, as also 
to the Service Unions and the Civil Ser- 
vants and also to the lawyers when they 
are called upon to handle the cases by 
the law Courts. 


A similar type of book in Hindi has 
already been published by the same author 
which was awarded by the Ministry of 
Law in 1971 and is highly appreciated in 
the whole of India. 

la. K. K. 


PROPERTY AND COMPENSATION RE- 
PORTS, 1978 Volume 36: Editor in 
Chief-John Burke Bar-at-Law; Editor — 
Margaret Unwin LL. M. : Published by 
Sweet & Maxwell Ltd., London. (Dis- 
tributors in India — N. M. Tripatbi 
Private Ltd. Bombay.) Pages xvi plus 
488. Price £ 15.00. 


This volume of property and compensa 
tion Reports (1978) contains 43 reports on 
decided Cases, 19 by the Court of Ap- 
peal, 8 by Queens Bench Division; 12 by 
Chancery Division, 1 by House of Lords 
and 3 by Land Tribunals. As in the earlier 
volumes, each report is preceded by a pre- 
cise Headnote bringing out vividly the 
law-points decided in each case, to facili- 
tate quick and ready reference. The book 
also contains a Table of Cases, a Table 
of Statutes and a useful Index. A useful 
addition to the Law-Libraries in India. 


U. S. D 


A. S. MISRA’s LAW AND PRACTICE OF 
CHARACTER AND INTEGRITY 
ROLLS, (together with Rules, Rulings 
and Precedent). Second Edition, 1979, 
By I. S. Mathur, H, J. S., Dy. Secretary 
and Deputy Legal Remembrancer to 
the U. P. Government. Pages XXII 
+ 326. Price Rs. 40/-. 


The first edition of the book was pub- 
lished in 1972 but since then on account 
of considerable increase in the case Law 
and important changes brought about on 
the subject by issue of modifications of 
large number of Government Orders this 
second revised and enlarged edition be 
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came necessary. In this edition the author 
has re-written a large portion of the book 
and also deleted certain parts which were 
no longer of practical utility. The case 
law and Government orders have been 
brought up-to-date. 

The subject matter of the book is of 
vital importance to every Government ser- 
vant since his promotion, progress and 
even his retention in service depends on 
the entries made in his character and 
integrity rolls. 

The book would therefore be very use 
ful to Government Servants and their de 
partmental heads who are responsible for 
the maintenance of these rolls, and the 
lawyers and judges when they are called 
upon to decide cases where the aggrieved 
parties feel that injustice has been done 
to them. 


L. K. K 





PRESIDENT'S RULE IN THE STATES: 
Monograph prepared under the auspi- 
ces of the Indian Law Institute. New 
Delhi, by Dr. Rajeev Dhavan. Available 
from N. M. Tripathi Private Ltd., Bom 
bay 1979 Edition. Pages IX + 240. 
Price Rs. 25/-. 

The monograph deals with one of the 
most talked of and controversial constitu: 
tional subjects of the present day Indian 
politics. It is an in-depth study of Presi- 
dential rule in the States from the begin 
ing of the Constitution till to-date. It gives 
a critical analysis of the various occasions 
on which the President’s rule was clamped 
on different States and offers very valu- 
ablo suggestions regarding the constitu 
tional power to take over the administra- 
tion of a State. The interpretation of 
Art. 856, President’s rule and the Courts 
aud Presidernt’s rule and the Parliament 
have been deeply examined. Here in the 
book we find how the succeeding Pre- 
sidents, Prime Ministers, Governors and 
the Parliament have interpreted Art. 356 
to suit their convenience. 

L. K. K. 


“THE SUPREME COURT UNDER 
STRAIN — THE CHALLENGE OF 
ARREARS.” Monograph prepared by 
Dr. Rajeev Dhavan, assisted by Mrs. P. 
Kalpakam, under the auspices of “The 
Indian Law Institute, New Delhi’, Ist 
Edition 1978. Available from: N. ; 
Tripathi Private Ltd., Bombay. Pages 
164, Price Rs. 25/-. 

The old adage “Justice delayed is jus- 
tice denied” is very much true when in- 
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ordinate delay occurs in disposal of cases 
as a normal event in all courts including 
the Supreme Court. 

The authors have directed themselves 
to the study of delay in disposal and con: 
sequent accumulation of arrears in the 
Supreme Court of India. The in-depth 
study, collection of statistics, and the legi- 
timate inferences drawn bring to the fore- 
front the colossal magnitude of the pro- 
blem which has eluded a solution so far. 


The number of Judges have increased, 
the institution of cases has increased from 
year to year, the number of cases dispos- 
ed has also increased and yet the arrears 
have also increased out of all proportions. 
The disposal is not able to keep pace with 
new institutions. 


The authors have suggested ways and 
means of curing the malady and sore of 
these are worth giving a trial. 


The charts, graphs and the statistics 
displayed in this book show the intensive 
labour undergone by the authors in com“ 
piling this monograph which should be an 
eye-opener to the lawyers, Judges and of 
course to the legislators, who must see 
that justice is not only fair and cheap but 
also “quick”, The authors must be con- 

ratulated for focussing the attention of 
the nation on a very vital problem of the 
legal system — the Supreme Court delays. 


B. D. B. 


“THE INDIAN LEGAL SYSTEM”. Edi- 
ed by Dr. Joseph Minattur, Research 
Professor at the Indian Law Institute, 
New Delhi. Ist Edition, 1978, under the 
auspices of the Indian Law Institute 
New Delhi. Available with M/s. N. M. 
Tripathi Pvt. Ltd., Bombay. Pages 683. 
Price Rs. 45/-. 


A long felt need of having an overall] 
survey of Indian Laws in a concise, com- 
pact and yet a sufficiently comprehensive 
book has been fulfilled by the Indian Law 
Institute for the benefit of Indian and 
foreign jurists and law students, by pub- 
lishing this beautiful collection of studied 
essays by eminent Lawyers, Judges, Pro- 
fessors and Research scholars.: 


The Editor Dr. J. Minattur in his intro- 
duction had really introduced the reader 
with the source of Indian Law, how it has 
the seeds of customary law, elements of 
religious law and steady streams of 
English Laws making up the main stream 
of Indian Laws. Even French, American, 
Scottish Laws have also given their hues 
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and flavours to Indian law — a fact that 
is not well known to the Indian reader. 


Of the nineteen studied articles Hon’ble 
Justice V. S. Deshpande, C. J., Delhi High 
Court has contributed 4 articles and rest, 
one each. Each article is a masterpiece of 
studied exposition of the subject matter 
and for those who want to learn more, the 
authors have appended a list of books of 
“suggested Readings” at the end of each 
article. In our opinion in this collections 
of articles, no really important facet of 
Indian Law is overlooked. The ’ Indian 
Law Institute is doing yeoman service to 
Indian Law by publishing such books 
which will enrich any law library and add 
knowledge to its readers. 


A concise Index at the end is an addi- 
tional help for reference. 


B. D. B 


“CHEQUES IN LAW AND PRACTICI) 
— By Shri M. S. Parthasarathy, B. Com. 
(Hons), C. A. I, I. B; A. I. B. (London) 
Third Edition 1979 published by A. S 
Pandya for N. M. Tripathi (P) Ltd. Bom- 
bay. Pages xxviii + 504. Price Rs. 45-00. 


A “Cheque” is one of the many types 
of negotiable instruments with extensive 
use both in commercial undertakings, as 
well between individuals for payments 
and receipts. 


Now-a-days we take use of a cheque 
for granted and no one is worried till the 
cheque is returned or bounces back, for 
various reasons, some of which are nomi- 
nal, some technical while some can give 
rise both to Civil and Criminal liability. 
All these stages are dealt with in this 
book. The statutory provisions, the respon- 
sibilities of a banker and the case law- 
interpretation of the provisions are incor- 
porated in details in the 4 parts which 
logically and suitably divide the narra- 
tion, 


The Book is of immense utility to all 
and sundry more so to the businessman, 
a lawyer, a Judge, as a handy and authen- 
tic reference book, 


B. D. B. 





METHODOLOGY OF LEGAL DRAFTING — 
NEED FOR PRAGMATIC APPROACH oy 
(By: G. V. G. Krishnamurthy, Additional Legal Adviser & Arbitrator, 


Government of India, New Delhi). 7 


1. The Problem. 


How to improve the manner, style and 
language of laws has been a perennial pro- 
blem faced by the draftsmen, law-making 
bodies, judiciary and the society as a 
whole and the question possibly is as old 
as law itself. Law is often defined as social 
engineering. Irrespective of the social and 
political philosophies adopted by a State, 
it has always been’ considered essential 
that.a law drafted and passed should 
endeavour to be in accordance with the 
intentions of the authors and it should 
succeed in fulfilling the objectives for 
which it was made. In modern societies. 
every citizen’s life, both in public and pri- 
vate, is affected by various provisions of 
the Statute Book, starting from the cradle 
to the funeral ground. Having regard to 
-the fact that not only Commonwealth 
countries but also many other countries in 
the world have adopted British Parlia- 
mentary practices of law-making processes 
and are ever trying to improve on them, it 
would be appropriate to examine the at- 
tempts made to improve and reform the 
legal drafting in the past. 


Edward VI while expressing his dis- 


satisfaction on legal drafting observed “I 
would wish that...... the superHuous and 
tedious statutes that have been brought 
into are sum together and made more plain 
and short, to the intent the men might 
better understand them”. 
that followed, the Statute Law Commis- 
sions 1835, 1868 and 1875 had exercised 


their mind on improving the confused and ' 


unsatisfactory state of Statute Book both 
in content arid form. In the reports ‘sub- 
mitted to the Parliament by these Commit- 
tees, various suggestions were made on 
problems of language, elaboration, 
ture, arrangement and amendment, that 
often arise in legal drafting. 


` A legal draftsman who is assigned the 
task to draft a law in modern times should 
not only equip himself fully with all the 
legal material to. deal with the problem 
but ‘also innovate methods by which he 
. could satisfy through his draft (a) the 
. Government whose policies he has to 
tganslate into law; (b) the Parliament 
which is to pass it into law; (c) the judi- 
ciary which is to interpret and administer 
justice according to that law.’ -o 
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. have to advise or decide. 


In ‘the years 


struc- 
‘all times. 


- for the ju 


Therefore in drafting the proposals of 
the Government, a draftsman has to . take 
into consideration all the different objects 
and also consider the possible short range 
and long range conflicts that may arise 
while implementing and interpreting the 
law from time to time. 

A conflict may often arise between tha 
needs of legislators and the needs of the 
ultimate users. In the words of Sir Noel 
Hutton (1961) (24 Modern Law Review. 
page 21). — i : 

“The same document has to be designed 
to satisfy two distinct legislative audiences; 
first (in point of time) the Parliamentary 
audience, mainly composed of laymen, 
whose primary need is to ascertain, with- 
the minimum labour and preferably no 
reference to any document other than the 


- Bill itself, what is the purpose of each 


clause and section which they are asked 
to pass; and secondly, the expert lawyers 


.and other professionals who will seek'to 


find in the Act as passed a specific answer 
to’ each specific question upon which they 
One customer 
wants ‘a picture and the other wants 4 


` Bradshaw”. 


Similarly the interests of a citizen’ may 
cause: some ‘difficulties. “Ignorantia juris. 
non excusat, neminem excusat, haud excu- 
sat” is a compelling adage which exerts 
considerably on a draftsman to make his 
law intelligible to the citizen. 

The’ general criticism often repeated in 
Britain that statute law lacks simplicity, 


‘ clarity and precision and that it suffers 
from ‘unnecessary elaboration and: còm- 


plexity apart from its being unwieldy and ` 
bulky, equally applies to many Common- 
wealth countries, the system being the 
same. A statute however well drafted may 
not satisfy all people, on all points and at 
Nevertheless a. draftsman 
should always endeavour to ensure clarity 
while enunciating the law. The object is 
to communicate the law from the -legisla- 
tive authority to the people and in -doing 
so to translate the policy clearly. The 
rights and obligations it creates . should 
precisely be emphasised and the sanctions 
the law imposes should not give-any room 
es to, interpret it differently 
than what the law-maker intended... 


The problem often faced by a legal - 
draftsman, therefore is whether -he should ` 
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prefer (a) Statutes drafted in brief and in 
> general terms leaving wide discretion to 
interpret and apply as considered neces- 
sary by them, or (b) Statutes designed in 
elaborate detail to cover all expected and 
unexpected contingencies, regardless of 
length and complexity and leaving very 
little room for the courts to use their dis- 
cretion. 


H. The Approach. 


Many jurists, professional lawyers, 
parliamentarians, judges and experienced 
draftsmen applied their mind to this pro- 
blem in the past and expressed divergent 
views. The problem needs to be examined 
from different view points. 

Firstly, whatever might be the motive 
or object of the government in evolving a 
policy to be translated into a law, their 
immediate concern is always to obtain 
parliamentary approval. However, well- 
articulated a draft might be, if it does not 
satisfy the members of the Parliament and 
ultimately fails to secure their approval, 
the purpose would be defeated. Even 
though a few members of the legislature 
are legally trained, the majority of them 
are not familiar with the legal nuances and 
technical phraseology used in legal draft- 
ing. Therefore, in their interest, it would 
be necessary to make the draft easily intel- 
ligible and also self-explanatory. 


Mr. Ian Percival M. P. who gave evi 
dence before Sir David Renton Committes 
observed: “The more simple and clear a 
Bill is when presented to Parliament (a) 
the better it will be understood, and there- 
fore the better it may be considered and 
discussed; (b) the less time it will take, and 
(c) the more simple and clear it wili be at 


> 


the end”, 


Therefore it is necessary that a draft 
bill should contain clearly the policy and 
it should state how it affects the subjects 
and what it wants to achieve. Otherwise 
the passage of a bill through the legisla- 
ture may run into difficulties. Moreover 
legislatures being very zealous of their 
powers may not like to allow a bill to pass 
where it does not clearly spell out what it 
wants and how it affects the rights of the 
subjects and leaves much to be formulat- 
ed by the Rule-making bedy after the 
passage of the Bill. 

Secondly, a draftsman’s concern must 
be the ultimate user of the law. If a law 
is ambiguous and complex, the user of that 
law would find it extremely difficult to fol- 
low or obey the law, and if he fails to do 
so the object of the law would stand ut- 
terly defeated. A law must spell out in the 
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clearest pose terms what it wants the 
user to do or prohibits him from doing 
and a user has a right to expect this as a 
pane in regard to the law that governs 


Thirdly, a draftsman has to greatly bear 
in mind that a law would be subject to 
close scrutiny both in content and form, 
by lawyers and judges as well. While pre- 
paring the draft, he should foresee all the 
possible interpretations a judge may con- 
sider more appropriate than the one really 
intended. The object should be to leave 
no option to the judge except to give the 
meaning which the legislature contem- 
plated. This could be achieved by dexter- 
ously using the language ina carefully 
formulated structure of a Bill. 

Commenting on this aspect Lord 
Emislie, Lord Wheatly and other judges 
expressed their criticism in the following 
way.] 

“Most of the problems encountered by 
the Courts flow directly from the tendency 
of Parliament to ignore the virtue of en- 
acting broad general rules in which the 
principle and overriding intention can be 
readily seen, and try to legislate in detail 
for particular aspects of the mischief 
which presumably the statute is intended 
to curb. It is an eternal truth that one can 
seldom foresee every combination of cir» 
cumstances which may arise, and the prac- 
tical consequence of attempting to do sa 
and of drafting a statute so as to concen- 
trate unduly on foreseen examples is more 
often than not to conceal the general in- 
tention and the ambit of that intention in 
a welter of detached provisions which 
leave one in doubt as to whether a parti» 
cular combination of circumstances not 
expressly provided for was intended to be 
covered at all. It is probably the case that 
legislation in detail is resorted to because 
Parliamentarians harbour the suspicion 
that judges cannot be trusted to give pro- 
per effect to clear statements of principle” 

Even though the debate on varioug 
points of view could be endless, one has 
to explore suitable formulae in the light of 
experiences in the past. 

Ill. Pragmatism — An Essential Aid. 

The responsibility expected from any 
legislative body to make the statute book 
a comprehensive repository of intelligible 
law has to be shared mainly by the drafts- 
men who are employed in the task of 
drafting laws for the le islature in a coun» 
try. On account of rapid technological ad- 


1. Report of The Rt. Hon. Sir David 
Renton Committee, May 1975, p. 29. 
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vancement causing their impact on eco- 
nomic and social values great stresses and 
strains are experienced by modern socie- 
ties. They, in turn, exercise considerable 
pressure on legislatures to adopt new 
policies while abandoning the old to en- 
sure necessary changes. This demands 

eater skill in legislative drafting. If a 

aftsman fails. or falters to rise to the ex- 
pectations of the people or produces in- 
effective or inchoate drafts to meet the 
new challenges of the people, consequent- 
ly the damage caused to the progress of a 
nation is no small. That the legislative 
output from legislatures is ever increasing, 
in volume is admittedly true. 

Some of the statutes are unduly long 
e. g. Post Office Act 1969 of U. K. runs 
into 200 pages. Some of the Nationalisa- 
tion Statutes in India run into nearly 500 
to 600 pages. Though it is true that clarity 
and brevity cannot be sacrificed for want 
of elaboration, providing minimal details 
cannot be dispensed with in favour of 
brevity. In a draft bill, the language 
should be clear; simple and unambiguous 
leaving no difficulty either to a lawyer or 
a layman to understand the law and to 
follow the same. Neither complex lane 
age nor obscure expressions should be 
used. Commenting on this aspect Lord 
Denning M. R. observed.2.* 

“If we are seeking to see what different 
principles should be applied, the first 
would be to recommend simpler language 
and shorter sentences. The sentence which 
p into ten lines is unnecessary. It could 

e split up into shorter ones anyway, and 
couched in simpler language. Simplicity 
and clarity are essential. 

The second aspect is achievement of 
certainty, which means that all possibili- 
ties and contingencies should be carefully 
foreseen and provided for. However, it 
cannot be generalised that in all statutes 
all the details should be provided for. Sta- 
tutes may involve political, economic, 
social or administrative matters. Depend- 
ing upon the subject, circumstances and 
needs, while some statutes should contain 
only general policy briefly leaving the de- 
tails to be worked out by other bodies 
created under that statute, some others 
may have to essentially provide for all 
re contingencies leaving no minute 

etail regardless of length and bulk. 

What can alone help a draftsman is 
pragmatism and realistic approach to the 


2. The Rt. Hon. Sir David Renton 
Report p. 28, (1975). 
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problem. A draft should not give rise to 
any difficulty (a) for a legislator to under- 
stand the what and the why of it and whe- 
ther to vote for it or not; (b) for a user to 
understand what he is expected to do or 
prohibited from doing; (co) for a judge to 
find out the intention of the legislature in 
making that law; and last but not the least 
(d) for the officer of Executive or adminis- 
trative authority who is commanded by 
that law to enforce the same, to under- 
stand and appreciate its contents. 

IV. Concluding Remarks. 


A legal draftsman is often an unseen 
and unheard yet a very important func- 
tionary in a State. The rule of law which 
is a pivotal doctrine in modem democracy 
postulates that men are ruled by laws and 
not by men and that all men are equal be- 
fore law. The triple arch of legislature, 
executive and judiciary is the supporting 
foundation for a democratic system. There- 
fore framing of law is the starting point to 
exercise authority of law and also to ad- 
minister justice according to law. Modern 
legal draftsmen are required to be ambi- 
dexterous. They often discharge a very 
valuable function of correctly and skilfully 
translating the policy of the State into a 
workable statute fulfilling the object for 
which it is innovated. 

In Commonwealth countries the pattern 
of law-making agency being more or less 
similar to the British system, legal drafts- 
men follow the same techniques as tollow- 
ed in Britain. Nevertheless, in the past 
few years countries like India have deve- 
loped new techniques in translating the 
intention of policy-makers and assisting 
both the executive and judicial authority 
to administer and interpret the law as in- 
tended by the legislature. 

Having regard to the complex function 
a modern State is required to discharge by 
formulating various laws, it may be neces- 


sary to establish specialisad train- 
ing bodies both at the Centre 
and the States to train the legal 


draftsmen who in turn would be'able to 
cater fully and well in strengthening not 
only the democratic legal processes in the 
country but as well the ctions of the 
principal agencies in a State. It is better 
not to have a law than havinga badly 
drafted law since the damage a badly 
drafted law may cause may be irreversible. 
Therefore, the degree of success of a law 
depends both on the foresight of policy 
makers and on the efficiency of the legal 
draftsmen. 





AN ARGUMENT FOR ‘WRITTEN”“ARGUMENTS ` gs 
(By .: Bikramaditya..Gajapati;. Advocate, Cuttack) ee. 


` Where the- majority of the people are: 


illiterate and impoverished, not even | 


having sufficient food for survival and 
when ‘handicaps of every kind and colour 
from the historical to the socio-economical 
weigh them down, the laws and the juridi. 
eal process of the land must become em- 
phatic and not expensive, prompt but not 
` ponderous. T 


When most people do not have there- 
sources to approach appellate courts, when ` 
most of the mofussil courts and the law- 

ers attending them do not have proper 
Tibr facilities and when law and justice 
jlay hide-and-seek in the jungle of case- 
aws, hopes and beliefs meet an unhappy 
end at the hands of handicaps. 


The advocate might not have made or 
urged a point, the judge might not have 
noted or considered a point, but it is al- 
ways the uncang who suffers; the poorer 
the litigant the more are his sufferings. 
And the litigant is meant to be the pivot 
of all juridical activities, the main bene 
ficiary' of all juridical aims. 

The situation . will ease a little if the 
filing of written arguments is made com- 
pulsory in the hearing of every proceeding 
including interlocutory: matters, with a 
directive that the memorandum of argu- 
ments be preserved along with the judg- 
ment for the reference of appellate and 
inspecting authorities. This will act as a 
challenge to both the Bar and the Bench 
to put their best foot forward and thereby 
it will increase the efficiency and efficacy 
of the juridical system. 


The Law Commission and the Legisla- 
` ture felt the need for written arguments 
and provided for filing of written argu- 
ments through Section 314 of the Code of 
Criminal Procedure, 1973, but the need 
somehow escaped attention when the 
Civil Procedure Code (Amendment) Act 
of 1976 was on the anvil. Even in Sec 
tion 314 Cr. P. C. the filing has been made 
oprana rather than compulsory. Since the 
filing of written arguments may highlight 
shortcomings and cause additional work 
or worry for both court and counsel, the 
tendency is to avoid rather than to opt for 
written arguments. 


The cause of justice ‘will be better serv- 
éd if parties are compelled to file written 
arguments and also to serve a copy of the 
draft arguments on the opposite party a 
week prior to the filing of the finalised 
written arguments before the court. This 
will, to a great extent equalise the in- 


The prior exchange >f written argu- 
ments and books of citation, has been 
found in many cases, io be time-saving 
during the actual hearing of the case be- 
cause one need not then keep the court 
waiting while one tries to study the case- 
law cited by the other side, to search: 
out points to distinguish and differentiate. 
Prior intimation of the case-law to be 
cited and the stand-to be taken, also act 
as a challenge to the abilities of the oppos- 
ing advocates and when both parties enter 
into the spirit of this move, their mutual 


discussion paves the way for. saving judi- . 
cial time and increasing juridical effie . 


ciency. 


It is therefore suggested that the follow- 
ing provisions may be’ considered for in- 
corporation in the Rules of Practice of the 
High Courts and in the procedural laws :— 


“l. Every party to a proceeding shall, 
as soon as may be, after the lone. of the 
evidence, prepare a memorandum setting 
forth concisely and under distinct head- 
ings, the arguments in support of his case 
and serve a copy thereof on each contest- 
ing party. Provided that where one or 
more advocates jointly represent more 
than one party, service of a copy on any 
one such advocate will be sufficient. 


2 With seven days after the ex- 
change of such memoranda each party to 
a proceeding shall finalise and submit a 
memorandum to the Court setting forth 
concisely and under distinct headings, the 
arguments in support of his case and 
every such memorandum shall form part 


~ of the record to be preserved along with - 


the-judgment or.order. 
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; @ ' The memorandum’ of arguments 
shall: be filed at least one week before oral 
arguments are addressed. ` 


(ii). A point of fact or law or case-law 
which is strange or extraneous to the 
'' memorandum of arguments filed in the 
court shall not be urged during oral argu- 
meéints, unless the court, for reasons to be 
recorded in writing, and on such terms as 
may be deemed proper, permits it. 


(iii). If the filing of an additional 
memorandum of arguments is left neces- 
sary either by the court or by any party, 
the court may require or permit such fil- 
ing; but then the court shall allow the 
contesting parties to file their arguments 
in reply. And all such additional memo- 
randa of arguments shall form. part of the 

‘record to be preserved along with the 
judgment or order. 


(iv). Where in a proceeding, arguments 
other than the pleadings or reply to an 
additional memorandum of arguments, are 
considered unnecessary by any , a 
memorandum to that effect shall be filed 
by each such party and that memo, shall 
form part of the record to be preserved 
along with the judgment or order. Provided 


vi ‘Books Reviewed 
‘that if case-law has been’ cited, the refer- . 


© = n Journal $5 


ences shall be mentioned -in the said 
memorandum. f 

(v). A copy of every memorandum or 
additional memorandum shall be served, 
on each of the contesting parties. Provided 
that where one or more advocates jointly 
represented more: than one party, service 
of a'copy upon any one such . advocate 
will be sufficient. l 


(vi). All such memoranda and addi- 
tional memoranda shall form part of | the 
record sent to the appellate Court. 


(vii). Any party moving an appellate 
court for any interim order shall obtain 
and file along with the certified copy of 
the impugned judgment or order, certified 
or signed copies of the memoranda of 
arguments filed before the lower Court. . 


The incorporation of these suggested . 
provisions may take away some | of the 
sparks and sparkle from court-room scenes ` 
but the aim and end of all juridical en- 
deavour is the dispensation of deserved 
justice but not the display of advocacy. So 
it is hoped that these suggestions may find 
favour and bring help to the millions an 
millions of mėn and women awaiting 
social justice for their social evolution. 


BOOKS REVIEWED 


. “SOCIETY, STATE AND THE LAW” By 

B. A. Masodkar, Judge High Court of 
Bombay, with a Foreword by M. Hida- 
yatullah, Former Chief Justice of India, 
‘Published by N. M. Tripathi Pvt. Ltd., 
"Bombay, First Edition, 1979, Pages xii 
plus 199. Price Rs. 45/-. 


After the publication of his last book, 
“National Jurisprudence: Need and Ap- 
proach.’ Mr. Justice Masodkar has for his 
present book .chosen the thorny subject 
of Society, State and the Law. In this book 
the author has analysed the complex re- 
lations between the State and the Indivi- 
dual, right from the earliest times till date 
and has evaluated the merits of different 
forms of governments in the world from 
Monarchy to Communism. The questions 
(as formulated by the author himself in 
his preface) which call for an answer are: 
What is the placement of the State be- 
tween Society and Law? What is its real 
role in the affairs of the Society and Law? 


State is rooted in sity and is in fact 
its possession and it would be a fallacy to 


treat society as the possession of the State. ' 


Rule of law and its success depends on 
the respect for law. A political society 
has ever to be alert to find out to what 
extent law has succeeded in bringin 

about social and economic changes an 

the welfare of the Society. 


The author has also noticed how laws 
are sometimes made and unmade and 
how people in power seek to become 
more’ powerful and in the process bend 
the laws for their personal aggrandisement. ` 
The success of the State eventually lies in 


“the full and complete identity with the 


Society that has given birth and shape to 
it. ' 
As so pertinently observed in his fore 

word by M. Hidayatullah, Former Chief 
Justice of India, this is a scholarly book: 
with considerable depth of thought. Law 
men, the sociologists the politicologist 
and students in these fields will, no doubt, 
find this work as intellectually stimulant _ 
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“BASIC BOOK-KEEPING FOR SOLICI- 
TORS”, recording dealings between a 
solicitor and his client. By Richard Hal- 
berstadt, LL. B. (Lond.), Solicitor. 1979. 
Published by Sweet and Maxwell Ltd. 
London. Distributed in India by N. M. 
Tripathi (P) Ltd. Bombay. Pages ix 
+ 181. Price £ 2.85 in U. K. 


This book has been specially designed 
and prepared for the students preparing 
for the Accounts paper in Part II of the 
Law Society’s (British) Examination. The 
layout of the book is specially arranged 
to serve as a workbook to be used in 
class and personal study of the subject. 


The book contains intelligently graded 
exercises based on the prescribed text 
books for the Examination which would 
enable the students to get acquainted with 
the subject intimately. It covers the re- 
quired area of the subject-matter that is 
suggested by the syllabus as the standard 
necessary for the examination. 


The book provides basic principles of 
book-keeping illustrating the techniques 
to be mastered. A section dealing with 
the revision of the subject would be 
found very useful by the students, appear- 
ing for the examination in U. K. Though no 
such examination is prescribed in India 
at -present yet the solicitors in India 
would surely learn from the book, how to 
maintain their accounts. Der 


KEY TO LAW OF INJUNCTIONS: By 
G. C. Goyal; B. A, LL. B., Advocate. 
July 1979 Edition. Published by Legal 
Need, A-I Rajendra Nagar, Indore. 
(M. P.) Sole Distributors, Baroda Law 
House, Motimahal, Lehripura, New 
Road, Baroda. Pages iv + 146. Price 
Rs. 25/-. 


There are a number of commentaries 
on “Law of Injunctions” by learned 
authors, but there was no book for the use 
of beginners in the legal profession, the 
‘busy lawyers and the students appearing 
for the law examinations. This little book 
should serve that purpose. 

The author has dealt with the subject 
in relation to particular Acts giving iov 
portant and relevant sections and illustrat- 
ing a point by giving up-to-date case law. 
He has also provided necessary forms for 
applications and suits which has increased 
the usefulness of the book. 


The book being a key to the subject is 


a time saving device and would be found 
useful in pin-pointing the law as it stands 
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under various Acts, Codes and Rules, sup- 
ported by case law. pace : 





LAW AND SOCIAL CHANGE: An Indian 
Overview: By Mr. Justice V. R. Krishna 
Iyer. Published by Publication Bureau, 
Punjab University, Chandigarh. Price 
Rs. 25. Pages 184. 

The Constitution of India has, amon 
other things, guaranteed justice, soci 
economic and political, to all its citizens. 
These can be attained either by revolu 
tion, which is out of tune with democratic 
values or by the combined efforts of the 
legislature, the judiciary, law schools, 
legal research institutes, lawyers, the Law 
Commission, the Planning Commission 
and administrators. Mr. Justice V. R. 
Krishna Iyer of the Supreme Court, has 
spoken on Law and Social Change in his 
three lectures delivered at the first series 
of Mehr Chand Mahajan Memorial Law 
Lectures at the Punjab University, 
Chandigarh, and now incorporated in a 
book, under review. 

The subjects of the three lectures of 
Mr. Justice Iyer were: (1) Law and Social 
Change: An Indian Overview; (2) Legal 
Education and Social Transformation and 
(8) Legal and Legislative Means to Moder- 
nistic and Socialistic Ends. 

Mr. Justice Iyer, has vast experience 
as a lawyer, as legislator, as Judge, as 
member of various legal bodies, 
as an author, and as a crusader for 
the cause of the common man. This 
is reflected in his three lectures 
in the series instituted by the Punjab Uni- 
versity, Chandigarh, to honour an equally 
great legal luminary and an academician 
of international repute, Mr. Mehr Chand 
Mahajan. 

S. V.M. 


CUSTOMARY LAW: (Ist Edition 1978) 
by Dr. Paras Diwan. Published by Pub- 
lication Bureau, Punjab University, 
Chandigarh. Price Rs. 45/-, Pages viii 
+ 34L i 
When mankind did not have the direct 

law making institutions, custom, which 

evolved out of the common need of peo- 
ple, and which grew with the social pro- 
ess, was the earliest vehicle of legal 
evelopment. “Custom” according to the 
oa may rightly be called the people’s 
aw’, 
The author who has already written 
many books on Hindu and Muslim Law, 
Law of Parental Control, ete., has in this 
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book given up-to-date information about 
the Punjab Customary Law, with latest 
judicial and legislative modifications. 

In the Punjab University “Customary 
Law” is a semester paper in the LL. B. 
classes and the book under review is emi- 
nently suited to the needs of the students 
of “Customary Law”. 

The book consists of four parts. In 
Part I the author deals with custom — 
customary law and personal law — origin 
and nature, essentials, nature, proof, and 
application of customary law. In Part II 
he deals with Family Law — marriage, 
divorce, dower, adoption and guardian- 
ship. In Part HI he writes about ancestral 
property and its alienation while in 
Part IV he deals with village common 
land, village proprietary Body, absentee 
proprietor and religious ba a 


THE CONVEYANCER AND PROPERTY 
LAWYER: 1978 Vol. 42. J. T. Farrand 
LL. D. Solicitor, Professor of Law at 
Manchester University and J. E. Adams 
— Solicitor, Professor of Law, at 
Queen Mary College London. Publish- 
ers :— Sweet and Maxwell, London. 
Pages 12 Plus 479. Price £ 17.50. 


This is the consolidated 1978 volume of 
the Journal. It contains Articles dealing 
with various aspects of real property, 
Notes of Recent Cases and Book Reviews. 
The Notes under the title “Conveyancer’s 
Note-book” as well as the Articles, in this 
volume are of general interest, informa- 
tive and thought-provoking. Particular at 
tention is invited to the Notes “Caveat 
Non-Cricketer, Purchaser Landlord?” and 
the Articles — Charity: The purport of 
“purpose” and “plans and copyright” — 
which can be useful even in our legal 
set-up. The Journal will prove to be an 
asset to property lawyers and Scholars. 

Mrs. K. J. K. 


CURRENT LAW, YEAR BOOK 1978: 
General Editor — Peter Allsop, M. A. 
Barrister, Assistant General Editor — 
Claire Booth LL. B. Solicitor. Published 
in 1979 by Sweet & Maxwell Ltd. 
London. Price £ 25-00 (inclusive of 
Case & Statute citator im separate 
volume). 


This volume completes thirty-two years. 


of Current Law publishing and covers the 
law from Ist January to 31st December, 
1978. Besides the Case Citator and the 
Statute Citator ue in a separate 
volume) this volume contains table of 
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cases digested and reported in 1978 and 
the usual tables covering 1978 Statutory 
Instruments and their effect on orders ot 
earlier years and a table of Northern Ire- 
land Statutory Rules and Orders. This 
volume also provides brief notes of deci- 
sions of the Court of Appeal (Civil Divi- 
sion) which hitherto have not been report- 
ed. In all 35 such cases have been digest- 
ed as unreported cases. 


The main part of the Book containing 
the Law of 1978 has been digested under 
various titles arranged in alphabetical 
order as indicated in the contents. This 
part comprises of 3102 serially numbered 
paragraphs (there is no page numbering 
for this part), each paragraph bringing 
out briefly the law point involved. 

As mentioned in the preface the num- 
ber of cases digested in this volume is 
1951. 

This Year Book includes a selection of 
cases of persuasive force from the Scot- 
tish Courts, the Courts of British Domi- 
nions and from the English County 
Courts. It also includes a section on the 
law of the European Communities. 

Although this book is not of much inte- 
rest to the Legal Practitioners in India, it 
is a useful addition to the law libraries as 
a book of reference. 

U. S.D 


CHILD AND THE LAW: Under the aus- 
pices of the Indian Law Institute New 
Delhi, Editor: S. N. Jain Asst. Editor: 
Usha Loghani: Published by N. M. 
Tripathi, Pvt. Ltd. Bombay. Price 
Rs. 30. Pages xx + 218. 

The child is father of the man, stated 
Wordsworth. Children are the future pil- 
lars of the nation. On their proper care 
and development depends the future of 
the nation. That’s why the United Na- 
tions observed 1979 as the international 
year of the child, when a lot of literature 
appeared emphasising the need for the all 
round development of the child. The book 
under review is a welcome addition to 
that literature. 

The study on Child and Law which was 
undertaken by the Indian Law Institute, 
has been incorporated in this book. The 
editor and five other contributors have 
examined nearly 250 Indian _ statutes, 
Central and State, mostly enacted after 
Independence and they have given a clear 
picture of-the provisions relating to 
children therein. 

The book is divided into seven -parts 
(including Part I Introductory) ia which 
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` the contributors have dealt -with laws re- 


` lating to*child Jabour, child welfare, cri-. 


minal law relating to children, family law, 
marriage, legitimacy, guardianship, adop- 
tion, maintenance and custody, minors 
agreement, Torts and children, testimony 
of children and suits’ by and against 
minors. 


The study will no doubt help promote- 


the cause of the Indian child and will be 


of use to all those who are devoed to it. - 


V. M. 


THE LAW OF DEMURRAGE. Third 
Edition. By Hugo Tiberg. Published by 
Stevens & Sons Ltd. London. Distribut 
ed in India by N. M. Tripathi Pvt. Ltd., 
164, Samaldas Gandhi Marg, Bombay- 
400 002. Price: 30 pounds. Pages lxxxvi 
+ 676. 

This is the third edition of the book 
dealing with the law of demurrage. pre- 
valent ~in America, Britain, Scandinavia, 


Germany, France, Belgium, Italy and 
* Holland. ; 
Demurrage, according to the author, 


can be described as a payment provided 
by contract or by law for the use by the 
charterer of time beyond that which is 
conceived to be normally necessary tor 
loading or discharging of a ship or for the 
performance of certain functions relating 
thereto.. . 

The book consists of three parts. In the 
first part the author has'presented a num- 
ber of. different systems of law, grouped 
in three main systems leading to the cen- 
tral demurrage questions. In the second 
and third parts the author has mentioned 
“customs of the port” viz. lay time, demur- 
rage and damages -for' detention, and the 
law applicable to such cases. 
` The book also contains Abbreviated 
Literature, Selected Bibliography, Table 
of Cases and Table of Statutes. . 

The book will be found useful by ship- 
pers, lawyers and all those who deal with 
loading and unloading of goods from 


ships. . 
S. V. M. 


“DEVELOPMENT CONTROL”: By Mr. 
` Johma Alder, LL. B. B. C. I. Lecturer in 


© Law; University of Exeter, . panlbed E 
tu- 


in 1979 in. series “Modern Legal 
dies”. Ist Edition by Sweet & Maxwell 
London. Pages’ 194. Price £ 4.85 (Avail 
able in India with M/s. N. M. Tripathi 
(P) Ltd. 164, Samaldas Gandhi Marg, 
_ Bombay-2). - es aie 


- | In Britain “Town and Country Planning 
- Act” was eñacted in 1932-and from time to 


Books Reviewed: - 


‘from 1970 to 1978 


| poses of reference. 
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time it was amended; repealed and ‘re-en- 
acted’ to suit the needs of planning deve- 


_lopment when finally the “Town ‘and 


Country Planning Act 1971 came on the 
statute book and which too has come in 
for amendments quite a few times. ` 
What was true for Britain was equally 
true for India and here too ` taking a cue 
we also have Town Planning Acts (State 
Acts) and Rules thereunder. ` 


The book as the preface shows is in- 
tended for two types of students — One 
for those studying Town and Country 
Planning Laws for degree and estate 
Management qualifications and secondly 
for those who are studying administra- 
tive laws. 

A reading of this book not only fulfils 
the object envisaged but goes a step fur- 
ther in guiding the executives who put 
the laws into operation. : 

Though based on English laws, this 
book could be of use to Indian students 


and administrators as the laws in both 


countries have a similar base. 

In the short compass of 194 pages the 
author has put all the information neces- 
Sary and indicated solutions to difficulties 
encountered. A good book. Hoe 


HUDSON’S BUILDING AND ENGI- 
NEERING CONTRACTS (TENTH 
EDITION) — FIRST SUPPLEMENT: 
By I. N. Duncan Wallace, .Q. C. M. A. 
Oxon, Barrister-at-law. Published by 
Sweet & Maxwell, London (Distributed 
in . India by M/s. N. M. Tripathi (P) 
Ltd., Bombay). Price £ 9.50. . 

The book under review is the First: 

Supplement to the Building and Engineer- 

ing, Contracts (10th, Edition). 


This Supplement which has to be read‘ 
in conjunction with the Tenth Edition, 
covers important - cases for the period 
i.e. the post tenth 
Edition period. The arrangement and dis- 
cussion of the subject matter in the Sup- 
plement is corresponding to the page 
numbers in the parent work i. e. the 
Tenth Edition. Thus this First Supple- 
ment brings the Tenth Edition up-to-date. 

As the Law. of Contract in India is: 
largely modelled ‘on. the < English' pattern 
the book. may prove to be useful for pur- 


- Mrs, K. J. K. 
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` PRESIDENTIAL SYSTEM: A -Better 
Alternative?. By Jashwant B.. Mehta: 
` Published by the author at 203, - Wal- 
keshwar Road, Panorama, Bombay- 
400 006. Price Rs. 11. Pages 79. 
Different countries in the world have 
different forms of government viz. monar- 
chical, military, dictatorship, democratic, 
communist etc. India has adopted the 
British Parliamentary System, with a few 
changes, the President replacing the 


er 

ot satisfied with the. progress made by 
India under the present system of govern: 
ment, with. politicians fighting among 
themselves for power, defections leading 
to toppling of governments, large scale 
corruption, some have suggested ‘only a 
two party government, still others, in des- 
peration, military take over, to solve 
India’s problems. 

[errant B. Mehta, Architect and Con- 
sulting Engineer, in ten chapters of the 
book under review has detailed the’ dis- 
advantages of the Westminster model of 
Parliamentary ‘System of Government 
adopted by India and the advantages of 
the Presidential system of the U. S. A. 
and some other countries and thinks that 
time has now come to have a second look 
at our form of government. In his view 
the Presidential System, with some modi- 
fications, will be ideal model for our 
country. : i 


The book is nicely printed and there` 


are many illustrations by Vasant Halbe 
depicting different aspect of the present 
system of our government. 
suggestions deserve consideration by the 
constitutional experts. n 

: -© S. V. M. 


THE INDIAN SUPREME COURT AND 
POLITICS: By Professor Upendra Baxi, 
First Edition 1980, with a foreward b 
Shiv Dayal, Professor of Law Punja 
University published by the Eastern 
Book Company, Lucknow. Pages xvii 
plus 272. Price Rs. 75-00. . 
This is, indeed, a unique, though con- 

troversial, book published in the realm of 

‘legal literature in India. The- book -com- 


prises of the three lectures -delivered by > 


. the ‘author in Mehr Chand’ Mahajan 
Memorial .Law Lectures . Series at the 
- - Punjab University in March 79.. Contrary 
_ to the popular belief this book has viewed 
the Supreme Court of India as a. political 
institution and evaluated its political role 
in the context of national development, . 
| In the very first lecture the author. has 
enunciated’ the . “home truths” that the 
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Supreme Court of India isa centre of 
political as well as constitutent power 
that as -a centre of political power it re- 
mains vulnerable (because unlike ane 
that 
the Supreme Court is a major institution 
of national Government and that the 
Court is kept busy by the State. which is 
the largest litigant before the court. 

Some of these are controversial proposi” 
tions but startling enough to‘give a jolt to 
the traditional thinking that the Supreme 
Court is unconcerned with national poli- 
tics. Even though one may disagree with 
the authors premises and even question 
his assertions especially in regard to the 
amplitude of the constituent power, his 
well-reasoned approach and persuasive 
arguments in support of the propositions 
advocated by him cannot be ignored. The 
author himself has observed in his intro- 
duction to -the Book that his “efforts 
would be amply rewarded if his salient 
ideas receive careful consideration, con- 
tention and refutation”. His analytical ob- 
servations in regard to some of the fam- 
ous Supreme Court decisions such as the 
Prime Minister’s Election case, the Habeas 
Corpus Case or the Dissolution Case, are 
quite remarkable for their perspicacity 
and forthrightness and provide rich mate- 
rial for thought not only for lawmen but 
for all those interested in the socio-politi- 
cal developments in our Country. 


U.S. D. 


A CASEBOOK ON TORT: Written by 
- Tony Weir, Fellow of . Trinity College, 
: Cambridge 4th (1979) Edition. Published 

by Sweet and Maxwell Ltd., of 11. New 

Fetter Lane, London. Pp. 24 plus 584. 

Prize £ 11.25. 

This book introduces the Law of Tort 
through leading cases accompanied with 
personal Notes and Comments bv the 
Author, the book is of great utility and 
importance to students. 

This new Edition covers the Pearson 
Report on Civil Liability and Compensa- 
tion for Personal Injury and brings the 
case law and. statutory references up-to- 
date. The co-existence of the two opposing 
principles of. ‘Individual Responsibility 
vis-a-vis “Social Security“ is recommended 
by the Commission. =. 

The fact that the’ 4th Edition of. the 
book is being. published after its first’ pub- 
lication in 1967 speaks of its great popu- 
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LEADING CASES IN CONSTITU- 
TIONAL. AND ADMINISTRATIVE 
LAW: by O. Hood Phillips Q. C. 
D. C. L., M. A. (Oxon), J. P. Emeritus 
Professor of Jurisprudence and former! 
Dean of the Faculty of Law in the Uni- 
versity of Birmingham. Published by 
Sweet & Maxwell, London. Fifth Edi- 
tion. 1979. Distributed in India by N. M. 
Tripathi (P) Ltd., Bombay. Pages xx & 
500. Price £ 10.85 Net. ` 
This up-to-date book of leading cases 

on constitutional and administrative law 

will be greatly appreciated by the stu- 
dents appearing for the law degree and 
professional examinations for which the 
book has well established its popularity 
as a compact, instructive and dependable 

guide. Since its last publication in 1978 

there has been a good deal of litigation of 

vital importance. The author has dealt 
with some of those cases in which valuable 
law has been settled. > 

In dealing with the cases the causes of 
action have been given and facts are sum- 
marised lucidly followed by the verba- 
tim extract from the principal judgment. 

Notes are attached to explain the scope of 

a decision and any subsequent changes in 

relevant law. 


There are no head-notes, and regarding 
these the Author has observed, “however, 
skilful one may be in putting in three 
lines what the House of Lords takes 30 
pages to say, the result is liable to mislead. 
The student should learn to extract the 
ratio decidendi for himself. There may be 
more than one in a given case. He should 
be aware in particular, that it is not neces- 
sarily the statement of principle that ma 
be contained in the Judges opinion’. 
Guidance may be obtained from the edi- 
torial headings and sub-headings, though 
the classification adopted by the author is 
based on convenience of exposition and 
one case may cover several different mat- 
ters. 


The book is very a eee edited and 
will prove invaluable for the political 
scientists and lawyers. iene 


BALLODIA’'S RAILWAY PROPERTY 
(UNLAWFUL POSSESSION) ACT 
(ACT 29 of 1966) by K. N. Ballodia, 
Advocate, 1979 Edition, Published by 
Calcutta Law House, 3 Bow Street, Cal- 
cutta.-700012. Pp. 400 + 47; Price 
Rs. 30.00. 

The book under review is a commentary 
on the Railway Property (Unlawful Posses- 
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sion) Act, 1966. The Act is enacted with 
the object to control theft and pilferage of 
Railway Property and envisages various 
measures to achieve the object. 


The Act is a departure from the general 
principles of Criminal Justice and pre- 
scribes special agency and procedure for 
investigation. The Act takes away the pro- 
tection against testimonial compulsion 
contained in Art. 20 (8) of the Constitu- 
tion of India. 


The Author, who has rich experience in 
the field and is an authority on the subject, 
has written the commentary lucidly and 
with clarity. At the beginning of the Com- 
mentary the author discusses the cardinal 
principles of interpretation of statutes. 
The readers are then introduced to history 
of ee lonon and the gradual changes 
brought about by various laws culminating 
in the enactment of the present Act. 


The Topical Index is exhaustive and is 
bound to add to the utility of the Com- 
mentary under review. The inclusion of 
R. P. F. Act and Rules thereunder has 
made the book more comprehensive. 

The commentary is bound to prove very 
useful to the members of the Bar and the 
Bench, the R. P, F. and those who are 
entrusted with the day-to-day implemen- 
tation of the Act. Itis also useful for the 
students studying social security laws. 

Mrs. K. J. K. 


“HUMAN RIGHTS, A CRITIQUE”: By 


T. S. Batra, M. A. (Hons), LL. M. 
Faculty of Law, Delhi University. Ist 
Edition 1979. Published by Metropolitan 
Book Company (Pvt.) Ltd., New Delhi 
(110002). Pages 350. Price Rs. 95/-. 

It is no doubt, a thought provoking book 
and pinpoints the attention of its readers 
to many of human faults that have made 
this world a bad place to live in. 

However utopian in ideals, the content 
of this book may not be acceptable to 
many. “World Federal Government” is one 
likely to remain a dream. The remedy is 
beyond reach. So long as human nature re- 
mains what it is and it has not changed 
one bit in the last ten thousand years — 
the talk about flawless administration or 
faultless Governments is going to be futile. 


Even then world has progressed quite a 
lot, not only in material comforts but also 
in its thought pattern. 

The Author is worried over stinking fai- 
lure of peoples in various nations in keep- 
ing up the ideal and spirit of human 
rights. On the contrary he draws our at- 
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tention to the dismal thwarting of basic 
human rights everywhere. 

The quotation at the beginning of the 
preface, “I proclaim that might is right, 
eee the interest of the stronger” (Plato, 

e Republic) seems to be an eternal 
truth and one in the dedication “for with 
God nothing shall be impossible” (St, Luke 
1:37) an eternal prayer. 

The book makes an interesting 
reading as well as gives a direction to our 


thought. 
B. D. B. 


THE FIFTH AND SIXTH SCHEDULES 
TO THE CONSTITUTION OF 
INDIA :— by M. Hidayatullah former 
Chief Justice of India and now Vice- 
President of India (with a foreword by 
Baharul Islam, Chief Justice, Gauhati 
High Court) : First Edition, 1979, Pub- 
lished by Ashok Publishing House, Gau- 
hati. Pages 92. Price Rs. 25-00. 


This book is a compilation of the three 
lectures delivered by Justice Hidayatullah 
in the “Anundoram Borooah Law Lectures” 
series in November, 1978 on the subject — 
“The Scope and Application of the Provi- 
sions of the Fifth and Sixth Schedules to 
the Constitution of India”. 


As observed by Justice Baharul Islam in 
his foreword, the subject of these lectures 
“was an area not fully explored and which 
many feared to tread”. It will be seen 
from Justice Hidayatullah’s lectures that 
he has briefly but lucidly traced the his- 
torical background of the “Excluded 
Areas” and “partially Excluded Areas” of 
Assam and outlined the administrative set- 
up of these areas and the raison d'etre of 
the provisions of the Fifth and Sixth Sche- 
dules referred to in Art. 244 of the Con- 
stitution of India. As mentioned in Art. 244 
the provisions of the Fifth Schedule apply 
to administration and Control of the Sche- 
duled Areas in any State other than the 
State of Assam and Meghalaya and the 
provisions of the Sixth Schedule are ap- 
plicable to the Administration of the tribal 


areas in Assam, Meghalaya and the Union — 


Territory of Mizoram. 


In these lectures, Justice Hidayatullah 
has vividly analysed and interpreted the 
provisions of the Fifth and Sixth Schedules 
so as to clarify doubts and remove the 
complexities and make them intelligible 
even to ordinary readers with no egal 
back-ground. The Book is undoubtedly of 
great historical importance and will be of 
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practical use to our administrators 
especially of the North-eastern Region. 
U. S. D. 


THE LAW OF CONTRACT. By G. H. 
Treitel, D. C. L., F. B. A. (1979) Fifth 
Edition, Published by Stevens & Sons 
Ltd. 11, New Fetter Lane, London. Dis- 
tributed in India by N. M. Tripathi Pvt. 
Ltd. 164 Samaldas Gandhi Marg, Bom- 
bay 400 002. Price £ 13. Pages liv + 799. 
G. H. Treitel, Professor of English Law 

and Fellow of Magdalen College, Oxford, 

in the fifth edition of the book under re- 
view deals with all aspects of the Law of 

Contract. 

A contract is an agreement giving rise to 
obligations which are enforced or re- 
cognised by law. There is constant change 
in the law of contract because of legisla- 
tive change and of judicial re-evaluation. 
All these have been incorporated by the 
author in the fifth edition of his book, the 
diet poii of which was published in 


In twenty-one chapters of the book the 
author has exhaustively dealt with all 
aspects of the Law of Contract, such as 
agreement, consideration, contractual in- 
tention, form, content, duress, illegality, 
statutory invalidity, privity, assignment, 
breach and its remedies. 

At the beginning of the book the author 
has given the list of a large number of 
cases and statutes relating to the Law of 
Contracts. In the text and foot notes, he 
has mentioned all relevant cases pertain- 
ing thereto, 

Students of law, those studying for pro- 
fessional examinations and lawyers will 
welcome the publication of this book on 
Contract Law. 

S. V. M. 


WINFIELD AND JOLOWICZ ON 
TORT : llth Edition (1979) by W. V. H. 
Rogers, M. A. of Gray’s Inn, Barrister, 
Professor of Law in the University of 
Leeds; Published by Sweet & Maxwell 
Lid., 11 New Fetter Lane, London. 
Distributed in India by N. M. Tripathi 
Private Ltd., Bombay. Pages 56 plus 718.' 
Price £ 13. À | 
The Book under review is the acknow- 

ledged classical text on the subject of 

Tort. This Eleventh Edition is published 

after the publication of the much awaited 

Report of the Pearson Commission which 

dealt with the problem of compensation 

of personal injury. The incorporation of 
proposals of the Pearson Commission 
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where appropriate is one of the salient 
features of this edition. £ 

The Law of Tort. has undergone con- 
siderable changes and development which 
are reflected in ‘exposition of the Subject 
in various Chapters, which have been sub- 
stantially revised. The impact of various 
recent Statutes Viz. the Torts (Inter- 
ference with Goods) Act, 1977; the unfair 
Contract Terms Act, 1977; the Limitation 
Act, 1975 and the Civil Liability (Contribu- 
tion) Act, 1978, is also considered in great 
details. 

The Author has taken special care to in- 
clude latest judicial decisions of import- 
ance. 

As in the case of previous edition this 
edition will also receive warm welcome. 

Mrs. K. J. K. 


LINDLEY ON THE LAW OF PARTNER- 
SHIP: 1979 Fourteenth Edition by 
Ernest H. Scamell, LL. M. of Lincoln’s 
Inn, Barrister and R. C. PAnson Banks, 
LL.. B. of Lincoln’s Inn, Barrister. Pub- 
lished by Sweet & Maxwell, London. 
Pages clv Plus 1068. Price £. 40-00. 
(Distributor in India M/s. N. M. Tri- 
pathi (P) Ltd. Bombay). 


The Law of Partnership was the result 
of Judge-made law and it developed 
slowly until the Partnership Act, 1890 was 
passed. Many of the cases embody the 
very principles which were reduced to 
statutory form by the Partnership Act, 
1890 and consequently continued to serve 
as valid examples of application of. those 
principles. 


The First Edition of the book 
was published in 1860 i. e. 30 years 
before the Act came to be passed 
and in 1979 the l4th- Edition 
is being put before the public. With a 
work of the reputation and authority 
hitherto enjoyed by Lindley, the editor's 
responsibility must necessarily be great. 
The subsequent authors who edited the 
great legal classic were alive to that 
great task and responsibility that rested 
on their shoulders. They had to dis- 
charge the difficult job of incorporation 
of new matter, pruning and rearranging 
the old matter, deleting what had be- 
come redundant and yet hand on the 
work still bearing the authoritative stamp 
of Lord Lindley himself. The editors 
of the past and present have achieved 
just balance ‘between these considera- 
tions. : 
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The ‘usefulness of this edition has been 
enhanced a great deal for the lawyers 
and accountants by the present modernis- 
ed lay-out and various improvements 
made. It is found, as is rightly: to be ex- 
pected in a work of this calibre, that the 
summary given in the book is accurate 


and often more illuminating than the ori- 
ginal. 
This new edition has been made 


thoroughly up to date by the present 
editors and their attempts to give more 
detailed consideration to every important 
topic is most praise-worthy. 

This is indeed a great work in legal 
classics produced by great and competent 
authors. 

L. K. K. 


$ 


“PATENT DOCUMENTATION” By 
Michael Hill, Director of the Science 
Library, London: Derived from a 
German Edition by A. Wittmann and 
R. Schiffels: Published (1979) by Sweet 
and Maxwell, London. (Distributed in 
India by M/s. N. M. Tripathi (P) Ltd. 
Bombay). Price £ 19.50. 


This book is not merely an English trans- 
lation of the German Book on the subject 
written by Alfred Wittmann and R. Schif. 
fels in 1976 as originally intended, but is 
rather a free adaptation of the original 
and contains a significant amount of new 
material. 


In highly industrial countries, patents 
and the information which they contain 
are of vital importance since one invention 
stimulates another. Patent documents pro-. 
vide imformation not only about the mono- 
poly right but also technical information 
about manufacturing process etc. as also 
technological intelligence from which much 


can be learnt about the indus- 
trial companies. This book covers 
the whole. field of sources of 


technical information and industrial pro- 
perty. (According to the equation mention- 
ed by the author, Industrial property = 
Patents + Trade Marks + Designs). The 
Book begins with general information as 
to system of patents and documentation 
under the European Patent Convention 
and the Patent Co-operation Treaty, the 
American Patent documentation system 
etc. and then deals with the role and 
features of the various national patent 
documents covering all aspects otf their- 
use and publication. The author has devot- 
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bibliographic data 
sive examples. Separate chapters have also 
been provided for ‘Abstracts, abridgements 
and Claims’ as also for 
documentation within patent offices.’ 


The fusion of expertise of the German 
and English authors has: made’ this book a 
truly authoritative’ one for the’ use of 
patent lawyers and students throughout 
the world. ' 

U. S. D. > 


“MOTOR ACCIDENT CLAIMS” First Edi- 
tion, 1979, by Mirza Saif-ud-Din Ahmad, 
Chairman Anti-Corruption Tribunal 
J. & K. (with Foreword by Justice S. 
Murtaza Fazal Ali, Judge of the Sup 
reme Court of India); Published by 
Three Ayes & Co., Srinagar, Pages (v) 
+ 88. Price Rs. 10.00. 


This book is, mainly intended to serve 
as a guide to persons involved in road ac- 
cidents and are not fully aware of the 
remedies available to them. It does not 
profess to be an exhaustive or critical 
commentary on the Motor, Vehicles: Act, 
1989 but it explains effectively those- pro- 
visions of the . Act which relate ‘to the 
claims that may be filed by the injured 
persons or heirs of persons who meet 
with fatal accidents. 


The author of this book was himself 
the Presiding Officer of the J. & K. Motor 
Accident Claims Tribunal for quite some 
time and being aware of the difficulties 
experienced by persons in preterring 
Motor accident claims, he has elaborately 
elucidated the relevant provisions of the 
M. V. Act mentioning the nature of claims 
to be filed by the affected persons. 


This book will therefore be very useful 
not only to persons involved in road ac- 
cidents and their kith and kin, but also 
to lawyers and the Courts. Relevant ex- 
tracts from the J. & K. Motor Vehicles 
Rules 1972, the forms to be used by 
claimants and other ancillary information 
regarding Registration marks, Driving re- 
gulations, and ‘Signals appended to this 
poe have enhanced the utility of the 

ook: 


The attractive get-up of the book has 
however been slightly marred by some 
Spelling errors remaining uncorrected. 


U. S. D. 
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LAW. OF TORTS: By R. K. Bangia, M. 
‘Com., LL. M., D. F. A., Reader, Depart- 
ment of Laws, Punjab University Chan- 
digarh. Sixth Edition, 1980. published 
by Allahabad Law Agency, Law. Pub- 
lishers, 9, University Road, Allahabad-2. 
Pp. 31 + 471 + 18. Price — Rs. 25/-. 
The book under review deals with an 

important branch of law — The Law of 

Torts. It has entered into sixth edition . 

within one year of the publica- 

tion of the last one which in itself speaks 


‘about its success, quality and popularity. 


The language of the book is very simple 
and easy to understand. Therefore the 
book is of cous utility to students. Recent 
English and Indian decisions are added in 
this edition. Many of them are importani 
and interesting. Some of the topics with 
which they deal are malice, hurting reli- 
gious feelings, vicarious liability of the 
employer and the State. Special care is 
taken to include the latest decisions and 
their impact on the law of torts. 

The author has also taken note of the 
recent legislative changes brought about 
in England. l 

The printing and get up of the book is 

ood and the type used is easy to read. 
t also contains a useful topical index, 


Mrs. K. J. K. 


ADMINISTRATIVE LAW: By S. P. Sathe 
B. A, LL. M, S. J. D., Principal, 
I. L. S. Law College, Poona. Third Edi- 
tion, 1979. Published by N. M. Tripathi 
Pvt. Ltd. 164, Samaldas Gandhi Marg, 
eee 400 002. Price Rs. 15. Pages xliii 

372. 


An exposition of the basic Principles of 
Administrative Law as developed in India 
has been attempted by S. P. Sathe, Prin- 
cipal of the Indian Law Societys Law 
College, Poona in the book under review. 

Administrative Law is now a subject of 
study at the LL. B. and LL. M. examina- 
tions in the majority of the universities in 
India. 

In twelve chapters of the book, the au- 
thor has dealt exhaustively with all aspects 
of the administrative law as it has been 
developed by courts, legislatures and gov- 
ernment and se eevee departments 
in India, viz. legislative powers of the ad- 
ministration, administrative instructions, 
tribunals, principles of natural justice, ad- 
ministrative discretion and the courts, re-- 
medies of the citizen against the ad- 
ministration, suits against the administra- 
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tion and. panti corporations. There is a 
separate chapter on Lokpal and Lokayukta. 

The author has given a list of cases 
on the subject at the beginning and men- 
tioned them in the text and the: footnotes. 

The book will serve as a very suitable 
text book for the students of LL. B. and 
- LL. M. taking administrative law, as also 
to lawyers, judges and administrators. 


S. V. M. 


“RUSELL ON THE LAW OF ARBITRA- 
TION”. Nineteenth Edition. (1979) Edit- 
ed. by Anthony Walton Q.. C., a Bencher 
of the Middle Temple. Published by 
Stevens & Sons Ltd., 11 New Fetter 
Lane, London. Pages 647. Price £ 30. 


“Russell on Arbitration” is too well- 
known a standard. classical book on the 
Law of Arbitration to need any introduc- 
tion or a review. The first edition came out 
in 1849 and. the law and principles laid 
down have: withstood the test of time for 
130 years and 19 editions. 


Law is not static. It has to: change with 
the needs: of the society. It has to change 
to solve the hurdles: it has to face and the 
Law of Arbitration had also to change to 
suit the needs of the people, and yet it 
has maintained its basic structure of sound 
social principles. 


This book is- an extremely well written 
and revised: treatise and one could say 
with confidence that a reader can g 
answers to almost all his problems withi 
the two covers as far as Law of Arbitra- 
tion is. concerned. 


To. select the best, is, it seems, the 
policy of the present Editor Mr. A. 
Walton. He unreservedly accepts that a 
judgment given by Hon'ble Mr. Justice 
T. P. S. Chawla, Judge, High Court of 
Delhi reported in [LR 1977 (2) Dehli 57 
has made a mark in the Law of Arbitration 
without which further discussions would 
be difficult. The editor has devoted five 
pages (42 to 46) in discussing the different 
aspects of that judgment. 


Even while the volume was in print, 
it is apparent that new material had 
streamed in and in order not to keep the 
reader unaware of it, the editor has evi- 
dently taken pains to add a supplement of 
80‘ pages at the end and has helped the 
reader in getting a fresh look at the law. 


The: lucid and clear way in which the 
principles.of Law: have been treated makes 
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the reading — even fora reference — 2 
pleasure. : 


Undoubtedly a good book. 
B. D. B. 


THE LAW AND: PRACTICE OF RE- 
GISTERED CONVEYANCING Fourth 
Edition (1979); By Theodore B. F. Ruoff, 
C. B., C. B. E., formerly Chief Land 
Registrar, a Solicitor of the Supreme 
Court of Judicature, and Robert B. 
Roper, C. B., LL. B., Chief Land Re- 
gistrar of H. M. Land Registry, and s 
Barrister of Gray’s Inn. Published by 
Stevens & Sons Ltd, London Pages 
Ixix + 1101. Price £ 50/-. 


In the first edition of this work the au- 
thors had taken special labour to make 
every chapter of the book complete in 
itself to avoid the need of cross-referen- 
ces. This necessarily inovived repetition 
of some matter but it was devised to save 
the reader from searching all over the 
book. for what he needed. However sub- 
sequently a good number of repetitive 
passages were. eliminated by providing 
cross-refereaces and in the present edition 
every reasonable opportunity has been 
taken to prune the text and appendices 
resulting in bringing in a very large num- 
ber of cross-references than ever before. 
This was done to effect economy by reduc- 
ing the size of the book in these difficult 
days when the ravaging effects of inflation 
upon the cost of producing a book have 
sky rocketed. Even then the authors could 
not curtail the volume of the book ap- 
preciably and reduce the price. 


In this work the chief aim of the authors 
has been to produce an effectual guide to 
every aspect of the daily practice of re- 
gistered conveyancing in U. K. and provid- 
ing thought provoking material for the 
academic lawyers. 


This work deals with the Jaws govern- 
ing real property as they stood on Ist 
June 1978 in the U. K. though attempts are 
made to call. attention to some of the sub- 
sequent important modifications in a few 
footnotes to the text to bring the work 
up-to-date. 


L. K. K. 
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GOWERS PRINCIPLES OF MODERN 
COMPANY LAW : Fourth Edition 1979, 
By L., C. B. Gower, LL. M., F. B. A, 
Solicitor of the Supreme Court; J. B 
Cronin, LL. B., Reader of Law in the 
University of Southampton, A. J. Easson, 
B. A. (Oxon), LL. M. (LOND.), Pro- 
fessor of Law, Queens University; 
Kingston, Ontario, and Lord Wedder- 
burn, of Charlton, M. A; LL. B., (Cantab.) 
of the Middle Temple, Barrister; Cassel 
Professor of Commercial Law, in the 
University of London. (L. S. E.). Publish- 
ed by Stevens & Sons of 11 New Fetter 
Lane, London. Distributed in India by 
N. M. Tripathi (P) Ltd. 164, Samaldas 
‘Gandhi Marg, Bombay-400002. Pages 
xc +770. Price £ 12.00. 


Gowers has long been recognised as 
the standard book on Company Law, 

In this new edition the authors consider 
im detail such currently topical issues as 
the Control of insider trading, the debates 
on industrial democracy and worker parti- 
cipation, the growth of monopolies and 
multinational corporations, and the increas- 
ing impact on Company Law of Briton’s 
membership of the European Economic 
Community. The changes effected both by 
the European Communities Act 1972; S. 9, 
passed to comply with the EEC First 
Directive, and the lapsed 1979 Companies 
Bill, which was designed in part -to im- 
plement the EEC Second Directive are 
extensively examined. 


This is a very valuable classic work in 
which the authors have handled the sub- 
ject in such a masterly manner that it will 

e highly appreciated both in the U. K. and 
abroad by the students, practitioners and 
all those who are concerned in the forma- 
tion and day-to-day administration of com- 


panies. 
L. K. K. 





CURRENT LEGAL PROBLEMS 1979 
(Vol. 32): Edited by Lord Lloyd of 
Hampstead and Roger W. Rideout with 
Setphen Guest, as Assistant Editor on 
behalf of the Faculty of Laws, Univer- 
sity College, London Distributed in 
India by M/s. N. M. Tripathi Private 
Ltd. 164 Samaldas Gandhi Marg, Bom- 
bay 400 002. Pp. 234. Price £ 18.75 (Net 

. în U. K. only). 

The Faculty of Laws of University Col- 
lege, London, arranges every year a series 
of public Lectures on topics of interest 
both to practising and academic lawyers 
and the general public. The Book under 
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review is a selection of lectures -covering 
various topics of current legal interest. 
The subjects are dealt with’ exceptional 
scholarship, research and insight by ‘the 
contributors. 


For example, the law of contract . now 
stands modified by mass of legislation. 
The article captioned “From Sanctity of 
Contract to Reasonable Expectation” sets 
forth a fundamental outlook on the sub- 
ject. The applicability of the doctrine of 
reasonable expectation in interpretation of 
Contracts is discussed with great lucidity. 

The article “Justice and Administrative 
Law Reconsidered” discusses the utility of 
Administrative Tribunals with various 
suggestions for reforms. Special mention 


may also be made of the articles — “The 
State, the Law and Race Relations in Bri- 
tain Today”, “Power Pickets and 
Closed Shop”, “Regulation by Con- 


tract: The New Prerogative”, “Abortion — 
the Female, the Foetus and the Father” 
are all thought-provoking articles. 

Mrs. K. J. K. 


CASES AND MATERIALS ON SOCIAL 
SECURITY LAW : By Harry Calvert. 
Published by Sweet and Maxwell, 1 
New Fetter Lane, London. Distributed 
in India by N. M. Tripathi Pvt. Ltd. 164 
Samaldas Gandhi Marg, Bombay 
400 002. Price £ 12:50. Pages xxv + 376. 


Social Security Law concerns several 
re we of people, men, women and 
children when they claim different types 
of benefits. Basic source material on 
Social Security Law is not easily accessible. 
Harry Calvert, Professor of Law and Dean 
of the Faculty of Law, University College, 
Cardiff, in the book under review, has 
supplied essential reports and statutory 
references on Social Security Law. 

The author has collected material on 
Social Security Law, with the aim of gene- 
ral utility concerning benefits relating to 
unemployment, sickness, widows, mater- 
nity, retirement pensions, industrial inju- 
ries and those relating to children. 

The book contains tables of cases, deci- 
sions, statutes, and statutory instruments 
and a note on reported decisions of the 
National Insurance Commissions. 

The author has also published another 
book on Social Security Law. This along 
with the book under review will ‘be very 
useful for ready reference by lawyers and 
those who are connected with welfare 
agencies, 

S. V.M 
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“LAW AND BANKING” by S. N. Gupta, 
' M. A. LL. B., Advocate, published. by 
the Commercial Law Publications, E-157, 
_Kamla. Nagar, Delhi-110007. First Edi- 
tion 1980. Pages 199. Price Rs. 60/-. 


This is a. collection of 26 articles .deal- 
ing with various aspects of Banking law 
already published in the “Commer- 
cial Law Gazette”. They are contributed 
by persons having special knowledge of 
banking law. Now, these appear in a Book 
form. . be 

These articles take the shape of a. cri- 
tical analysis of judgments rendered by 
the Supreme Court and other High Courts 
as also the actions and steps taken by’ the 
Government. The disclosures made in an 
article “The Islands of Privileges” are- not 
only shocking but do.tell us how a few 
persons can put a whole nation to ransom 
to satisfy their special hunger. 


The articles as‘'a whole are thought- 
provoking, focussing the attention of the 
reader on his own rigths and duties as also 
on the rights and liabilities of the Bankers. 
They show many a pitfall and quite a few 
strongholds. so i 
. However, the. book not having been 
written as a law book as such, the random 
thoughts, while they make a very interest- 


ing reading, cannot be adopted as a law - 


book for study and reference. 
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~ PREFERENTIAL TREATMENT IN PUB- 
LIC EMPLOYMENT AND EQUALITY 
OF OPPORTUNITY: By Sham Sundar 
‘Gupta, LL. M., 1979 Edition. Published 
by Eastern Book Company, Law Publi- 
lishers and Booksellers, Lalbagh, Luck- 
now. Pages xiv + 228. Price Rs. 30/-. 
This work has been brought out at 
the most opportune time. Giving special 
treatment to certain persons or class of 
persons has got both social as well as 
constitutional aspects. The author has 
. saved no pains in collecting relevant 
materials and has taken their help in the - 
preparation of this learned thesis, The 
views expressed by the national political 
leaders and the cases decided by the 
Supreme Court of India and High Courts 
have been critically examined by him. 
It would ‘not be overstating the 
fact that the information contained 
in the’ book: is very valuable „and 
worth studying deeply. It would provide 
means to crystallize opinions on these 
- vexed problems, to the political leaders 
and those who govern the -nation and 
desire efficiency in the administration, 


The author deserves congratulations 
for the labour he has, taken in writing 
this book, The students of social sciences, - 
social workers, the politicians, adminis- 
trators and every one who desires ta 
uplift the Indian Nation would find’ this 
book a mine of information providing 
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“RIGHT TO PROPERTY AFTER THE 44TH AMENDMENT: . 


REFLECTIONS ON PROF. P. K: 
(By: S. P. Sathe, Principal, 


It is well-known that one of the elec- 
tion promises of the Janata Party, which 
came to power in 1977, was that it 
would repeal the 42nd amendment. 
While it accomplished this purpose by 


passing two constitutional amendments, . 


namely 48rd and 44th (barring some ex- 
ceptions which had to be left out be- 
cause of the opposition of the Congress 
Party in Rajya Sabha), it went further 
and made some radical looking changes 
in the Constitution. During all these 
years the right to property had become 
a bone of contention between Parliament 
and the Supreme Court. Many constitu- 
tional amendments had been enacted to 
counteract the decisions of the courts on 
right to property.(1) One of the argu- 
ments in favour of Parliament’s unlimited 
power of constitutional amendment was 


that without it it would not be possible ~ 


to implement the directive principles of 
State policy which aim at radical re- 
organisation of the economic structure. 
In order to meet this argument the op- 
ponents conceded that the right to pro- 
perty could be deleted from the list of 
Fundamental Rights.(2) In fact attitude 
on right to property had become an indi- 
cator of one’s leftism, Naturally in order 
to prove that it was no less socialistic 
than the Congress led by Mrs. Indira 
Gandhi, the Janata Party decided to de- 
lete the right to property from the list 
of Fundamental Rights. The authors of 
this amendment thereby expected the 
removal of legal objections to socialistic 
measures, 


Clause (2) of Art. 31 contained the 
word “compensation” in the beginning. 
The word ‘compensation’ was interpreted 
by the courts as meaning “equivalent of 
the market value of property”.(3) Parlia- 
ment reacted to this by amending the 
Constitution to make compensation non= 


1. See generally S. P. Sathe, “Supreme 

- Court, Parliament and Constitution” 
in Vol. VI Nos. 34 and 35 (Aug. 21 
& 28, 1971) Economic and Political 
Weekly, 

2. Even Justice Hidayatullah said in 
Golaknath v, State of Punjab, AIR 
1967 SC 1643 at p. 1710 that among all 

- the Fundamental Rights, the right to 

property was the weakest. 

State of West Bengal v. Bela Ban- 

nerji, AIR 1954 SC 170. 


(Sep.) 1980 AIR Jour./7(1) (8 Pp) 
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TRIPATHI’S OBSERVATIONS” 
ILS Law College, Pune) 


justiciable.(4) The Supreme Court, how- 
ever, persisted in saying that despite the 
above amendment it was competent to 
see whether what was given was com- 
-pensation.(5) The court said that although 
it was not competent to determine the 
adequacy of compensation it had to see 
that compensation provided by legisla- 
ture was not a fraud on the Constitu- 
tion, When it invalidated some impor- 
tant legislative measures like Bank 
Nationalisation.(6) Parliament once again 
reacted by deleting the word ‘compen- 
sation’ and using the word ‘amount’ in- 
stead.(7) Even this verbal change did not - 
prevent the court from saying that 
when property was acquired by the 
State it must provide an amount which 
had rational relation to the value of pro- 
perty.(8) In other words despite various 
constitutional amendments seeking to 
oust judicial review of compensation the 
courts managed to keep their power in- 
tact In this context one can understand 
that the authors of the 44th amendment 
might have thought that if they deleted 
_clause (2) of Article 31 and merely kept 
clause 1 of that article the entire com- 
pensation controversy would be avoided. 
They expected that the remaining pro- 
vision would at the most protect private 
property against arbitrary executive ac- 
tion. 


Professor Tripathi has however tell- 
ingly pointed out that the 44th amend- 
ment has in fact made the right to pro- 
perty “better protected than ever be- 


4, Clause (2) of Article 31 as amended 
by the Constitution (Fourth Amend- 
ment) Act, 1955. 

Vajravelu Mudaliar v. Special De- 
puty Collector, AIR 1965 SC 1017. 
See Sathe, supra 1 at Pp. 1873-1875. 
6. R. C. Cooper v. Union of India, AIR 

1970 SC 564. 


7. Article 31 (2) as amended by the 
Constitution (Twenty-fifth Amend- 
ment) Act, 1971, 


8. Kesavananda Bharati v. State of 
Kerala, AIR 1973 SC 1461 for a de- 
tailed analysis of this case see S.P. 
Sathe “Judicial Review in India: 
Limits and Policy” 35 Ohio State 
Law Journal p, 870 (1974). On right 
to property and effect- of the . 25th 
Amendment see at p. 892, 
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fore”’.(9) Prof. Tripathi’s main arguments 
are the following: 

(1) Since Article 300-A introduced by 
the 44th amendment says that no one 


shall be deprived of his property except, 


by authority of law, the courts would 
insist that such deprivation must be 
sanctioned by a valid law. One of the 
criteria of such validity would be that 
the person deprived should be reimburs- 
ed, What clause (2) of Article 31 said 
expressly would now be considered as 
an implied condition of Article 300-A. 
In the absence of clause (2A) of Art, 31, 
which has been deleted, obligation to 
pay compensation would now be attract- 
ed not only in cases of eminent domain 
but also in cases of the exercise of 
police power, In other words Professor 
Tripathi feels that the law laid down 
by the Supreme Court in Subodh 
Gopal’s(10) case would be revived. 


(2) Not only the situations warranting 
the payment of compensation would in- 
crease but the Bela Bannerji interpreta- 
tion of compensation would automatical- 
ly come back. In English law where 
there is no written constitution and 
where Parliament’ power is unlimited, 
it has been held that the power to ac- 
quire private property is coupled with 
two conditions, namely (i) it should be 
for a public purpose and (ii) it should be 
only on payment of compensation.(11) 
The courts would hold now that the law 
is valid only if it provides for compensa- 
tion and such compensation must be 
equal to the market value of property. 

(3) It is well-known that Articles 31-A 
and 31-B were inserted by constitutional 
amendments to immunise certain laws 
from challenges on the ground of their 
inconsistency with the right to property. 
After the deletion of clauses (2) to, (5) 
of Article 31 the laws included in Arti- 
cles 31-A and 31-B would be protected 
only against challenges, on the ground 
of Articles 14 and 19 but not on the 
ground of Article 300-A. In other words 
a law providing for agrarian reform 
would now be challenged on the ground 
that it does not provide for compensa- 
tion because while it is protected against 
E cc area a NE 


9. P, K. Tripathi “Right of Property 
after Forty-fourth Amendment — 
Better Protected Than Ever Before”, 
AIR 1980 Jour pp. 49-52. 

10. State of West Bengal v. Subodh 
Gopal, AIR 1954 SC 92. A 

11. Attorney General v. De Keysers 
Royal Hotel Ltd., (1928) AC 508, 
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Articles 14 and“19 it is not protected 
against Article 300-A. This would also 
mean that the laws included in the 9th 
Schedule would be re-examined by the 
courts on the ground that they do not 
provide for compensation, 


Professor P, K. Tripathi’s apprehen- 
sions are doubtless very well founded. 
If the courts adopt an interpretation as 
suggested by him they would doubtless 
open the Pandora’s box, We lawyers, 
however, must make an effort to persu- 
ade the court not to adopt once again an 
interpretation which may import market 
value ‘as a criterion of justness of com- 
pensation. The 44th amendment gives 
another opportunity to the courts to give 
an interpretation to right to property 
which will on the one hand not inhibit 
the developmental effort of the State 
and on the other hand not leave proper- 
ty owners to the whims and caprices of 
the ruling party. Even if the Supreme 
Court reads obligation to pay compensa- 
tion as an implied condition of acquisi- 
tion of private property, it could adopt 
a more realistic criteria of compensation. 
Thereby it would avoid on the one hand 
an over-restraintist attitude as adopted 
in Shantilal Mangaldas(12) and on the 
other an over-interventionist attitude as 
adopted in Bank Nationalisation case. (13) 


From the above analysis it becomes 
clear that the 44th amendment has m- 
creased the scope of judicial review in 
respect of right to property. Although 
Article 300-A says that no one shall be 
deprived of his property save by auth- 
ority of law there is no reason to ex- 
pect that this provision would protect 
private property only against executive 
action. If one sees how similar provision 
in Article 21 has been judicially inter- 
preted in recent years one can expect 
Article 300-A to provide viable checks 
upon legislative power. In Article 21 it 
is said that no one shall be deprived of 
his personal liberty except by procedure 
established by law. Although in A. K. 
Gopalan v. State of Madras(i4) the 
Supreme Court had held that ‘law’ 
meant the enacted law and therefore 


12. State of Gujarat v, Shantilal Mangal- 
das, AIR 1969 SC 634. See Upendra 
Baxi’s displeasure with such a posi- 
tion in “State of Gujarat v. Shanti- 
lal: A Requieum For “Just Compen- 
sation” in 1969, 9 Jaipur LJ at 
pp. 29-97. 

13. See Sathe, supra 1. 

14, AIR 1950 SC 27 : 51 Cri LJ 1383. 
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Article 21 did not provide any criteria of 
validity for the laws, judicial view has 


changed in recent years. Today the 
Supreme Court holds that “procedure 
established by law” means procedure 


established by a valid law and a law in 
order to be valid must provide for fair 
and just procedure, Excessive restraints 
on prisoners(15) as well as long impri- 
sonment of under-trial prisoners(16) have 
been held as violating the above provi- 
sion. The court has insisted that convic- 
tion in a criminal case in which the ac- 
cused did not get any legal aid would 
be a travesty of justice.(17) Applying 
similar logic the Supreme Court will 
hold that when A is deprived of his pro- 
perty it should be by authority of law 
and such a law should be a valid law. 
But it is not necessary that the court 
should hold that the State is liable to 
pay compensation in every case of de- 
privation. Certainly if the State takes 
away property of A and gives it to B 
compensation would be payable (Ko- 
chuni case).(18) Even in Subodh Gopal 
the Supreme Court had laid down that 
liability to pay compensation arose when 
deprivation was substantial, The court 
will have to develop a view that pro- 
perty destroyed or damaged in exercise 
of the State’s police powers does not in- 
vite an obligation to pay compensation. 
In fact the Supreme Court itself could 
have developed this after Subodh Gopal 
had Parliament been more patient.(19) 


Secondly, I do not share Professor 
Tripathi’s apprehension that judicial re- 
view of compensation will mean an 
automatic revival of the Bela Bannerji 
dicta. In fact the constitutional text 
would give us sufficient assistance for 


15. Sunil Batra v. Delhi Administration, 
AIR 1978 SC 1675 : 1978 Cri LJ 
1741; Charles Sobraj v. Supdt., 
Central Jail, Tihar, AIR 1978 SC 
1514 : 1978 Cri LJ 1534, 

16. Hussainara Khatoon v. State of 
Bihar, AIR 1979 SC 1360, 1369, 1377 
etc, : 1979 Cri LJ 1036, 1045 and 
1052 etc, 

47. M. S. Hoskot v. State of Maha- 
rashtra, AIR 1978 SC 1548: 1978 
Cri LJ 1678. Also see Hussainara 
Khatoon, supra. 

18. Kochuni v. State of Kerala, 
1960 SC 1080. 

19. See H. C. L. Merrillat, “Chief Jus- 
tice S. R. Das: A Decade of Deci- 
sions on Right to Property”, 2 
J.I. L.I. 183 (1959). 
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putting forward a view that just com- 
pensation is not always equal to market 
value. There are two clauses in the 
Constitution; one is clause 1-A of Arti- 
cle 30 and another 2nd proviso of Arti- 
cle 31-A. Clause 1-A of Article 30 reads 
as follows: 


In making any law providing for the 

compulsory acquisition of any property 
of an educational institution established 
and administered by a minority, refer- 
red to in clause (1), the State shall en- 
sure that the amount fixed by or deter- 
mined under such law for the acquisi- 
tion of such property is such as would 
not restrict or abrogate the right gua- 
ranteed under that clause. 
In this clause it is stated that when pro- 
perty of an educational institution estab- 
lished and administered by a minority 
is acquired by the State, compensation 
given should be such as would not re- 
strict or abrogate the constitutional 
right of the minorities. 


The second proviso of Article 31-A 
reads as follows: 

Provided further that where any law 
makes any provision for the acquisition 
by the State of any estate and where 
any land comprised therein is held by 
a person under his personal cultivation, 
it shall not be lawful for the State to 
acquire any portion of such land as is 
within the ceiling limit applicable to 
him under any law for the time being 
in force or any building or structure 
standing thereon or appurtenant thereto, 
unless the law relating to the acquisi- 
tion of such land, building or structure, 
provides for payment of compensation al 
a rate which shall not be less than the 
market value thereof, 


This provision says that when land 
under personal cultivation is acquired 
which is within the ceiling limit applic- 
able to that person compensation should 
be paid at the rate which shall not be 
less than the market value of the pro- 
perty. By rule of interpretation expressio 
unius est exclusio alterious since the mar- 
ket value criterion is expressly mention- 
ed in second proviso of Article 31-A it 
is not applicable to acquisitions other 
than those covered by that article. It 
can therefore be argued that compensa- 
tion will be determined by taking into 
consideration a variety of factors. The 
court should normally accept the deci- 
sion of the legislature and interfere only 
if the compensation is absurd or is hav- 
ing no relation to the value of the pro- 
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perty. The Constitution: makes exceplion 


only in two cases, (i) where property of- 


an educational institution established 
and administered by a minority is ac- 
quired and (ii) where. property under 
personal cultivation within the. ceiling 
limit is acquired. In the. first case, com- 
pensation should be such as would en- 


sure complete reimbursement: to. the. 


minority educational institution. It may 
be even more than the market value be- 
cause here the court will have to take 
into account the cost of reconstruction 
of the facility. In the second case, it 
must not be less than the market value. 
In all other cases, compensation could 
be less than the market value, 


Professor Tripathi’s last point should 
be met immediately by passing a con- 
stitutional amendment, Articles 31-A and 
31-B at present protect the laws only 
against the fundamental rights. Since 
the .new Article 300-A is not part of 
that chapter, Articles 31-A and 31-B 
should be amended to say that no law 


` Landlord’s Rights u/s,- 6, -Specific Relief Act. 
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covered .by. them would’ be: challenged 
on the -ground .of their inconsistency 


- with Article 300-A. Similar change in. 


Article 31-C would also be -necessary.. 
Such a constitutional amendment will 
merely remove an existing anomaly in 


. the Constitution. It will not be affecting 


the basic structure of the Constitution 
because ‘even in Kesavanand Bharati the 
Supreme Court had held Articles 31-A, 
(with the exception of 
the last clause) as valid. This amend- . 
ment should be enacted at the earliest 
before the flood of petitions starts ac- 
cumulating in the courts, We cannot go 
back to pre-25th amendment position in ` 
respect of right to property. Unless this 
amendment is enacted immédiately 
various laws covered by Arts. 31-A, 31-B 
and 31-C would be attacked on the ground 
of their inconsistency with Art, 300-A. 
This would be a serious matter, It is 
hoped that even the opposition parties 
will co-operate with the government in 


having such an amendment passed, 


“A CRITICAL NOTE ON “LANDLORD'S RIGHTS UNDER SECTION 6 OF THE 
SPECIFIC RELI EF ACT”, 1963” , 


(By: A, S. Bhat, Lecturer, Department of Law, Kashmir University, Srinagar). 


In a developing country like India the 
law relating to landlord/tenant is ‘not 
yet as developed and sophisticated as it 
is in developed countries. A general an- 
‘swer to the question why people want. 
to hire/lease is, people may not want 
them permanently or they may not have 
capital ‘to buy them or may not like to 
sink a large amount of capital in 
them.(1) This being the object, both 
landlord and tenant need protection by 
law where, for example, the latter is 
deprived of its enjoyment. 


Section 6(2) of the Specific Relief Act, 
1963 (corresponding to Section 9 of the 
repealed Specific Relief Act, 1877) has 
ee eet YS de a S 


1. Lawson, F, H.: Introduction to the 
Law of Property (Oxford University 
Press, 1958), p. 117; Martin Parting- 
ton in Landlord and Tenant, 1975, 
p. 3. 

2. Section 6 of the Specific Relief Act, 
1963 is as under :— 

Suit by person dispossessed of im- 
movable property. — (1) If any per- 
son is dispossessed without his con- 
sent of immovable property other- 
wise than in due.course: of law, he 
‘or any’ person claiming through him 


been introduced with the intention of 
providing a special summary and speedy 
remedy when a person in possession has ` 
been ejected otherwise than by due pro- 
cess of law. The object underlying the 
section is to. discourage, persons from 
taking the law into their own hands and 
allowing the administration of the coun- 
try to run smoothly by. requiring the 
owner to adopt the process prescribed 
by law and not mere self-help, 


may, by suit, recover possession 
thereof, notwithstanding any other 
title that, may be set up in such 
suit. . 

(2) No suit under this section shall 
be brought — 

(a) after the expiry of six months 
from the date of dispossession; or 

(b) against the government. 

(3) No appeal shall lie from any 
order or decree passed in any suit 
instituted under this section, nor 
shall any review of any such order 
or decree be allowed. 

(4) Nothing in this section’ shall bar 
any- ` person from suing to establish 
„his title to such property. and to re- 
cover possession, thereof, . 
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when the lease has expired(3) or where 
the tenant surrenders after disposses- 
sion(4) by a trespasser has received judi- 


‘cial recognition and to this extent there 


is mo controversy. But, whether, a land- 
lord can evict a trespasser during the 
currency of a lease has given rise to 
judicial controversy. 


One view is that while a landlord is 
entitled to a mere declaratory, decree 
that the trespasser cannot interfere with 
his rights to receive rents he cannot 
evict a trespasser since he has no imme- 
diate right to enjoy physical posses- 
sion.(5) This view is further supplement- 
ed by the decision of Bombay High 
Court in Ratanlal v. Amarsingh(6) hold- 
ing that if the landlord desires to sue 
immediately on the possessory right, he 
can implead the tenant as a party. The 
landlord’s right to sue has also been re- 
cognised where the tenant has not been 
put in possession of the property on the 
date of suit. (7) 


The other view, that the landlord can 
sue for eviction of a trespasser and for 
possession even when at the date of dis- 
possession property is in the occupation 
of a tenant, is also supported by a num- 
ber of authorities including Patna High 
Court.(8) The Patna decision was follow- 
ed by the Rajasthan High Court(9) and 
the question whether the landlord could 
sue under Sec. 9 of the Specific Relief 
Act, 1877 (corresponding to Section 6 of 
the Specific Relief Act of 1963) was an- 
swered in affirmative by Sharma, J., who 
observed : 

Section 9 is not confined only to those 
cases where the plaintiff is in actual pos- 


session of the property in suit, Whatever 


3. San Hla Baw v. Hla Paw, 371 Ind 
‘Cas 20: AIR 1917 Low Bur 41 (1). 
4, Jaganatha v. Ram Rayar, (1905) ILR 
"28 Mad 238; Ram Chandra v. Samba- 

shiv, AIR 1928 Nag 313. 

5.. Sitaram v. Ramlal, (1896) ILR 18 
All 440 (FB). 

6 AIR 1929 Bom 467. + 

7. Somai Ammal v. Vellayya Sethu- 
rangam, 26 Ind Cas 347: AIR 1915 
Mad 358. 

3. Nihal Singh v. Raghuraj Bahadur, 
32 Ind Cas 202: AIR 1916 Oudh 141; 
Sailesh Kumar v. Rama Devi, AIR 

- 1952 Pat 339; Gobind Ram v. Mewa 
ATR 1953 Pepsu 188. 

9. Raghuvar Dayal v, Hargovind; AIR 
1958 Raj 287, 
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possession’ the plaintiff Has at the date — 


of dispossession, he is entitled to claim 
incase of dispossession, If the tenant is 


‘in possession of the property and being 
‘dispossessed therefrom does not care to ' 
‘bring a suit for possession of the pro- 


perty, the landlord cannot be shut off 
from bringing a suit against a trespasser. 
If the tenant has a mind to remain in 
possession of the property on behalf of 
the landlord, the landlord’ will put him 
in actual possession of the property. If, 
however, the tenant has no mind to 
stick to the land, the landlord is entitled 
to get actual possession of the property 
from the trespasser, Of course it would 
be proper to make the tenant also a 
party to the suit. He may either join as 
a co-plaintiff, or in case he refuses to 
join as a co-plaintiff, he may be made 
a defendant so that he might have his 
say. (10) 

This reasoning of the learned Judge 
seems to be very sound, logical, prag- 
matic and without detriment to the 
interests of either party. The same con- 
clusion can also be supported by read- 
ing the language of Section 6.o0f the Spe- ` 
cific Relief Act, 1963.(11) 

Section 6 (1) by using the words “he 
or any person claiming through ` him 
may, by suit, recover possession thereof” 
makes it clear that the landlord can 
also bring such a suit because he is 
‘claiming’ through his tenant who has 
been dispossessed, To accept, a contrary 
interpretation may be to attribute un- 
natural meaning to the words of the 
section and to make the language nuga- 
tory and redundant, 

The other consideration in favour of 
the landlord that the possession of a 
trespasser can be adverse not only to the 
tenant but also to the landlord(12) tilts 
the balance heavily towards the land- 
lord. The contrary view that possession 
by a trespasser should not be held to 
be adverse to the lessor as long as the 
lease is outstanding(13) is to encourage 
the people to remain in unlawful posses- 
sion of the property and to deprive the ` 
owners from its enjoyment. This cannot 
be the intention of the legislature. Sec- 
tion 6 has been introduced with good in- 
tentions and to deny the relief to the 
landlord would be to frustrate the very 
object of the legislature, 


10. AIR 1958 Raj 287 at pp. 290-91. 

11. See F. N. 

12. (1910) ILR et Mad 452. 

13. Arumugham v. Subramaniam, _ AIR 
1937 Mad 882. at p. 882 (FB), 
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The landlerd/tenant relationship is 
thus still bristling with controversy and 
awaits a final decision from the highest 
court of the land, The clouds have to be 


Books Reviewed 


ALR. 


dispelled as the subject is assuming 
more and more importance with the ad- 
vance of civilization, 


BOOKS REVIEWED 


UTTAR PRADESH. LOCAL ACTS: 
(1793-1979) Vol.-I (A-Beedi & Cigar). 
By V. K. S. Chaudhary, Advocate and 
Yatindra Singh, Advocate, Second Edi- 
tion. Published by Central Law Agen- 
cy, Allahabad-2. Pages xix plus 968. 
Price Rs. 60/-. 

‘This is the second edition of the Local 
Acts, The first edition was published in 
1964, and went out of print within 
a year of its appearance. The demand 
for a revised edition though great and 
persistent it could not be undertaken for 
various reasons, Now the long felt need 
for an up-to-date and revised edition has 
been fulfilled by the release of this ist 
Vol, It has been decided to publish this 
edition in 12 volumes and it is hoped 
that the remaining volumes come out in 
quick .succession. 

It should be specially noted that this 
2nd Edition is an up-to-date book of 
U. P. Statute Law with exhaustive com- 
mentary and latest case law on the Acts 
of daily reference and importance which 
makes the work more reliable and use- 
ful. ‘The ‘book contains all the U, P. 
Acts, Regulations and other Acts having 
local application to U. P. with up-to- 
date amendments incorporated at appro- 
‘priate places along with Rules, Orders 
and Notifications, 

‘The usefulness of this edition has ‘been 
increased ‘by the incorporation of some 
of the repealed Acts and Regulations, for 
the sake of reference and as an aid to 
the understanding and interpretation of 
the new enactments. 

The learned members of the Bench 
and the Bar, would certainly welcome 
this long and eagerly awaited compila- 
tion with the same enthusiasm as they 
did to its previous publication. 

~> L. K. K. 


THE BOMBAY POLICE ACT: (1951) 

- (as applicable in Maharashtra & Guja- 
rat) By R. G. Karmarkar, Asstt. Judge 
& Addi. Sessions Judge, Dhule — Pub- 
lished by N. R. Bhalerao, Law Book- 
sellers & Publishers, Pune-30, Price 
Rs, 30. Pp, 415 +XXIX + VII. 

. In these days of turbulence and grave 

faw and order situation, a strong and 


powerful police force is an essential at- 
tribute of a Government, committed to 
the Rule of Law, for maintenance of 
peace and order in its domain. However 
the State has to be circumspect in see- 
ing that the Force does not become poli- 
tically oriented. Whatever the colour of 
the Government, the Police Force has to 
be strictly disciplined and ready to help 
all those who seek their help and co- 
operation. Greatest care has to be taken 
to see that the Force meant for main- 
tenance of peace and order is not given 
some kind of teeth to either harass, or 
humiliate or even haunt the people. 
With this end in view the Bombay 
State Legislature had passed the Bom- 
bay Police Act 1951, which, consequent 
to the bifurcation of that State, is now 
applicable to the States of Gujarat and 
Maharashtra, The Act as passed by the 
said legislature deals with superintend- 
ence, control and organisation of the 
Police Force, as well as with its regula- 
tion, control and discipline. It also 
touches several parts of public life by 
laying down taking out of licences for 
holding public meetings, for arranging 
programmes of entertainments of all 
sorts, for taking out of all kinds of pro- 
cessions ete, Taking precautionary mea- 
sures for prevention of breach of law, 
and occurrence of crimes, are further in- 
stances of the Force having a sort of 
control over civil life. In this regard the 
Act makes adequate provisions for sup- 
pression of disorder and maintenance of 
public order and communication in the 
disturbed areas as also for protection of 
life and property of citizens therein. 


In the present disturbing law and 
order situation context, Sri R. G. Kar- 
markar’s Commentary on the Bombay 
Police Act is a welcome addition to iegal 
literature, which is useful not only to 
the force personnel for which it is speci- 
fically intended but to the civilians as 
well, It makes available, as concisely as 
possible, information about the ‘force, 
The author has examined and studied 
some two hundred and odd cases decid- 
ed by the Bombay and Gujarat High 
Courts and the Supreme Court {during 
its three decade existence), for distilling 
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first principles from them, in a style 
that is at once urbane and dignified, 
and, above all, clear. The work is an in- 
depth review of opinions and proceed- 
ings of courts, In short the book is de- 
signed to instruct and impress the gene- 
ral publice along with the police person- 
nel, It is hoped that the commentary 
would prove an ideal reference work for 
all aspirants to Police Force, in all its 
branches and divisions, as well as to 
those whose work or reading in any way 
touches on legal matters, Indexed cumu- 
latively to assist all concerned with mat~ 
ters police, in finding facts and provi- 
sions needed by them quickly, the book 
is well brought out and is fairly priced. 
A. G. T. 


“PRINCIPLES OF ADMINISTRATIVE 
LAW” By M. P. Jain, Professor of 
Law, University of Malaya (Formerly 
Professor of Law, Delhi University) 
And S. N, Jain, Director, Indian Law 
Institute, New Delhi, Third Edition 
1979, Published by N. M. Tripathi 
Pvt, Ltd., Bombay; Pages XI plus 727, 
Price Rs. 75.00. 


This book can truly be described as an 
authoritative work on Administrative 
Law in India. In this third edition of the 
book (which has been thoroughly revis- 
ed) a lot of new material has been add- 
ed after taking note of significant judi- 
cial pronouncements made after the 
publication of the last edition of the 
book in 1973, Some of the topics have 
now been expanded and discussed in 
greater depth and quite a few new topics 
(e.g., Duty to act fairly, writs and Goy- 
ernment Contracts, Central Vigilance 
Commission etc.) have been added, The 
subject of control of discretionary 
powers which is of vital importance has 
now been dealt with in an independent 
Chapter (Chapter XII), 


The emergence of the concept of social 
welfare had led to State activism and 
there has been a phenomenal increase in 
the area of State operation. Administra- 
tion has become the all-pervading fea- 
ture of life today. Besides its traditional 
function of administration, the executive- 
cum-administrative organ of the State 
has to perform varied functions as well, 
It exercises legislative power and issues 
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a plethora of rules and bye-laws (known 
as delegated or subordinate legislation) 
which impinge on the life of every citi- 
zen, In the context of these circum- 
stances the study of administrative law 
which in India is primarily a judge 
made law, is of utmost importance for 
every citizen, The task of administrative 
law is to ensure that the officers of the 
administration do not use their powers 
in an undue manner or for an unwar- 
ranted purpose, that the governmental 
functions are carried out according to 
law and rules of reasons and justice, and 
that adequate control mechanism exists 
to check administrative abuses without. 
hampering the administration in the @is- 
charge of its functions efficiently. A 
keen desire for rapid development to- 
wards a socialistic pattern of society has 
its own dangers and pitfalls especially 
in a country like ours where the roots 
of democracy are not very deep and a 
strong bureaucracy may have a tendency 
to ride rough shod over the rights of 
people. A systematic study of admin- 
istrative law may help to keep the ad- 
ministration in check, 

In this book the authors have enunci- 
ated the principles of administrative 
law in a precise and comprehensive man- 
ner mentioning all the important case 
law on the various topics wherever ap- 
propriate. References have also. been 
made to the corresponding law in Eng~ 
land and the U.S.A. The subject mat- 
ter has been divided into 21 Chapters 
(the last edition comprised only 18 chap- 
ters). Chapter I— Introductory, Chapter 
Ii — Delegated Legislation, Chapter VI — 
Principles of Natural Justice and Fairness, 
Chapter XI — Restraints on the Confer- 
ment of Administrative Discretion: Fun- 
damental Rights, Chapter XI — Judicial 
Control of Administrative Action, Chap- 
ter XIII — Judicial Control of Discretion- 
ary Powers, Chapter XV — Statutory 
Judicial Remedies and Chapter XXI— 
Public Undertaking, may be cited as of 
special importance. This book which is 
now a major work covering the whole 
subject of Administrative Law will no 
doubt, be found extremely useful not 
only by the student of administrative 
law but by the administrators all over 
the country as. well as the Bench and 
the Bar, 

U, S, D, 





OBITUARY 


It is with feelings of deep regret that we have to record the death, on 
the llth July last, of Mr. V. B. Bakhale, M.A., LL.B. of the Editorial-cum- 
Commentary Department of the A. I. R., after a brief illness. Mr. Bakhale 
had been associated with the A. I. R. in various capacities for nearly half a ~ 
century and was completely at home in all the aspects of the work connected 
& with his department. Naturally, he was the guiding spirit of the entire work 
of the Department and his passing away is a tremendous loss to the Depart- 
ment. In addition to his efficiency and competency, he had another unique 
m™ and rare quality. This was the capacity he had of winning and retaining the 
H confidence and affection of both his colleagues and the management. Perhaps, 
Æ more than the ability to do a certain work, the ability to get work done is of 
Í very great importance in any organization. This is all the more so in the 
™ case of a concern of the magnitude and complexity of the All India Reporter 
which is, perhaps, one of the largest, if not the largest, law publishing con- 
cern in the world. The magnitude and importance of the work of the A.I R. 


m in the law publishing field have been recognized by and drawn the encomiums 


of such important law journals of world standing and reputation as the “Law 
Quarterly Journal”. Mr. Bakhale possessed in a remarkable measure the 
capacity of getting work done by others. Mr. Bakhale also enjoyed the deep 
regard and love of his subordinates in the Department which is also not a 
small thing. 


It is the happy relations subsisting among the persons working in a con- 
cern that is largely responsible for the smooth and successful working of the 
concern. Such harmonious relationship is not a matter of accident but the 
result of the character and planning of the leading workers in the concern. 
# Mr. Bakhale contributed in no small measure by his character and pleasant 
& manners to the harmonious and happy working of the Editorial-cum-Com- 
™ mentary Department of this journal. 


; It must be added, as a matter of duty to his blessed memory, that he was 
iB giving of his best to the institution even after his retirement. His loss cannot 


E be easily compensated. May his soul rest in peace! 


We express our deep sympathies and condolences to Mrs. Bakhale and 
| the other members of his family and conclude with a prayer to the Almighty 
to grant them all fortitude and courage to bear their grievous loss. 


HIS EXCELLENCY MR. M. HIDAYATULLAH a 
THE VICE-PRESIDENT OF INDIA VISITS ` 
A.L R. i 


i 





General Manager Shri D, W. Chitaley garlanding 
the Vice-President 


It was a red-letter day in the life of the institution when His 
Excellency Mr. M. Hidayatullah, the Vice-President of India, accompanied by 
his wife Madam Hidayatullah graced it with his kind visit at 8-45 A.M. on 
30th August, 1980. Distinguished invitees including the Hon’ble members 
of the local Bench and the Bar were present on this memorable occasion. 


2. His Excellency Mr. Hidayatullah and Madam Hidayatullah were re- 
‘ceived by the Director, Mr. V. R. Manohar and the General Manager, Mr. D. W. 
Chitaley and were led to the specially erected welcome-dias where they were 
received by the Senior Director, Mr. P. P. Deo. 


3. After the Vice-President was garlanded by the General Manager, he was 
introduced to the audience by the Director, Mr. V. R. Manohar who described 
him as a great son of the soil, as a Judge of great calibre and as a man of 
great humanity, great culture and great sense of humour which only a few 
men are given to possess. 


4, Replying to the felicitation, the Vice-President eulogised the valuable 
services being rendered by A. I.R. and paid tributes to its founder Late Shri 
V. V. Chitaley and was very happy to note that his sons were so efficiently 
carrying forward the task left to them. 


5. Director V. R. Manohar concluded the proceedings by proposing a vote 
of thanks. 
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VICE-PRESIDENT’S SPEECH 
(As Reproduced Very Substantially) 





Vice-President addressing the august gathering 


“My former colleague Mr. Deo and a very old friend indeed, Hon’ble 
Judges and Members of All India Reporter in their various grades and posi- 
tions, ladies and gentlemen : 


“I am particularly delighted to be present in the All India Reporter 
Office this morning because I have been very vitally and intimately connected 
with this institution. The late Mr. V. V. Chitaley never came to see me even 
when I was a judge; he came to see my father and I used to be on side lines 
so to speak talking to them. He was very fond of my father and naturally my 
father was also very much interested in my profession and recommended me 
immediately to get the All India Reporter as an aid to my practice, which was 
very small then. All India Reporter did not aid me very much in the begin- 
ning. However, as time went on, I learnt to use the Reporter and now, as you 
know, A.I. R. is the premier law reporting house in India. 


“It is said by someone that if all the newspapers of the world stop pub- 
lishing simultaneously, the world’s business will come to a stop. I can say 
in India that if the Indian Law Reports stop functioning, then the work of the 
courts will come to a grinding halt. All these learned judges will not be able 
to ask a question ‘What is your authority for this proposition ?’ because the 


authority has to come from All India Reporter and they would be at a loss to 
find no authority. 


“All India Reporter has made a name not only here in our country but 
also abroad. I don’t think that any law reporting institution in India rose to 
the pinnacle to which All India Reporter has gone. If I am not wrong, they 
are publishing 40,000 copies every month and sending them out in the very 
first week of the month. What a colossal task! 


“I personally now cease to read law reports very much. My task was 
over when I retired as Chief Justice. I read occasionally the judgments, some 
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of the leading judgments, for purposes other than interpretation of laws. I 
recall with pleasure several judgments of Bombay High Court and recently 
I quoted a passage from a judgment, without recognising who the judge was 
and I found it was Mr. Justice Madan of Bombay, as an illustration of very 
felicitous exposition of a difficult problem. So there are judges in our country 
today who can stand comparison with the best that have been in any part of 
the world. : 
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"I am glad that this institution, namely All India Reporter is placing in 
their hands material from which they can gather learned information, and 
carry ‘forward the interpretation of laws in their application to our social 
conditions. I am particularly happy that the Chitaley family is so ably re- 
presented by the sons who happen to be also my former‘ pupils. So I am 
doubly delighted that they are carrying forward the torch which the late 
Mr, V. V. Chitaley lighted, and further that they are doing so well that I can 
be proud of them. I am very happy to be amongst you this morning and I 
thank you most cordially on behalf of myself and my wife for this opportu- 
nity to meet you all here. Thank you very much.” 


BOOKS REVIEWED 


LAW OF CONTRACT : (3rd Edition 1980): 


By Dr. Avtar Singh, B. Com., LL. M., 
LL. D. (Luck.); Reader in law, Luck- 
now University. Published by Eastern 
Book Company, 34, Lalbagh Lucknow, 
226 O01. Pages 46 + 480, Price 
Rs, 40.00. i 


The Book under review deals with the 
law of Contract. This branch of law like 
many others has its origin in English 
Law. The author while discussing the 
various problems has referred to both 
Indian and English case law and the 
latest English enactments concerning the 
law of contract. The book will serve as 
a good text book and is useful to both, 
the students and to those concerned with 
legal profession. 


The get up and printing of the book 
is fine. It has entered into third edition 
within a short span of seven years which 
is an indication of the generous pa- 
tronage received by it. 

Mrs. K. J. K. 


THE CONSTITUTION OF MALAYSIA: 
3rd Edition 1979, By L. A. Sheridan, 
LL. D. (Lond.) Ph. D. (Belfast), Hon. 
LL, D. (Singapore) (Fellow of Univer- 
sity College, London (Formerly 
founder, Dean, Faculty of Law, Univer- 
sity of Malaya in Sitgapore) and Harry 
E. Groves, A. B. J. D, LL. M. 


(Harvard) Formerly: Dean Faculty of 
Law, University of Singapore), Pub- 
lished by Malayan Law Journal (PTE) 
Ltd, 1302-1304, Shenton House, Shen- 
ton way, Singapore, Pp. 56 + 545. 


The Constitution of Malaysia pro- 
vides a Parliamentary democracy at both 
Federal and State levels and provides 
for constitutional monarch. It also pro- 
vides for separation of powers — Elec- 
tion is by secret ballot; though similar 
in many respects to Indian, English and 
American constitutions, the Malaysian 
Constitution has its own special charac- 
teristics. The Constitution came into 
force in the year 1957, and since then a 
considerable body of case law has deve- 
loped, shedding light on some of the in- 
tricate, provisions of the Constitution. 


The Book under review gives the his- 
tory of the formation of the Malaysian 
Federation and the background of the 
drafting of the Constitution. The text of 
the Constitution is followed by annota- 
tion and commentary supported with de- 
cided cases. 

The book is ‘of great utility not only 
to legal profession in Malaysia but also 
to those interested in comparative study 
of various constitutions. $ 


Mrs. K. J. K. 
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“THE SUPREME COURT ON INDUS- 
TRIAL LAW” 1950 to-1978 — By D. S. 
Chopra. B. Sc., LL. M. Advocate; 2nd 
Edition published in 1979 by N, M. 
Tripathi (P) Ltd., Bombay, Volume II. 
Pages 870. Price Rs. 115-00. 

Some time back we have already cover- 
ed in our Review the first volume of this 
book. Now this is the 2nd volume in suc- 
cession carrying all the features of the 
previous one. 

As in the previous volume the con- 
tents here run into 79 pages, because they 
are not normal contents of the usual 
type, The contents are the ‘synopsis’ of 
all the material that is contained in the 
Chapter. 

The entire subject matter of Industrial 
Law as dispensed by the Supreme Court 
in its various rulings between 1950 to 
1978, is included in this volume. 


The Author has spared no pains in 
compiling this gigantic book and in bring- 
ing it up-to-date, It will be a good help 
to all who deal with Industrial Laws in- 
cluding the -Labour Unions, Labour 
Courts, Civil Courts, Judges and Law- 


yers, 
B: D. B. 





LAW, JUDGES AND JUSTICE: By 
Shree S. M. N. Raina, Retd. Judge, High 
Court of M. P., C-4, Radio Colony, 
Vedpal Law House, Indore-452007, 
Pages xxiv + 264, Price Rs, 77-00, 


Life of law is justice and it is for the 
Judge to breathe life into law. Accord- 
ing to Shree Palkhivala, civil liberty is 
the Key-Stone of the Constitution. But 
in view of the author, justice is the Key- 
Stone: justice for the individual as well 
as justice for the masses, that is, social 
justice, The author has noted the fall of 
Indian Judiciary with distress and has 
stressed the need of introspection by 
each and every member of the judiciary 
with a view to improve the standard of 
judicial administration and to rehabili- 
tate the judiciary as an important in- 
strument of justice, The author has ana- 
lysed in this book the concept of law, 
the concept of justice and the role of 
the judge in the course of the admin- 
istration of justice so as to bring about 
harmony between law and justice. 


The lifelong experience of the author 
as a judge coupled with deep learning of 
Jaw has made this book a unique contri- 
bution to the legal profession, The 
author has attempted to remove the 


Books Re viewed 


‘ternational 


A. LR. 


wrong notions prevailing about the pre- 
sent day Judicial System by discussing 
in a lucid manner the extent of justifi- 
cation of the criticisms levelled against 
the same. The leading controversial 
cases have been noticed and explained 
at proper places. 

This book is one of the most valuable 
additions to the Indian legal literature 
which stands enriched by the author’s 
unique contribution, Indeed, it is a great 
service to the legal profession. This book 
is indispensable not only for the mem- 
bers of the Bench and the Bar but also 
to “we the people of India” in general. 
Any person who has to make law as his 
life, will undoubtedly breathe life in law 
after reading this book, 

S. S.G. 


CONSTITUTIONAL LAW OF INDIA, A 
Critical Commentary. Second Edition 
(Vol. H1). By H. M. Seervai, M. A. LL. 
B. Advocate, O. S, Advocate General 
of Maharashtra 1957-74; Published by 
A. S. Pandya for N. M. Tripathi Pvt. 
Ltd, 164 Samaldas Gandhi Marg. 
Bombay-400002, Pp. xvi, 1581 to 2029, 
A B-1 to A B-30, I-1 to I-7; Price 
Rs, 205/- for three Volumes. 

The First Volume and the Second 
Volume of this Edition were published 
in 1975-76, when the Emergency was in 
force. The A, I. R’s. review on these 
volumes can be traced in A. I. R. 1976, 
Journal Page 80. During the period 
between the publication of the second 
volume and that of the Third volume, 
India witnessed series of events of 
great political, administrative, legislative 
and judicial importance. These have 
posed important constitutional questions. - 
How far they have been solved and how 
much they yet remain to be solved? 
These questions having impact on impor- 
tant constitutional issues have been aptly 
reflected by the author, an eminent in- 
authority on Constitutional 
Law. 


May it be the action of the Executive, 
the Legislature or the Judiciary (the 
three important wings of the Govern- 
ment), the author critically examines it 
from the constitutional point of view and 
lucidly points out the injury that is 
done to our sacred Constitution with 
suitable suggestions and alerts (wher- 
ever necessary) about the possible fur- 
ther future injuries. Even he feels it as 
his inescapable duty to point out the 
grave injury done to the administration of 
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justice by judgments written in a style 
which make the law laid down uncer- 
tain, difficult to understand and difficult 
to apply. The Author refers to the Re- 
ports of Shah Commission with commen- 
dation and considers the constitutional 
questions involved in a separate chapter 
dealing with thé ‘relation between. Minis- 
ters and Civil Servants, There is a Sup- 
plement covering about 190 pages which 


brings the readers up-to-date (i. e till | 


1979) on topics discussed in Vol. I and 
Vol. II. Constitutional Amendments dur- 
ing’ Emergency and thereafter find place 
in Appendices. There is a useful index 
in the end for this volume. 


The Author’s present work is a unique 
contribution and a distinct service to the 
legal profession. The Book is of im- 


mense utility to any member either of. 


the Bench or of the Bar whenever he is 
faced with any constitutional question 
during the course of his professional 
duty. Even, it is an indispensable guide 
to persons who are at the helm of the 
affairs of State guiding the destiny of 
the nation and are concerned intimately 
with the welfare of the people, The 
work is a must for the students of Law. 

S. S. G. 


LAW RELATING TO GOVERNMENT 
CONTRACTS by M. A. Sujan, Advocate 
Supreme Court. Published by A.'S. 
Pandya for N. M. Tripathi Pvt. Ltd., 
164 Samaldas Gandhi Marg, Bombay 
400002. Pp. 33 + 464. Price Rs. 85.00. 
The book under review is intended to 

serve as a guide to contractors taking up 
Government contracts. The first part of 
the book deals with the law of contract 
in general, The second part discusses 
the conditions of D. G. S. & D. Contracts 
clause by clause, The appendices contain- 
ing standard arbitration agreement, con- 
ditions of contract and various forms are 
of great utility. 


The author is an advocate of the 
Supreme Court of India and has rich 
experience in this branch of Law. He has 
specialised in arbitration matters. 


The book will be of practical use to 
both the lawyers and the contractors 
handling D. G. S. & D., C. P. W. OD, 
M, E. S. and Railway Contracts, 


Mrs, K. J. K. 
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BLACK’S LAW DICTIONARY: By Henry 
Cambell Black, M. A. Fifth Edition 
(1979) by the Publisher’s Editorial Staff. 
Contributing authors: Joseph R, Nolan, 
Associate Justice, Massachusetts Supe- 
rior Court and M. J. Connolly Associ- 
ate Professor of Linguistics and Eas- 
tern Languages, Boston College, Pub- 
lished by St. Paul Minn. West Publish- 
ing Co. 1979, Distributed in India by 
N. M. Tripathi, (P) Ltd., Bombay. 
Pages xiv Plus 1511. Price $35/-. 


In this edition of the Law Dictionary 
are incorporated almost all the substan- 
tial changes and developments which 
have taken place in all the areas of law 
in America since the publication of the 
4th Edition of this great work. The law 
vocabulary has grown vastly specially 
in the areas of commercial and consti- 
tutional law, Civil and Criminal Proce- 
dure, taxes, finance, uniform jaws and 
federal legislation; so alse, many common 
law doctrines and concepts have been 
replaced or modified by new statutory 
rights and remedies. On account of these 
major developments the legal words and 
terms were required to be greatly ex- 
panded and the existing entries had to 
be re-examined to ensure that their 
usage was appropriate to the current 
times. This thorough review has re- 
sulted in the inclusion of over 10,000 new 
or revised entries as well as Numerous 
usage examples in this Fifth Edition. 
Despite the fact that this new edition 
reflects the very latest changes and 
developments in law and practice, yet 
the old English, European and federal 
law words and terms have been retained 
to show their foundation of the present 
modern jurisprudence. 

The following new Appendices have 
been added in this edition. Constitution 
of the United States, listing of Justices 
and, Terms of U. S. Supreme Court, and 
U. S. Government Organizational chart. 
The inclusion of pronounciation guides 
after all entries is a major new feature 
of this edition. 


The Editors have spared no pains to 
make this edition very useful to all 
those who are concerned with law and 
it would be an important addition of a 
reference book to their library, 

L. K., K. 
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PROPERTY AND COMPENSATION RE- 
PORTS, 1979 Volume 37: Editor in 
Chief John Burke, Bar-at-Law, Edi- 
tor Margaret Unwin, LL, M. Published 
by Sweet & Maxwell Lid., London. 
(Distributors in India — N. M. Tri- 
pathi Pvt, Ltd, Bombay). Pages 
xviii + 538, Price £ 17.40. 


This volume of property and com- 
pensation Reports (1979) contains 50 re- 
ports on decided cases; 23 by the Court 
of Appeal; 12 by Queen's Bench Division; 
7 by Chancery Division,1 the House of 
Lords and 7 by Land Tribunals. As in the 
earlier volumes each report is preceded 
by a precise Headnote bringing out 
vividly the law points decided in each 
case, to facilitate quick and ready refer- 
ence. The book also contains a Table of 
Cases and Table of Statutes and a use- 
ful Index. A useful addition to the law 
libraries in India. 

B. R. K. 


BYLES ON BILLS OF EXCHANGE 
(Twenty-Fourth Edition) By Maurice 
Meghrah M. Com. (Lond.), Honorary 
Fellow of the Institute. of Bankers and 
Frank R. Ryder LL. B., F. I. B. of 
Gray’s Barrister; Published by Sweet 
and Maxwell, London, Distributed in 
India by N. M. Tripathi Ltd., 164 Sa- 
maldas Gandhi Marg. Bombay 400 002. 
pp. 83 + 509. price $35.00. 


The bills of exchange, cheques and 
Promissory notes, bonds etc., are the 
negotiable - instruments which play im- 
portant role in mercantile law whether 
domestic or international. The basis of 
the law of negotiable instruments in 
U. K. is the Bills of Exchange Act (1882), 
which is the first enactment codifying 
any branch of the common law. The 
same has been adopted in India as well 
as in many other countries as the basis 
as to law of negotiable instruments, 


The book under review is acknow- 
ledged as the authoritative text-book 
on the subject, now running in its 24th 
Edition. It provides an exhaustive Com- 
mentary on the Law of Bills of Exchange, 
Promissory Notes, Bank Notes and Che- 
ques; It also includes an Appendix giv- 
ing extracts of various relevant statutes 
and the text of the Geneva conventions 
on Bills of Exchange of 1932. The Topi- 
cal Index is exhaustive and useful for 
ready reference, 
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A.LR. 


This book is a must for lawyers, judges 
bankers, company executives and persons 
concerned with commercial and trading 
activities, 

Mrs, K, J. K. 


TAKE-OVERS AND MERGERS : by 
M. A. Weinberg; B/ Com. LL. B. 
(Rand); LL, B. (London); M. V. Blank, 
M. A, (Oxon), Solicitor of the Supreme 
Court and A. L, Greystoke; M. A. 
(Cantab); LL. M. (Harward) of Lin- 
colv’s Inn, Barrister, Published by Sweet 
& Maxwell in 1979. Pages xiviii Plus 
854, Price £ 45/-, 

In the commercial world this book is 
considered as an authoritative work on 
law and commercial practice concerning 
the Take-overs and Mergers of Compa- 
nies. The learned author Weinberg has 
supplied the long-felt need for a manual 
of practice for the lawyers and accoun- 
tants. This Book is an up-to-date guide 
on matters to be dealt with in negotia- 
tions and later arrangements, including 
the determination of the proper price or 
share exchange ratio, 

This work contains valuable informa- 
tion on Governmental control, analysis 


- of procedure for bids, a summary of tax 


provisions as they affect shareholders and 
analysis of the city code on Take-overs 
and Mergers as well as the practice of 
the Take-over Panel. The book is pro- 
vided with very valuable appendices with 
extracts from appropriate legislation, 
guidance notes of professional bodies 
and a model programme for review of 
profit forecasts. 

The authors are very well qualified for 
writting this book by virtue of their vast 
experience as practitioners in Law and 
Commerce. The book would be very use- 
ful as a reference book to the Lawyers 
and Accountants, Company Directors, 
Investment Analysts, Stock-brokers and 
Shareholders, i 


L. K. K. 


WILLIAMS , AND MUIR HUNTER 
THE LAW AND PRACTICE IN 
BANKRUPTCY (NINETEENTH EDI- 
TION 1979) by Muir Hunter, M. A. and 
David Graham M. A., B. C. L. Assisted 
by Michael Crystal, LL. B., B. C. L., 
Published by Stevens & Sons Limited, 
London. Distributed in India by N. M. 
Tripathi Private Ltd. Pp. 112 Plus 968. 
Price £ 45-00. 


The Book under review is the standard 
text book on “Bankruptcy”. This is the 
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19th Edition. The law of Bankruptcy 
in India being by and large based on 
English Law the cardinal principles 
underlying this branch of law are the 
same in both the countries and in fact 
in all commonwealth countries, The 
book though based on English Law will 
be found quite useful by Indian Lawyers 
and Judges. The book incorporates the 
latest amendment and the law stated is 
as at April 1979. Even a few later de- 
cisions of general importance have also 
been covered, Various other correlated 
enactments are also included. The To- 


pical Index is exhaustive and helpful 
for purposes of ready reference. 
Mrs, K. J. K. 


JUSTICE TO UNDERTRIALS — JAIL OR 
BAIL — Law and Procedure of Bail in 
India and the U. K.: By Professor 
R. K. Narula, First Edition 1979, Pub- 
lished by Himalaya Publishing House, 
4-A Sangeeta, 71, Juhu Road, Bombay. 
Pages XVI Plus 126, Price Rs, 35-00. 


In this book the author has compre- 
hensively dealt with the law of bail both 
in India and the U. K. In the opening 
Chapter of the book the author has out- 
lined the historical development of the 
law of bail and has brought out how the 
institution of bail has been progressively 
widened in scope and how the purpose 
and effect of the bail has been achieved 
by securing release of a person from 
custody and by ensuring that minimum 
restraints are put for obtaining release 
on bail. 


The Law of bail is a procedural law, 
involving as it does, the potential theme 
of personal liberty. This book therefore 
highlights the fundamental importance 
of the personal liberty of the undertrial 
and brings into focus the importance of 
the concept of human rights by per- 
tinently alluding to the famous observa- 
tion of the Supreme Court: “Social Jus- 
tice is the signature tune of our Consti- 
tution, and the little man, in peril of 
losing his liberty is the consumer of 
social justice”. 

The judicious considerations for the grant 
of bail have been vividly analysed in 
the book mentioning the important (and 
up-todate} Case Law on all the relevant 
aspects of the law of bail. The provision 
of anticipatory bail introduced in the 
Cr, P. C. (2 of 1974) has been duly taken 
note of and described as a “step which 
will unfold and widen the scope of bail”. 
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This book is indeed, an invaluable 
contribution to the legal literature in 
India. 

U, S. D. 


LAW OF ARBITRATION (8th Edn.) by 
M/s. S. D. Singh, M. A., LL. B. For- 
merly Judge, High Court of Judicature 
at Allahabad, and V. D. Singh, M, A. 
LL. B. Advocate, Published by £as- 
tern Book Company 34 Lalbagh, Luck- 
now-226 001, Pages Lvi Plus 770. Price 
Rs. 75-00. 

This is an exhaustive and analytical 
commentary on the Arbitration Act, 1940. 
The Author traces the history of the law 
ot arbitration and also makes a compa- 
rative study of the English Law, several 
provisions of which have been adopted 
in the Indian Act. The useful sugges- 
tion in the very first edition about adop- 
tion of certain provisions of English law 
in respect of disputes (including matters 
of account) requiring prolonged examina- 
tion of documents or any scientific or local 
investigation deserves due consideration 
in view of the fact that it may reduce 
waste of public time and unnecessary ex- 
penses of the litigants, 


In this edition the notes have been 
carefully revised and the case law 
brought up-to-date (i.e. till 1979). Along 
with other important legislations and re- 
levant imformations, the appendices also 
include the latest English Law, all avail- 
able rules of different High Courts as 
well as those of various Chambers of 
Commerce. There is an exhaustive table 
of cases indicating page number against 
each case for convenience of the readers. 
So also, there is a useful index in the 
end. This book will. be of immense utj- 
lity to the members of the Bench as 
well as of the Bar. It is also useful to 
the various companies which are often 
concerned with the arbitration matters. 

S. S. G. 


THE NEGOTIABLE INSTRUMENTS 
ACT: (Act XXVI of 1881 as modified 
up-to-date). By J. S. Khergamvala, Six- 
teenth Edition by M. S. Parthasarathy. 
Published by A. S. Pandya for N. M. 
Tripathi (P.) Ltd, Bombay 1980. 
Pages xxiv plus 299. Price Rs, 30/-. 
The first edition of this book was pub- 

lished in 1920 and during the last sixty 

years fifteen editions have been publish- 
ed and this 16th edition has come out in 

1980. This glorious march of the work 
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clearly exhibits its popularity and use- 
fulness among the students ‘studying 
law and the Bar, as an authoritative 
commentary on the Act. Shri Parthasa- 
rathy did the task of updating the pre- 
vious edition and also this one. He made 
necessary additions and changes in the 
work without altering the basic frame- 
work as evolved by the learned author 
Shri J. S. Khergamvala., 

The important recent case law, Indian 
and British, has been incorporated, as 
also an appendix on limitation of actions 
on negotiable instruments, 

The original author in compiling this 
book endeavoured to keep within such 
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limits as are proper to a statement of 
elementary principles, with illustrations 
enough to explain the rules laid down. 
He has also striven to supply the want 
of students by setting forth in a con» 
cise, connected and easily assimilable 
form the present state of law on this 
subject. It contains many illustrations 
and important case law to illustrate the 
general rules, 


The Book would certainly be found 
very useful not only by the students 
studying law but also by the members 
of the Bar. 

L, K. K. 


BOOKS RECEIVED 


“ANUSHASNIK KARYAVAHI” (DIS- 
CIPLINARY PROCEEDINGS): Published 
in Hindi and English both the languages. 
Edited by S. D. Sharma and Dr. Ram Dutt 
Shastri. First published in 1979. Distribu- 
tors: A One Agencies, Chandra Hira Build- 
ing, M. I. Road, Jaipur. (Raj.). Price 
Rs. 70/-. Pages 560 + 8 = 568. 


THE ESTATE AGENTS ACT, 1979; 
with annotations by C. M. Douglas, LL. B., 
Solicitor, Senior Lecturer in Law, Preston 
Polytechnic and R. G. Lee, LL. B, Lecturer 
in Law, University of Lancaster, Publish- 
ed z Sweet & Maxwell. London. Price 
£ 2.25. 


CURRENT LAW CITATOR, 1978. 
Cases 1977-78 Statutes 1972-78. Gene- 
ral Editor Peter Allsop, M. A. Barris- 
ter. Assistant General Editor Claire Booth, 
L B., Solicitor and Administra- 
tor Sandra Meneaud. Published 
by Sweet and Maxwell Ltd., Stevens & ` 
Sons, Ltd., Case Citator 1978. Pages 143, 
and Statute Citator-1972-78 Pages 259. 


THE YEARLY PUNJAB DIGEST, 1978. 
(Being a concise Digest of all the decisions 
of the Punjab and Haryana High 
Court, Financial Commissioners, Pun- 
jab and Haryana and of Supreme 
Court on Punjab Cases, reported in 
various Law Reports in the year 1978) 


Sikander S. Thind, Advocate, Editor; Pun- 
be Law Digest. Published by Rohit Pub- 
ications. Mohie-141108 (Ludhiana). Pages 
xxviii plus 164, Price Rs. 20/-. 


THE INDIAN JOURNAL OF LEGAL 
STUDIES VOLUME H OF 1979. Edited 
by D. C. Jain. Published by Faculty of 
Law, University of Jodhpur. (Raj-). Annual 
Subscription Rs. 20/-. Pages 186. 


The Indian Journal of legal studies; is an 
annual publication of the faculty of law, 
University of Jodhpur. 





CENTENARY CELEBRATIONS OF 
THE DISTRICT AND SESSIONS 
COURT CHINGLEPUT, — 1880-1980. 
Souvenir issue published by Bar Associa- 
tion of District and Sessions Court 
Chingleput, (Tamil Nadu). 


ACCIDENTS DIGEST, VOL. 1, (1980). 
Edited by H. P. Shrivastava, B. A., LL. B. 
Published by The National Law House 
Indore (M. P.): Price Rs. 37/-. Pages 184. 


SUPREME COURT YEARLY DIGEST 
1979 by Surendra Malik, B. Sc, (Hons.), 
LL. M. (Columbia) Advocate of Supreme 
Court. Published by Eastern Book Com- 
pany 34, Lal Bagh, Lucknow-l. Price 
Rs, 40=00, Pages 631 + 92. 


SPEECH OF TUN MOHAMED SUFFIAN, PRESIDENT OF THE COMMON- 
WEALTH MAGISTRATES’ ASSOCIATION, AT.THE OPENING CEREMONY 
OF THE AFRICAN MAGISTRATES’ SEMINAR IN LUSAKA, ZAMBIA, ON 


MONDAY, 28TH JULY, 1980. 
Mr, ‘Chairman, Your 


Excellency the President of the Republic of Zambia, 
the Hon’ble the Secretary General of the Party, 


the Hon’ble The Prime - 


Minister, the Hon’ble Minister of Legal Affairs and Attorney-General, My 


Lords the Hon’ble the 


Chief Justice and Judges of the Supreme and High 


Courts, Your Honours the Magistrates of Africa especially the Chairman 


and members of the Magistrates Association of Zambia; Hon’bie 
and ladies and gentlemen. 


distinguished guests; 


First, as President of the Common- 
wealth Magistrates’ Association may I on 
behalf of all Magistrates assembled today 
express to Your Excellency our deep 
appreciation of the honour shown to us 
by your Excellency’s personally coming to 
Open this the first ever seminar of Afri- 
can Magistrates. Your Excellency’s 
presence today shows your Excellency’s 
. concern in the Rule of Law, This semi- 
- nar -will, it is hoped, improve — in the 
long run — the quality of justice meted 
out to the citizen not only in Zambia but 
throughout the continent of Africa, 

I would also like to thank through you, 
Sir, the Party, the Government and peo- 
ple of Zambia for their kindness and 
generosity in arranging for this seminar 
to be held on Zambian soil; and for the 
excellence of the facilities that have 
been placed at our disposal. In parti- 
cular, Sir, I would like to thank the 
Chairman and members of the Magis- 
trates’ Association of Zambia and the 
staff of NIPA with whom CMA has 
been in consultation for. over a year — 
their enthusiasm and interest and devo- 
tion culminating this week in the pre- 
sence here today of 40 Magistrates from 
12 African countries, not to mention two 
from England Professor A. N. Allott, 
whose expertise in African law is well- 
known, and Mrs, Dorothy Winton, the 
Secretary of CMA. 


This seminar too has made it possible 
for my wife and me to make this our 
first visit to Zambia — for which we are 
truly thankful. 


The Commonwealth is a. vast store 
house of experience and ideas, from 
which members can draw and learn 
and benefit, The C. M. A. in a small 
way tries to contribute towards this 
effort in disseminating -knowledge for 
the common ‘good. 


- I think that it is appropriate that I 
should say a féw words about CMA, 
1980. AIR Jour./8 XI 


Ministers; 


The Commonwealth Magistrates’ As- 
sociation was established by the unani- 
mous decision of representatives of the 
judiciary of twenty-four Commonwealth 
countries meeting in London in 1970. It 
seeks to promote within the Common- 


wealth the interests of the magistracy : 


and the dignity of the office of Magis- - 


trate, to safeguard independence of deci- 
sion, to make further research and train- 


ing available to. Magistrates and to pro- 


mote the dissemination of information 
and ideas. It is supported by grants 
from the Commonwealth Foundation and 
by the subscriptions of its members. 
Membership 


Membership is by associations of the 
judiciary of Commonwealth countries.“ 
There are at present forty-two countries 
in membership, organised into six re- 
gions: (i) the Caribbean (ii) East and 
Central Africa (iii) West Africa (iv) 
Indian Ocean (v) North Atlantic and 
Mediterranean and (vi) Pacific Ocean. 
Individual members of the judiciary are 
eligible to become associate members 
whether they adjidicate in the high 
Courts or in the subordinate courts; as- 
sociate members receive personal copies 
of all publications and newsletters. 
Administration 


The CMA is governed by a General 
Assembly of its members which meets 
not less frequently than every fourth 
year, and by an elected Council, The 
London office provides a focal point for 
Commonwealth Magistrates visiting 
the United Kingdom; they in their 


turn keep headquarters’ staff in touch, 


with events and opinions overseas, 
Pan-Commonwealth Conferences 

After the inauguration of: CMA in 
1970, the Second Commonwealth Magis- 
trates Conference and First General As- 
sembly were organised by the Common- 





“India is not a 


member of the Associa- 
tion, l ' a 


` 
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wealth Magistrates’ Association in Ber- 
muda in June 1972, There were.61 par- 
ticipants from 16 countries, 12 of them 
in membership. 

The Third Commonwealth Magistrates’ 
Conference, organised in Nairobi in 
August, 1973, was attended by 101 parti- 
cipants from 34 countries of which 18 
were in membership. 

The Fourth Commonwealth Magis- 
trates’ Conference, mounted in Kuala 
Lumpur, Malaysia, in August 1975, was 
attended by 276 participants from 40 
countries of which 25 were in member- 
ship. 

The Fifth Commonwealth Magistrates’ 
Conference, which took place in Oxford, 
England, 23rd-29%th September, 1979, 
was attended by 300 participants from 
46 countries of which 37 were in mem- 
bership. 

Regional Meetings 

Communication and Co-operation be- 
tween the different countries of each 
region by means of regional workshops 
have proved to be the major development 
` since the Fourth Commonwealth Magis- 
trates’ Conference in 1975. 

A Pacific Seminar was mounted joint- 
ly with the University of the South Paci~ 
fic in Nuku’alofa, Tonga, in Dec., 1976, 
with the financial support of the Com- 
monwealth Fund for Technical Co-ope- 
ration, A co-ordinated training pro- 
gramme for those concerned with the 
work of the lower courts of the Pacific 
Island countries is likely to result. 

A seminar for the Caribbean area was 
held in Kingston, Jamaica in September, 
1977 by joint invitation of the CMA and 
the government of Jamaica, 

A study-tour for Commonwealth visi- 
tors of the courts, penal training and 
care institutions of Ontario was organis- 
ed in July, 1978 by some members of 
the Canadian Association of Provincial 
Court Judges in association with CMA. 

In October, 1979 forty-three partici- 
pants of the Fifth Commonwealth Magis- 
trates’ Conference spent the week fole 
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lowing the Conference in studying the 
courts and the training and sentencing 
facilities available in South Wales, where 
they lived in the homes of some of the 
Swansea Magistrates, in Devon, and in 
Dorset, 

Publications 

The Commonwealth Judicial Journal, 
edited in London by Mrs. Brenda Hind- 
ley, barrister-at-law, appears twice 
yearly. It has a wide readership among 
the judiciary of the Commonwealth, re- 
aching magistrates both in densely popu- 
lated areas and in some of the most is- 
olated parts of the world. 

Activities for 1981 os 

A meeting for invited | representatives 
of the countries of the’ Pacific Ocean 
Region is to be mounted in Hong Kong 
about November, 1981, 

CMA’s first President was Sir Thomas 
Skyrme, of the Lord Chancellor’s Depart- 
ment in London and it was owing to 
his interest and devotion that CMA 
enjoys a high reputation today. 
Before he retired after 7 years’ service 
he thought that his successor should be 
from outside UK, and that is how I was 
elected President in Oxford last year, 
When I cease to be Lord President of 
the Federal Court of Malaya on 12th 
November, 1982, on attaining the com- 
pulsory retiring age for a Malaysian ` 
Judge, I shall of course resign from the 
presidency of CMA — and I hope that 
the new President of the Association will 
be from Africa. 


In conclusion, Sir, may I once again 
thank you, the Party, the Government 
and the people of Zambia for hosting 
this seminar and for being so good and 
kind and hospitable to all of us ‘from 
other countries. Our all-too-brief sojourn 
in Zambia will long remain a happy 
and pleasent memory with us. 

Mr. President, may I now have the 
honour of presenting to you the shield 
of the C. M. A. as a small token of our 
appreciation and gratitude. 


TUN MOHAMED SUFFIAN 


NEED FOR SPEEDY DISPOSAL OF CASES* 


The great concern shown by’ public- 
men, politicians, jurists and judges and 
all and sundry about the speedy disposal 
of pending cases in the Indian Courts 
and dispensation of cheap justice to the 
indigent and the poor has proved to be 
a non-starter. The arrears continue to 
be mounting and the cost of litigation 
keeps on soaring like the cost of any 
other essential commodity. The question 
is whether anybody is really serious and 
concerned about these problems or whe- 
ther, like many other things, this is also 
not a populist’ slogan as is used for 
catching votes. One can understand our 
politicians adopting this as a slogan, but 
it is difficult: to understand our learned 
jurists and some celebrated judges sing- 
ing the same tune without going to the 
root of the problem. Where is the need 
for them to adopt a populist stance? 


There are several parties connected to 
a litigation — the litigant himself, the 
lawyer who conducts the case, the judge 
who hears and decides it, the prosecut- 
ing agency’ in a criminal trial and last 
but not the least, the State’s bureau- 
cracy who fether most of the writ peti- 
tions in the High Courts, 


Who amongst them is serious for the 
speedy disposal of the pending cases and 
dispensation of cheap justice to the 
needy and the poor? The problem doés 
not seem to have been approached in its 
correct perspective yet, 


The Litigants — For him all the fears 
are being shed, But do all of them want 
that their cases should be disposed of 
quickly? The plaintiff -who seeks relief 
may like to have quick justice, but what 
about the defendant? Even the plaintiff 
after obtaining an order of stay or in- 
junction gets a vitally interested in de- 
laying the process, A tenant in an evic- 
tion suit never wants the litigation to 
come to an end, Once evicted, he cannot 
get a similar accommodation for the 
same price — thanks-to the hike in the 
house rent. Similar is the position in a 





*Speach by Hon’ble Mr. Justice Birendra 
Prasad Sinha of Patna High Court on 
“Need for speedy disposal of cases” at 
the annual general meeting of Patna 
Law College Old Boys’ Association on 
12th July, 1980 inaugurated by Patna 
High Court Hon’ble Chief Justice Mr. 
K. B. N, Singh, under the President- 
ship of Mr. Shambhu Prasad Singh, 
ex-Justice, Patna High Court, 


criminal trial. An accused seldom wants 
his trial to commence and prolongs the 
ease till the time the evidence against 
him is wiped out. Thanks to our lethar- 
Bic and slow acting judicial procedures, 
fifty per cent of our litigants, if not 


more, do succeed in slowing down the 
process, 
The Lawyers:— In an ecclesiastical 


Court, the clergy found it to be a reli- 
gious obligation to help the needy and 
assist the Court in the dispensation of 
justice. It gave birth to a class of per- 
sons who came to be needed more by 
the litigants and had little time to spare 
for the church. The lawyer was born. 
Towards the close of the seventeenth 
century vigorous new policy of Imperial 
discipline paved the way to the adoption 
of common law practice of the King’s 
Court from Biblicism and local custo- 


mary English law. The growth of pro-` 


pertied class created a market for the 
service of lawyers. And the Lawyer has 
come to stay. He is an integral part of 
the judicial process. If is said that he is 
the learned gentleman who rescues your 
estate from your enemies and keeps it to 
himself. Joseph H. Choate, a great Ame- 
rican lawyer in a dinner speech had his 
own joking truth. He said: “Every man 
in the community owes a duty to our 
profession; somewhere between the cra- 
dle and the grave, he must acknowledge 
the liability and pay the debt......It was 
one of the brightest members of the pro- 
fession, you remember, who had taken 
his passage to Europe.........and failed to 
go. He said one of his rich clients died 
and he was afraid if he had gone across 
the Atlantic, the heirs would have got- 
ten all the property.” 


The allegation often is that lawyer 
makes a law-suit complicated and confus- 
ing. Fred Rodell, an eminent Professor 
of Yale University, once said — “While 
law is supposed to be a device to serve 
society, a civilized way of helping the 
wheels go round without too much fric- 
tion, it is pretty hard to find a group 
less concerned with serving society and 
more concerned with serving themselves 
than the lawyers”. 


I should not be misunderstood for 
mentioning all these. Most of our law- 
yers are fairly honest, more or less up- 
right and, in the main, quite decent men; 
but that is not relevant. Karl Marx once 
said that money annuls all human rela- 
tionship, After all this profession has be- 


‘ 
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lawyer lies in a protracted ‘litigation. He 
is not a Kalidas who would cut the 
branch of the tree on which he is sit- 
ting by making a litigation shortlived. 


The Judges— Poor fellow! He is the 
most neglected and uncared for. The 
society wants him to do justice but no 
one is prepared to give any justice to 
him. What then are you going to expect 


from an underclothed and half-fed - 


‘Judge. Sweet and juicy words are not 
going to fill his belly and-give him 
clothes to wear. Imagine, in the year 
1861-62, when the High Court of Judica- 
ture was established at Calcutta, the 
Judge’s salary was fixed at Rs. 4,000/- a 
month, It’s like a dream. Needless to say 
’ that at its present value, it would run 
into several lacs of rupees a month, But 
those were the days when our country 
was in chains. When the chains were 
broken, the salary of the Judge was re- 
duced to Rs. 3,500/- a month without 
any escalation clause. If anything in this 
country has remained firm and static 
after Independence, it is the Judge’s 
salary ! The size of rupee has been re- 
diced by at least six to seven times 
since 1952, even according to the official 
figures. Now, tell me, how do you ex- 
pect him to give his mind and soul to 
this problem. Excuse me, I do not like 
hypocracy, The Judge has also his 
problems. He is disorganised and has no 
Trade Union. He, therefore, still works 
hard. But how long? You can’t feed him 
by slogans alone. And little said the bet- 
ter about the Subordinate Judiciary. 
They are hired for a paltry amount be- 
tween Rupees five to six hundred and 
odd a month in the beginning without 
any inbuilt facilities. When once they 
tried to come on the road to ventilate 
their grievances, they were advised to 
become Chaprasis in the Banks, who get 
a fair deal because: they can stop work, 
by no less a person than the then Union 
Law Minister. What a crude joke! And 
still you want them to work day in and 
day out for the speedy disposal of the 
cases? 


The Prosecutor — The agency which is 
responsible for the maintenance of law 
and order is also responsible for the in- 
vestigation of the crime, The law and 
order situation in the country is such 
that the authority gets little time for in- 
vestigation of a case. Many a time, to 
control the crime, the investigation is 
slowed down to keep the alleged crimi- 
nal behind the bars. It is common know- 


Need for speedy disposal of cases 
come an industry. The interest of the - 
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ledge that in many cases the investigat- 
ing officer is not available for examina- 
tion in Court for months and -years, And 
then who does not know what prompts 
our police in not booking the criminals 
speedily. Once the cases reach the hands 
of the lawyer-prosecutor, the matter gets 
worse. He works on a daily fee and can 
speed up the trial only at his own peril. 
It is not that he has no other problerns, 
but his own interest gets the upper hand 
like that of anybody else. It is economics 
which determines everything in our 
social set up. f 


The State and its bureaucracy — The 
society has become very complex. We 
have a very rich crop of Ordinances in 
free India. The Rule of Law has ‘been 
replaced by the Law of Rules. Can you 
Say sitting over here if you are not vio- 
lating any law? Thoughtless and mala 
fide orders give rise to many cases, es- 
pecially the writ petitions in the High 
Courts. Many of them may be disposed 
of at the preliminary hearings but, in 
spite of best efforts, proper instructions 
are not sent to the counsel of the State, 
They say that the files in the Secretariat 
and the Government offices have no legs, 
They have to be moved and it takes time 
for the file to walk from one table to the 
other. Those who can make it walk, suc- 
ceed, but in the process, the matter gets 
delayed, 


The State has become the single big- 
gest litigant. It is the common know- 
ledge that the criteria for the apppoint~ 
ment of counsel is anything but merit, 
The heartless bureaucracy has neither 
ears nor eyes. If at all, he cannot see 
beyond his own nose. He is trained in a 
different way and most of his time is 
consumed in protecting himself and 
pleasing the politician. Where is the time 
and will for him to think about the pro- 
blems? And why he should, at all? 


I have tried only to pose a few basie 
problems which seem to have been over- 
looked. Many more can be added and 
multiplied. It is heartening to note that 
in recent years this problem has attract- 
ed the attention of people in authority 
and outside. But the remedial. measures 
suggested so far are most inadequate to 
cope with the problem. It is generally 
suggested to curtail some of the proce- 
dural laws and to increase the number 
of Judges and Courts. No one will dis- 
pute that lethargic and slow acting pro- 
cedural laws must be replaced by quick 

acting procedures. But there is also an` 
inherent danger in it. In doing so, care 
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has to be taken that justice itself is not 
disposed of instead of the cases, Consi- 
dering the increase in the number of 
cases, the increase in the number of 
Judges and Courts. is only a half-way 
solution, But what about the quality in 
the matter of appointment of Judges 
which seems to have received a set back 
in recent years, Quality is more impor- 
tant than the quantity. Moreover, even 
the pending vacancies are not filled for 
years. If delays cannot be curtailed in 
such matters, only God knows if we 
shall be able to cut off delays in the dis- 
posal of cases, 

This is a socid-economic problem, Lacs 
of our educated youngmen are every 
year rolled out of colleges. Very few of 
them: gèt employment. The others find 
their self-employment in road-rail rob- 
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beries, bank dacoities and other sophi- 
sticated crimes, They have got to do 
something to live on, This gives rise to 
the large number of. criminal cases, 
Then, there are social offenders, These 
are every day on the increase, Can the 
procedural cut and the increase in the 
number of Judges cope with these pro- 
blems, You can kill the mosquitoes in a 
room by spraying flit but many more 
will come inside from the breeding 
ground. What is more important is plug- . 
ging the hole to see that the cases do 
not breed. That cannot be done by slo- 
gans, There must be a vigorous attempt 
in the right direction and there must be 
ə will.to do it, The cause has to be locat- 
ed and removed by socio and economic 
operation. If we cannot do it, it is better 
that we stop talking about it, 


“AMENDMENT TO SECTION 141 OF THE CIVIL PROCEDURE CODE, 1908 
A LEGISLATIVE FAUX PAS?” i 


(By: Phiroza Anklesaria, B. A. (Hons), LL. B., LL.M. (London), Advocate, High 
Court, Bombay, Solicitor, Supreme Court of England) 


The amendment to Section 141 of the 
Code of Civil Procedure, by the Civil 
Procedure Code (Amendment) Act, 1976 
(104 of :1976), with effect from ist Feb- 
ruary, 1977 is thought-provoking. 


By the Amendment, Section 141 of the 
Civil Procedure Code, was amended to 
read as follows :— 

Mise. Proceedings: “The procedure 
provided in this code in regard to suits 
shall be followed, as far as it can be 
made applicable, in all proceedings in 
any court: of civil jurisdiction. 
Explanation: In this section, the expres- 
sion “proceedings” includes proceedings 
under Order IX, but does not include 
any proceeding under Article 226 of the 
Constitution.” ; 

The section was retained in its original 
form, but by the amendment, the Expla- 
nation was added. The relevant para- 
graph of the Statement of Objects and 
Reasons pertaining to the amendment, 
reads as follows :— 

“The question of whether an applica- 
tion under Article 226 of the Constitu- 
tion is a “proceeding in any court of 
civil jurisdiction” within the meaning of 
Section 141 has been the subject matter 
of controversy. While the Andhra Pra- 
desh High Court holds that Section 141 
applies to such proceedings, the Alaha- 
bad, Calcutta, Madras and Punjab High 
Courts have held that Section 141 does 


_ where, 


not apply to such proceedings. In the 
circumstances, it is being clarified that 
Section 141 does not apply to proceed- 
ings under Article 226 of the Constitu- 
tion. SOR (Act 104 of 1976). 

At the very outset, the reason for such 
an amendment is difficult to understand. 
It is difficult to understand, why the 
Legislature was so concerned with the 
controversy between the various High 
Courts of the country, when the point in 
issue, namely, whether an application © 
under Article 226 of the Constitution 
was a “civil proceeding” or not, was al- 


‘ready set at rest by an apt and in- 


controvertible pronouncement of the 
Supreme Court itself. In Narayan v. 
Ishwarlal (AIR 1965 SC 1818), the judg- 
ment in which case was delivered almost 
12 years prior to the amendment, the 
Supreme Court had held, in no uncertain 
terms, that a “civil proceeding” is one 
in. which a person seeks to enforce a 
civil right. It was held that there is no 
reason for restricting the expression 


“civil proceeding” only to those 
proceedings which arise out of 
civil suits or proceedings which 


are tried as civil suits, nor is there 
any rational basis for excluding from its 
purview, proceedings instituted and tried 
in the High Courts in the exercise of 
their writ jurisdiction under Article 226 
the aggrieved party seeks relief 
against the infringement of his civil 
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rights. According to the Supreme Court, 
whether proceedings are civil or not, de- 
pends upon the_nature of the right vio- 
lated and upon the nature of the tribu- 
Nal invested with authority to grant 
relief. One should have thought, that the 
controversy whether writ proceedings 
(where a civil right is alleged to be vio- 
lated), are civil proceedings or not, had 
ended here. The Legislature however, 
seems to have lost sight of the end. 


The writer submits, for reasons dis- 
cussed hereafter, that, the amendment 
has resulted from an erroneous apprecia< 
tion of the entire legal situation, 


In the first place, a study of the con- 
troversy between the various High 
Courts, relating to the applicability of 
Section 141 of the Civil Procedure Code 
to writ petitions, prior to its amendment 
shows that, it pertained to the question 
whether writ proceedings were “civil 
proceedings” and the Civil Procedure 
Code was therefore applicable and not 
whether, writ proceedings were “pro- 
ceedings in amy court of civil jurisdic- 
tion” as disclosed by the Statement of 
Objects and Reasons, 

A Writ Court, sitting in a jurisdiction 
under Article 226 of the Constitution, 
where a citizen seeks relief against vio- 
lation of a civil right, is a Court of 
Civil jurisdiction, by the good test laid 
down in the case of Narayan v. Tibane 
lal, quoted above, 


A brief glance at the then prevailing 
controversy between various High 
Courts, with which the Legislature ap- 
pears to be so concerned while making 
the amendment, it is submitted, provides 
an interesting insight into the miscon- 
ception of law, which led to the present 
amendment. On the one hand, the High 
Court of Andhra Pradesh held (Annam 
Adinarayana v. State of Andhra Pradesh 
AIR 1958 Andh Pra 16), that the provi- 
sions of the Civil Procedure Code, were 
applicable to writ petitions. On the other 
hand, the High Courts of Madras (Man- 
agement of Rainbow Dyeing v. Industrial 
Tribunal AIR 1959 Mad 137, Calcutta 
(M/s. Bharat Board Mills v. R. P. F. Com- 
missioner AIR 1957 Cal 702), Allahabad 
(Oma Shankar v. Divisional Superinten- 
dent, Northern Railway AIR 1960 All 
366), and Punjab (Ramkala v. Asstt. 
Director, Consolidation of Holdings AIR 
1977 Punj & Har 87) held that, the pro- 
visions of the Civil Procedure Code were 
not applicable to writ petitions. The toss 
ef the coin in the Legislative Chambers, 
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appears to be in favour of the majority 
view. It is important, therefore, to see 
what exactly the majority view was. 

The ,majority view, basically, appears 
to be that, writ proceedings were not 
civil suits or in the nature of civil suits 
and therefore, the provisions of the Civil 
Procedure Code, could not be applied to 
them. In Babubhai v. Nandlal (AIR 1974 
SC 2105), the majority view was con- 
firmed by the Supreme Court, in the fol- 
lowing words :— 


“The object of Article 226 is to pro- 
vide a quick and inexpensive remedy to 
the aggrieved parties........... At is plain 
that if the procedure of a suit had also 
to be adhered to in a writ petition, the 
entire remedy would be defeated. A writ 
petition under Article 226 is essentially 
different from a suit and “it would be 
incorrect to assimilate and incorporate 
the procedure of a suit into proceedings 
of a petition under Article 226.” 


The writer respectfully submits that 
the view that writ proceedings are dif- 
ferent in nature from civil suits and for 
that reason, the Civil Procedure Code 
should not be applied to them and the 
amendment to the Civil Procedure Code, 
based on the acceptance of such a view, 
is entirely misconceived and erroneous. 

First, for the purpose of considering 
the applicability of the Civil Procedure 
Code to writ petitions, what is relevant 
is the similarity between writ petitions 
and suits and not the differences be- 
tween the two, Both, the writ petitions 
and civil suits are “civil proceedings”, 
where the relief claimed is in re- 
spect of the infringement of a civil 
right. The forms of the two may differ 
and so also the procedure, 


Secondly, the Civil Procedure Code is 
not limited in its application, to suits 
alone. The Preamble to the Code says, 
it is “an Act to consolidate and amend 
the law, relating to the procedure of the 
courts of Civil Judicature.” The Pre- 
amble is a guide to the legislative intent 
as to the circumstances and reasons for 
the enactment, in the case of doubt or 
ambiguity (Y. A. Mamarde v. Authority 
under Minimum Wages Act AIR 1972 SC 
1721). It may be noted, that the words 
used in the Preamble are “the proce- 
dure” in all courts of Civil Judicature, 
as distinguished from “proceedings” in 
any court of civil jurisdiction, used in 
the Statement of Objects and Reasons, 
for the amendment. The difference in 
the meanings attributable to the words 
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“procedure” and “proceedings” respec- 
tively, brings out the fact that, the 
framers of the Code intended that, the 


procedure in all courts of Civil Judica- 
ture should be governed by the Code — 
‘albeit, to the extent feasible. In short, 
the emphasis was laid by the framers of 
the Code on the procedure to be adopt- 
ed by Courts of Civil Jurisdiction and 
not upon the nature of the proceedings 
in such Courts, as civil suits or other- 
wise. 


In fact, the writer submits that the 
comparison between civil suits on the 
one hand and writ petitions on the other, 
is entirely pointless and misconceived 
and mainly reSponsible for the present 
amendment, 


The provisions of the entire Civil Pro- 
cedure Code, are not peculiarly adapt- 
able to suits only, nor can it be said 
- that, the procedure for claiming and 
granting relief by way of a writ, is in 
any way repugnant to or inconsistent 
with the provisions of the Code, Cer- 
tain provisions of the Code, which are 
by their very nature peculiar and appli- 
cable to suits only, are obviously inap- 
plicable to writs, having regard to the 
nature of the writ as a quick, inexpen- 
sive and efficacious remedy and also hav- 
ing regard to the procedure for claiming 
and granting writ relief. Thus, for in- 
stance, the’ procedural provisions of the 
Code relating: to plaints (Order VII); 
Written Statements Set-offs and 
counter-claims (Order VIII); Settlement 
of issues (Order XIV); Commissions 
(Order XXVI) and the like, are by 
their very nature inapplicable to writ- 
petitions. On the other hand, the pro- 
cedural provisions of the Code, which 
do not militate against the nature of the 
writ and the procedure for claiming ‘and 
granting writ relief, would be applicable 
Therefore, the provisions of the Code 
that, the Court shall pronounce judg- 
ment in open court (Order XX Rule J), 
that in the event of death of a party, 
his legal representatives may be brought 
on record, if the cause of action survives 
(Order XXII Rule I), that an amendment 
to the pleadings may be allowed by the 
Court at any stage, for the purpose of 
determining the real controversy between 
the parties (Order VI Rule 17) and so 
forth, are all procedural provisions 
which are necessarily common to the fair 
trial of any matter, whether a suit or a 
writ. 
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Besides, by S. 141 only the procedural 
provisions, as distinguished from the sub- 
stantive provisions, of the Code, were 
applicable and even here, Section .141 at 
all times, envisaged a convenient degree 
of elasticity in the application of the 
various provisions of the Code. Any 
element of rigidity was removed by the 
words “The procedure provided in the 
Code shall be followed, as far as it can 
be made applicable....... ..”. Certain pro- 
cedural provisions of the Code, were 
considered inapplicable, having regard 
to the nature of the Writ————— thus, 
it was held that the provisions of Sec- 
tion 80 were not applicable to writs 
(Cosmopolitan Club v. Deputy Commis- 
sioner, AIR 1952 Mad 814) whereas, it 
was held that, the provisions of Order 1, 
Rule 8 (Pramatha v. Chief Justice, AIR 
1961 Cal 545); Orders 6 to 8 relating to 
pleadings including amendments (Mano-~ 
ranjan v. Collector of Customs, AIR 1953 
Cal 753) and Order 22 relating to bring- 
ing on record heirs of a deceased party 
(Krishanlal Sadhu v. State of W. B, 
AIR 1967 Cal 275), were applicable to 
writ petitions, 

There is further a vast body of au- 
thority which supports the view that, 
any proceedings in a court of law, bro- 
ught to vindicate or enforce a civil right, 
would fall within the word “sue” (Pro- 
vince of Bombay v. Khushal Das Advani, 
AIR 1950 SC 222). If in a writ petition 
under Article 226 civil rights are involv- 
ed, then the proceedings would: be civil 
proceedings, It follows therefore that, in 
Writ Petitions where civil rights are in- 
volved, the proceedings fall within the 
word “sue”, and by virtue of S. 141, the 
procedure provided in the Code applied 
(Anna Adinarayana v. State of A. P. 
AIR 1958 Andh Pra 16; Karpur Singh v. 
Union of India, AIR 1957 Punj 173; 
Kahar Singh v. Custodian General, AIR 
1959 Punj 58; and Dhanalakshmi Ammal 
v. ITO AIR 1958 Mad 151). 

Therefore, it is submitted that, the 
comparison between suits and writ peti- 
tions, in considering the question of ap- 
plicability of the provisions of the Civil 
Procedure Code to writ petitions is en- 
tirely pointless, unwarranted and un- 
called for, particularly having regard to 
the unamended Section 141, which by 
its very wording introduced adaptabi- 
lity of the procedural provisions of the 
Code, to various proceedings. In the cir- 
cumstances, the anxiety of the legislature 
that application of the Code to writ peti- 
tions may affect the quick and efficaci- 
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ous nature of the writ remedy, is un- 
founded, 


As a matter of fact, the writer respect- 
fully submits that, the comparison be- 
tween suits and writ petitions made by 
the Supreme Court in Babubhai v. Nand- 
lal, quoted above was not even neces- 
sary. In that case, the High Court in 
the exercise of its discretionary jurisdic- 
tion entertained a writ petition, involv- 


ing disputed questions of fact. Forty 
affidavits were filed on one side and 
about 27. affidavits were filed on the 


other side. In order to verify the cor- 
.rectness of the facts deposed in affidavits, 
the High Court in the exercise of its dis- 
cretion, had picked out the most import- 
ant and crucial affidavits and ordered 
cross-examination of the deponents 
thereof. The argument before the 
Supreme Court was that, the High Court 
ought to have allowed cross-examination 
of all the deponents of all the affidavits 
and not only of few chosen, In reply 
to the argument, the Supreme Court, 
inter alia, held that “the fact that the 
court permits cross-examination of some 
of the deponents, does not warrant the 
proposition that the court is bound to 
permit the  cross-examination of each 
and every one of the deponent, which 
the party wishes to cross-examine”. It 
is respectfully submitted that, the facts 
mentioned above did not call for a com- 
parison between suits and writ petitions 
at all. In a suit, the burden is upon the 
plaintiff to prove his case. On the facts 
of the above writ petition, it appeared 
that the High Court had allowed cross- 
examination of some of the deponents 
for the purpose of verifying the contents 
of the chosen affidavits, which the court 
felt, had a crucial and important bearing 
on the facts of the case. There was no 
question in the above writ petition, as it 
appears from the facts, relating to the 
right of a deponent as such, to cross ex- 
amine as in a suit and, therefore, the 
legal situation in the above petition was 
not quite comparable to a suit. Probing 
further, the proposition quoted above by 
the Supreme Court, is equally good even 
in the case of a suit. Under the Indian 
Evidence Act, 1872, the court can well 
disallow any oral or documentary evi- 
dence on the principles contained in that 
Act. No party to a suit has an absolute 
and unfettered right of cross-examina- 
tion in contravention of the provisions of 
the Indian Evidence Act (Chap. X), even 
in a suit as considered by the Supreme 


Court. Once the :court decides to probe. 
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into the evidence and the affidavits are 
not considered enough or acceptable, the 
question is not one of examination of each 
and every deponent of each and every 
affidavit, but really what evidence is ne- 
cessary to be gone into by cross-examina- 
tion or otherwise, for the purpose: of 
satisfactorily deciding the issues arising 
in the matter, irrespective of whether 
the proceedings before the court, are in 
the nature of a writ petition or a suit. 

A thought could have been spared for 
the proposition that there is a vast body 
of authority supporting the view that 
when a legal right is in dispute and the 
ordinary courts of the country are seiz- 
ed of such disputes, the courts are go- 
verned by the ordinary -rules of proce- 
dure applicable to them. (Ramchandra 
v. State of U. P., AIR 1966 SC 1888; 
South Asia Industries v. S. A. Singh, 
AIR 1965 SC 1442; Narayanrao v. Iswar- 
lal, (AIR 1965 SC 1818). The Civil Proce- 
dure Code contains the ordinary rules 
of procedure, 


A thought could also have been spar- 
ed for the consequences of making such 
an amendment. At present, there is no 
alternative body of law to govern the 
procedure in Writ matters and the Civil 
Procedure Code being expressly made 
inapplicable, the procedure in Writ mat- 
ters is virtually left at large to the sub- 
jective powers of each High Court.:A 
Citizen may well complain of arbitrari- 
ness. This apart, the situation is fraught 
with a three-fold risk. First, a procedure 
too rigid or too rigorous may well 
interfere with the quick, inexpensive and 
efficacious nature of the writ remedy; 
Secondly, there would be lack of unifor- 
mity in the procedure for enforcement 
of Constitutional rights, which would 
expose the Citizen to a certain degree 
of undesirable uncertainty; and thirdly, 
the practical inconvenience caused by 
non-applicability of the Civil Procedure 
Code, is stupendous. An instance may 
be quoted in the very words of the Cal- 
cutta High Court, in Krishanlal Sadhu 
v. State of W. B. (AIR 1967 Cal 275). “It 
would be absurd to hold that Order 22 
of the Civil Procedure Code cannot apply 
to proceedings under Article 226. If the 
sole petitioner or all the petitioners dies 
or die, can it be suggested that the writ 
application can continue without bring- 
ing on record the legal representatives 
of the deceased? The answer must be 
in the negative, because in such 
a case, there will be no living 
person to continue the proceedings nor 
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can any lawyer’ represent the persons 
who are dead and the court also would 
be powerless to make any order affect- 
ing the deceased person or their legal 
representatives. Even an order for costs 
cannot be made in such cases. So to 
avoid this absurdity it must be held that 
Order 22 of the Civil Procedure Code is 
applicable to writ proceedings’. Many 
other instances may be called to mind. 
From the point of view of the Govern- 
. ment, the situation is not less formidable. 
The writer recalls a recent instance, 
where the High Court was flooded with 
hundreds of Writ Petitions in matters 
relating to the vires of a Statute, mere- 
ly because, the Civil Procedure Code not 
being applicable, the provisions of O. I 
Rule 8 relating to representative actions 
could not be resorted to. 


Tt is not easy to understand as to what 
purpose was expected to be served by 
making such an amendment. The State- 
ment of Objects and Reasons does not 
provide an answer, save that, the amend- 
ment was effected to resolve a con- 
troversy between the various High Courts 
of the States, which as a matter of fact, 
did not even exist at the relevant time, 
as pointed out above. In solving the 
non-existent controversy, the Legisla- 
ture, it is submitted, appears to be com- 
pletely unmindful of the consequences 
following the amendment, 


It is submitted that, the test whether 
a proceeding is a civil proceeding, laid 
down in the case of Narayan v. Ishwarlal 
(AIR, 1965 SC 1818) still holds good and 
by this test, a Writ Petition under Arti- 
cle 226 of the Constitution, praying for 
relief against infraction of a Civil right, 
is a civil proceeding. The High Court 
seized of such a proceeding, is a Court 
of Civil Jurisdiction. 


There are four ways, in the submis- 
sion of the Writer, out of the impasse 
created by the amendment to Sec. 141. 

First, it may be possible to take the 
view that, the amendment to Section 141, 
excluding the application of the Civil 
Procedure Code to Writ Petitions, is ‘of 
mo consequence at all, for two reasons. 
Section 141 relates to ‘Miscellaneous 
proceedings” and not to substantive pro- 
ceedings like suits or writ petitions under 
Article. 226 of the Constitution; and 
secondly the provisions of. the Civil 
Procedure .Code are applicable to Writ 
petitions not by virtue of- Section 141, 
but by virtue of other provisions con- 


Amdt. to S. 141, C. P. C. 1908 — A legislative faux pas? 


Journal 121 


tained in the Code. The second aspect 
will be dealt with later, 


‘Section 141, even after the amend- 
ment, does not define a “Civil Proceed- 
ing”, nor does it indicate any test for 
coming to such a definition. The Sec- 
tion merely refers to “proceedings” as 
distinguished from “Civil Proceedings” 
and the marginal note clarifies that the 
section in fact refers to ‘Miscellaneous 
Proceedings”. The writer has verified, 
that the marginal note, describing the 
proceedings in Section 141, as ‘Miscel- 
Janeous Proceedings” was introduced by 
the Legislature itself. It is contained in 
the Civil Procedure Code, Bill No. 2 of 
1907, published in the Gazette of India, 
Calcutta, dated September 7, 1907. 


A Marginal Note inserted with the 
assent of the Legislature can be referred 
to for the purposes of construing the pro- 
visions of the Act Pitambar Govinda v. 
Abdul Gafoor (AIR 1972 Bom 43). That 
Section 141 refers to ‘Miscellaneous 
Proceedings” only, in contradistinction 
to substantive proceedings like Writ 
Petitions, is a view which is further forti- 
fied by the language of the Explanation 
to the amended Section. The Explana- 
tion says that, proceedings under O. IX 
are included, whereas proceedings under 
Article 226 of the Constitution are not 
included. Order IX of the Civil Proce- 
dure Code, relates to “appearance of 
parties and consequence of non-appea- 
rance”, When compared to Order IX pro- 
ceedings, a Writ Petition is obviously 


not a “Miscellaneous proceeding”, to 
which the provisions of Section 141 
would be applicable.. The applicability 


of the Code to “Miscellaneous Proceed- 
ings” as contradistinguished from suits, 
has been considered in the past with re- 
gard, inter alia to the proceedings taken 
under the Guardians and Wards Act 
1890 (In Re Bai Jamnabai (1912) ILR 36 
Bom 20); Religious Endowments Act 
(Amdomiyan v. Muhammad (1901) ILR 
24 Mad 685); proceedings for obtaining 
Letters of Administration under the 
Indian Succession Act (In the case of 
Lillian Singh ILR (1942) 2 Cal 194: AIR 
1943 Cal 19 but, see H. A, K. Panju v. 
Mariambi, AIR 1973 Bom 175); Misfee- 
sance proceedings under the Companies 
Act, (Vadilal Chatrabhuj v. Thakorelal, 
AIR 1954 Bom, 121) and so forth, 


- It is submitted that the distinction is 
at once clear. On the one hand, there 
are suits, and “Miscellaneous Proceed- 
ings” in the nature of suits:(that ‘is to - 
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say, original proceedings, such as pro- 
ceedings in probate, guardianship, 
divorce, insolvency, succession certificate 
and the like) which originate in them- 
selves and not those which spring up 
from a suit or from some other proceed- 
ings or arise in connection therewith 
(Sarat Chandra v. Bisweswar Mitra 
(1927) ILR 54 Cal 405): (AIR 1927 Cal 
534), On the other hand, there are Con- 
stitutional remedies, like writs, which 
are not in the nature of suits nor ‘Mis- 
cellaneous Proceedings” in the nature of 
suits. It is submitted in this connection 
that, fact that the Supreme Court has 
since held that Section 141 is not confin- 
ed to an “Original proceeding” but it is 
also applicable to proceedings which are 
not original proceedings (Ramchandra v. 
State of U. P., AIR 1966 SC 1888, follow- 
ing the old case of Thakur Pershad v. 
Fakir Ullah ((1895) 22 Ind App 44 (PC)) 
is not relevant because these judgments 
do nothing to affect the above classifica- 
tion between suits and “Miscellaneous 
' proceedings” whether original or not, on 
‘the one hand and the Writ Petitions 
under Article 226 of the Constitution on 
the other hand. 


However, the above view may not be 
favourably accepted by the Court having 
regard to the long line of decisions 
quoted above, considering the applicabi- 
lity of the Civil Procedure Code to Writ 
Petitions, through the provisions of Sec- 
tion 141 and the controversy in the mind 
of the Legislature at the time of making 
the amendment, as well as the language 
of the Explanation to Section 141 speci- 
fically excluding the application of the 
Code to Writ Petitions.. 


In the circumstances it is necessary to 
consider the available alternatives, having 
regard to the fact that a Writ Petition 
under Article 226 of the Constitution of 
India, is entertained by the High Court 
in the exercise of its Ordinary Original 
Civil Jurisdiction, in its Inherent and 
General Jurisdiction and in its jurisdic- 
tion under Article 226 of the Constitu- 
tion of India. 


First, it is submitted that, the provi- 
sions of Part IX can be pressed into ser- 
vice, Part IX was originally entitled 
“Special provisions relating to High 
Courts of Part A and Part B States,” it 
was last amended by the Adaptation of 
Laws Order No. 2 of 1956 to read “Spe- 
cial provisions relating to the High 
Courts, not being the Court of a Judi- 
cial Commissioner”. Sec. 117 in Part IX 
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of the Code which relates to application 
of Code to High Court, reads, “Save as 
provided in this part or in Part X or in 
Rules, the provisions of this Code shail 
apply to such High Courts.” The 
Writer submits that, having regard to 
Section 117 in Part IX it‘is possible to 
support the view that, the provisions of 
the Civil Procedure Code apply to all 
High Courts, except the Court of Judi- 
cial Commissioner, save as provided in 
Part TX itself, Part X or in the Rule. So 
far as Part IX is concerned, by virtue of 
S. 120 all the provisions of the Code 
are applicable to the High Courts, not 
being the Court of Judicial Commissioner, 
save Sections 16, 17 and 20 thereof. 


In the case of Sabitri Thakurain vy. 
Savi (AIR 1921 PC 80),- the Privy 
Council has taken the view that “Under 
Section 117, the provisions of the Code 
apply to all High Courts established under 
the Indian High Courts Act, 1861 ......... 
and though Section 129 saves the power 
of the High Court to make rules not in- 
consistent with Letters Patent establish- 
ing it for the .purpose of regulating its 
own procedure in the exercise of its 
Original Civil Jurisdiction, there has 
been no exercise of this DOWET.......+...0000 


From Section 120, it would appear that 
the Act was intended to apply to the 
High Court in the exercise of its Origi- 
nal Civil Jurisdiction, generally, for that 
section makes specific provision for cer- 
tain sections of the Code, which do not 
apply......... ” In an earlier Calcutta case, 
In the matter of Goberdhan Seal, Insol- 
vent (AIR 1917 Cal 626) the Calcutta 
High Court has similarly relied upon 
Section 117 of the Code, as a general 
repository of power, on the question of 
applicability of the provisions of the Civil 
Procedure Code, to any matter. Although. 
neither of these two judgments deal with 
exercise of jurisdiction under the Con- 
stitution, the point to be noted is thai, 
in the absence of anything else, Sec, 117 
of the Code has been conveniently pres- 
sed into service. The disadvantage of 
this method of applying the provisions 
of the Code to Writ Petitions, under 
Article 226 of the Constitution is that, 
Section 117 contemplates that all the 
provisions of the Code shall be applica- 
ble, save Sections 16, 17 and 20 (vide 
Section 120). This provision is, there- 
fore, deviod of the much needed elasti- 
city in applicability of the Code to Writ 
Petitions, as contained in the unamend- 
ed Section 141. The rigid application of 
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the Civil Procedure Code to Writ Peti- 
tions would be inconsistent with wide 
and special discretionary jurisdiction of 
the High Court under Art. 226 of the Con- 
stitution and it would materially affect 
the quick, inexpensive and expeditious 
nature of the Writ remedy. The Writer, 
however, submits that this disadvantage 
may be overcome, by resorting to the 
Inherent and the Constitutional Jurisdic- 
tion of the High Court under Article 226 
of the Constitution and in the combined 
exercise thereof adapting the provisions 
of the Code to suit the purposes of writ 
jurisdiction... + i 


So. far as Part I is concerned, it is en- 
‘titled “Rules”. Two major rule-making 
powers are conferred upon the High 
Courts therein, which are contained in 
Sections 112 and 129 respectively. Sec- 
tion 122 relates to the powers of the 
High Courts to make rules regulating 
their own procedure and the procedure 
of subordinate- courts, subject to their 


superintendence. Section 129 refers 
to the powers of the High Courts 
to make rules, relating to their 
Original Civil Jurisdiction, ‘not in- 


consistent with Letters Patent or order 
or other Law establishing the High 
Court. A Bombay judgment has consi- 
dered the scope of the rule-making 
powers respectively conferred upon the 
High Courts under Sections 122 and 129 
of the Code. It has been held by the 
Bombay High Court in the case of She- 
varam v, Indian Oil Corporation (AIR 1969 
Bom 117) that the rule-making powers 
conferred upon the High Courts under 
Sections 122 and 129 respectively and 
clause 37 of the Letters Patent are con- 
siderably wide and overlapping Rules 
framed under Section 122, for regulat- 
ing the procedure of the High Court and 
of any court subordinate to each High 
Court, cannot be inconsistent with the 
body of the Code. But, a rule framed 
under Section 129 of the Code can be in- 
consistent even with the body of the 
Code. As against that, rules framed 
under clause 37 of the Letters Patent, 
should as far as possible, not be incon- 
sistent with the provisions contained in 
the body of the Code or in the First 
Schedule of the Code. 


Having regard. to the above rule-mak~ 
ing power of the High Courts, the Writer 
submits that, an appropriate rule may 
be framed by the High Court in the ex- 
ercise of its Original Civil Jurisdiction 
under Section 129 of the Code and in the 
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exercise, of its Inherent, General and 
Constitutional Jurisdiction on the same 
lines as the unamended Section 141, 
thereby making applicable the provisions 
of the Civil Procedure Code to Writ 
Petitions, as far as it may be possible, 
in the interest of justice, uniformity and 
general convenience. 

The third alternative, is to consider 
the application of the Civil Procedure 


Code in the exercise of the Inherent 
Jurisdiction of the High Court under 
Section 151 of the Code. By the amend- 


ment to Section 141, only the procedural 
provisions of the Code are made non- 
applicable. -The High Court’s Inherent 
and General Jurisdiction and its jurisdi- 
ction under the Constitution remains in- 
tact and unaffected in any way by the 
amendment. Under this provision, the 
procedure in Writ Petitions may be go- 
verned on principles analogous to those 
contained in the Civil Procedure Code. 
This method, in the submission of the 
writer has much to recommend itself. 
It can be adopted by the High Courts 
not enjoying the privilege of Original 
Civil Jurisdiction or not inclined to ex- 
‘ercise their rule-making powers mention- 
ed above. Several times High Courts 
have resorted to the provisions of the 
Civil Procedure Code in Writ matters 
in this manner prior to the amendnient. 
(Ramsingh v. State of Rajasthan, AIR 
1969 Raj 41). 


However, after the amendment, a pos- 
sible obstacle may be encountered, in 
that, inherent powers of the Court can- 
Not override the express provisions in 
the Code dealing with a particular topic 
and they expréssly or by necessary im- 
plication exhaust the powers of the Court 
or the jurisdiction that may be exercis- 
ed in relation to any matter the inherent 
powers of the Court cannot be invoked 
in order to cut across the powers in the 
Code. (Arjun Singh v. Mohindra Kumar, 
AIR 1964 SC 993; Ramchand v. Kanhaya- 
lal, AIR 1966 SC 1899). The Writer sub- 
mits that, the answer to the above objec- 


` tion, would be that, Section 141, does not 


prohibit the application of the Civil Pro- 
cedure Code to Writ Petitions, under 
Article 226 of the Constitution. It merely 
makes the provisions of the Civil Pro- 
cedure Code not applicable or non-ap- 
plicable, as distinguished from inapplica- 
ble. It is submitted that, the above con- 
struction is supported by the language 
of Section 141 itself, The Explanation to 
the amended Section is to the effect that, 
proceedings under Article 226 of the 
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Constitution, are “not included” in the 
scope of the “proceedings” contemplated 
by Section 141. The Explanation does 
not say that, the provisions of the Civil 
Procedure Code will be inapplicable or 
_will not be applicable to writ proceed- 
ings. There is also nothing in Part IX, 
Part X or rules framed in the First 
Schedule of the Code (particularly O. 49 
R. 3) which in any way prohibits the ap- 
plication of the convenient provisions of 
the Code to Writ Petitions, Having regard 
to this construction, it is submitted that the 
inherent powers are conferred in addi- 
tion to other powers conferred by the 
Code. Such powers are complementary 
and may „be exercised by the Honourable 
High Court, in view of the fact that, they 
are not in conflict with the express pro- 
visions of the Code (Padam Sen v, State 
of U, P., AIR 1961 SC 218). 


Lastly, the writer submits that, the 
Constitutional Jurisdiction of the High 
Court ‘under Article 226 of the Constitu- 


tion is boundless and it will not hesitate - 


Surety’s liability under a time-barred debt . - 
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to exercise it in the interest of: justice, 
equity and good conscience, It is open 


‘to the High Court to apply the procedure 


prescribed by the Civil Procedure Code 
as being in consonance with justice, 
equity and good conscience. 

To conclude, all the alternatives‘ dis- 
cussed above, have their respective ad- 
vantages and drawbacks and the matter 
will not be completely free from doubt 
one way or the other, until the Legisla- 
ture itself comes to the rescue, At best, 
the alternatives discussed above, may be 
utilised as interim measures, 

The law of procedure applicable to 
Writ Petitions under Article 226 of the 
Constitution is in a state of great uncer- 
tainty and doubt. It faces diverse 
charges of lack of uniformity, arbitrari- 
ness, uncertainty and injury to the 
‘administration of justice as well as the 
public interest in general. The Writer 
is reminded of an old English quip 
“The Law? Who cares for the Law? 
Havn’t I got the power?” 


“SURETY’S LIABILITY UNDER A TIME-BARRED DEBT” 


(By: K. Chalapati Rao, Law Officer, State Bank of India, 


The liability of the surety as laid 
down in Section 128 of the Indian Con- 
tract Act, 1872, is co-extensive with that 
of a principal debtor, unless it is other- 
wise provided by the contract between 
the parties, This Section only explains 
the measure of surety’s obligation where 
the terms of the contract do not specify 
otherwise and has no reference to its 
extinction by the operation of the sta- 
tute of Limitation.” It only means in 
other words that the surety is liable for 
the whole of the amount for which the 
principal debtor is liable, but not any- 
thing less or more.than that, unless 
otherwise provided in the contract. It 
does not therefore follow from the word- 
ing of the Section that the surety gets 
discharged whenever an action does not 
lie against the principal debtor, either 
because the contract between the debtor 
and the creditor was void as in the case 
of minor’s contract, or because the action 
against the principal debtor was barred 
by limitation. In other words, a discharge 
of the principal debtor by operation of 
law does not automatically discharge 
the surety. (Sankana Kalana v. Virupa- 
kshapa Ganeshapa, (1883) ILR 1 Bom 
146; Krishto Kishori v. Radha Romun 
Munshi, (1885) ILR 12 Cal 330; Subra- 


mania Aiyar v. Gopala Aiyar, (1910) ILR 


83. Mad 308), -- 


Hyderabad.) 


Under Section 135 of the Contract Act, 
a promise not to sue the principal debior 
discharges the surety, the underlying 


‘principle of suretyship being that the 


rights of a surety are not to be interfer- 
ed with, (AIR 1939 Bom 23) behind his 
back to his prejudice (1950 All LJ 253: 
AIR 1952 All 587). However, mere for- 
bearance or delay in suing the principal 
debtor or pressing him for payment does 
not discharge the surety (AIR 1920 Lah 
80), as these words are expressly used in 
Section 137, of the Indian Contract Act 
( (1902) ILR 24 All 504). The provisions 
of this Section 137, when read with Sec- 
tion 134, therefore will lead to a serious 
controversy, Again, according to Sec- 
tion 134, if the creditor is guilty of any 
act or omission the legal consequence of 
which is the discharge of the principal 
debtor, the surety is also discharged. 
Thus, if Section 134 is alone taken into 
consideration, the surety would be treat- 
ed as having been discharged, But, ‘mere 
forbearance to sue’ does not discharge 
the surety as already seen within the 
meaning of Section 137. 


The above’ provisions have been inter- 


‘preted by the Courts differently. One 


view, which has the support of the PC 
(Mahanth Singh vs, U Ba Yi, AIR 1939 
PC 110), is that a failure to sue the prin- 


‘‘ cipal debtor until the debt is barred by 
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the statute of. Limitation does not ope- 
rate as a discharge of the surety (1941 
All WR (CC) 123; ATR 1932 Lah 419; AIR 
1956 All 8 (FB); AIR 1958 Cal 530). But, 
exactly contrary view was taken in, 
AIR 1936 All 549; AIR 1936 Pesh. 20; 
(1902) ILR 24 All 504; (1889) ILR 11 All 
310, This controversy however was at last 
resolved and finally set at rest by the 
Supreme Court in Bombay Dyeing and 
Manufacturing Co. Ltd, v. State of Bom- 
bay, (AIR 1958 SC 328) wherein it was 
held following an earlier Privy Council 
case reported in, AIR 1939 PC 110 that 
a creditor is entitled to recover the debt 
from the surety even though the suit 
against the principal debtor is barred by 
limitation, 


Incidentally, while deciding this issue, 
a point may arise as to what constitutes 
or amounts to forbearance within the 
meaning of the Section 137. This has 
been examined by the Courts in a num- 
ber of cases decided by them. The Al- 
lahabad High Court in a case reported in 
AIR 1952 All 587 held that when time is 
given to the principal debtor to enable 
him to raise money by private sale of a 
portion of his property with a view to 
discharge his debt, it amounts to only an 
act of forbearance within the meaning 
of Section 137. Im another case (AIR 
1934 Mad 75), it was held that entering 
into an agreement with a principal debtor 
granting him time would only amount 
to forbearance if the right against the 
surety was reserved. 


Applying the above tests, the surety 
has been held as not discharged in the 
following cases viz., (i) where the credi- 
ter released the principal debtor expres- 
sly reserving rights against surety (AIR 
1933 Mad 309), (ii) where the creditor 
proceeded against the surety first with- 
out absolving the debtor from his liabi- 
- lty (AIR 1926 Bom 465), (iii) where the 
ereditor failed to serve summons on 
debtor resulting the dismissal of suit 
against debtor (AIR 1937 Rang 72; AIR 
1914 Bom 242), (iv) where there are 
severe laches on the part of the creditor 
in executing the decree against the prin- 
cipal debtor (1961) 1 Andh WR 147, 
(v) where a suit was filed against the 
surety without impleading the principal 
debtor (AIR 1919 Lah 450; AIR 1925 Sind 
164), (vi) where the creditor pursued the 
remedies against one of the debtors and 
forbearance te sue the others (AIR 1927 
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Lah 396), (vii) where the suit was abated 
against the principal debtor owing to his 
death during the pendency of suit (AIR 
1932 Lah 419) and (viii) where the ori- 
ginal agreement was void as in the case 
of a minor’s contract (AIR 1961 Lah 376). 


On the point whether an acknowledg- 
ment made by the creditor would save 
limitation against the surety, the posi- 
tion is that, under Section 20 (2) of the 
Limitation Act, the liabilities of the prin- 
cipal debtor and surety are distinct 
though their liabilities arise out of the 
same transaction. An acknowledgement 
by the principal debtor does’ not save 
limitation against the surety, unless it is 
shown that the latter allowed himself 
to be represented by the person who 
made the payment. (AIR 1956 Punj 21; 
AIR 1931 Lah 691; AIR 1931 Oudh 318). 
Likewise, it was held that an acknow- 
ledgment by the surety does not save 
limitation as against the principal 
debtor, (AIR 1962 Punj 495; AIR 1918 Cal 
707; ATR 1938 Cal 129), 


Lastly, a question may arise in this 
connection whether the surety can pay 
the amounts under a time-barred debt 
and claim a right of indemnity against 
the principal debtor. Under Section 145 
of the Contract Act, a surety has a 
right to be indemnified by the principal 
debtor for all the sums rightfully paid 
by him, but not for sums which he has 
paid wrongfully. A payment in order 
to be a rightful payment, must be one 
in conformity with what is right or just 
or fair or equitable. If a claim of the 
creditor is barred by time against both, 
the surety and the debtor, the payment 
made by the surety to the creditor wouid 
not be right or just (AIR 1959 Madh Pra 
297). But, where. a surety keeps alive 
his liability ‘by payments made within 
time, at a time when creditor’s remedy 
against the principal debtor has become 
barred, such payments are held to be 
not wrongful (AIR 1925 Bom 244). 


In the result, it is clear from the dis- 
cussion that the liability of the surety . 
although is said to be co-exteNsive with 
that of the principal debtor, it has no 
relation in so far as its extinction under 
the Limitation Act is concerned and as 
such he is liable to pay the debt, not- 
withstanding the fact that such debt 
is barred by limitation as against the 
principal debtor, provided it is other- 
wise enforeeable against the surety, 
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WEIGHTED DEDUCTION UNDER 

AINCOME-TAX ACT, By A. K. Baner- 
. jee, Published by AKB Publications, 
. Calcutta. Pp. 89, Price Rs. 20/-. 


This is a book meant to inform expor- 
ters and export-houses of the changes 
effected in “Export Markets Develop- 
-ment Allowance” by amending Sec, 35-B 
of the Income-tax Act, 1961 by the 
Finance Act (No. 2) 1980. As is well- 
known it is very difficult to understand 
the various provisions of the Income-tax 


Act on a cursory reading thereof and 


hence to make them intelligible to those 
. for whom they are meant need for ex- 


pert opinion and guidance is always felt. . 


It is an ‘at a glance’ reference guide on 
operational expenses incurred in promot- 
ing export. It explains lucidly the con- 
tents and ambit of the weighted deduc- 
tion under the Income-tax Act. It is, so 
to say, a Manual of, or bio-data on, the 
weighted allowance and we feel sure it 
would be found extremely useful by all 
the businessmen and tax-advisers alike. 
It speaks of the erudition and astute 


knowledge of tax law of the author. In- 


explaining the legal implication of the 
provision, the author has sought guidance 
from the available decisions of the 
superior Courts and the Tribunal, as well 
as the circulars of C. B. D. T, In these 
days of export-oriented industrial policy, 
the book is a welcome addition to tax 
literature, ‘Contents’ of this book is as 
good as an ‘Index’ therefor. It is well 
brought out and moderately priced. The 
book deserves a place in a tax-advisers 
library. 

A. G. T. 


LECTURES ON ADMINISTRATIVE 
- LAW: By C. K. Takwani, Foreword 
by Mr. D. A. Desai, Judge, Supreme 
Court. Published by’ Eastern Book 
Company, 34, Lalbagh, Lucknow, 
Pages XXXVII + 328. Price Rs. 25-00. 


The most significant and outstanding 
development of the twentieth century is 
the rapid growth of administrative law. 
Although this branch of law is of recent 
origin in our country, it is considered to 
be an important branch of law. Most of 
the universities in India have prescribed 
it as a subject for LL. B. and LL. M. Ex- 
aminations, 


Fundamental principles of Admin- 
istrative Laws as they have been develop- 
ed through the judicial process have been 
presented in the book under review by 


A 


C. K. Takwani, Advocate and Lecturer 


in Law. 
In the book, the author has dealt witb 
all aspects of Administrative Law — its 


basic constitutional principles, growth 
delegated legislation, administrative tri- 
bunals, doctrine .of judicial review and 
judicial remedies. He has included in 
the book recent decisions of the Supreme 
Court of India and also of foreign courts. 


Mr. Justice D. A. Desai of the Supreme 
Court, in his Foreward states that Mr. 
Takwani has really prepared a useful 
and informative book on the subject. 


The book will be found useful by stu- 
dents of law and members of the Bench 
and the Bar. : 

S. V. M, 


BASU’s SHORTER CONSTITUTION OF 
INDIA (7th Edition) Vol, I (Articles 1- 
133), 1976; Vol, 1X, 1978 and Vol. WW 
1979, by Dr. Durga Das Basu, M. A. 
LL. D. (Cal). Published by S. C. 
Sarkar & Sons (Pvt) Ltd. 1-C College 
Square, Calcutta. Vol. I pp. 34 + 344 
+148, Price Board Bound Rs, 40/- 
Vol. II pp. 64 + 346, Price Board Bound 
Rs, 40/-, Vol, I, pp, 32 + 316 + 127, 
Price Board Bound Rs. 60/-. 


This book runs into three volumes. As" 
the title of the book denotes, it is not a 
full length commentary on the subject 
but is meant specially for students and 
is in fact prescribed as a text in most of 
the Indian, Universities, 


In spite of the numerous amendments 
to the Constitution during the last few. 
years and the prevailing uncertainties, 
the Author has been able to bring out 
this 7th ‘edition. The three volumes 
mentioned above were published in the 
years 1976, 1978 and 1979, respectively. 

In the First Volume all Constitution 
Amendment Acts up to the 44th Amend- 
ment are given at the end of the book, 
The Author has also given his own"cri~ 
tical survery on the Constitution (42nd 
Amendment) Act, (1976). In view of the 
43rd and 44th Amendments the text of 
the Constitution is now practically the 
same as it was prior to 1976 except that 
the Right to Property has now ceased 
to be a fundamental right, 


In the Second Volume the amendments 
proposed under the 43rd Amendment 
have been noticed at appropriate places, 


The Third Volume has been published 
after the passing of the 44th Amendment, 
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Thus in view of the Appendix to Vol, I - 
containing Constitution Amendment Acts 
the Book contains the “up-to-date text”, 
This edition will no doubt achieve the 
same popularity among the students and 
members of the legal profession as the 
earlier editions, 

« Mrs. K. J. K, 


BASIC RIGHTS AND THEIR ENFOR- 
CEMENT”: By T. B. Smith, Q. C., D. 
C.L. F.B.A, F. R. S. E. Commis- 
sioner, Scottish Law Commission, Hon. 
Professor Edinburgh, University. Pub- 
lished for the Institute of Constitutional 
& Parliamentary Studies, New Delhi 
(Nov. 1979) by N. M. Tripathi Pvt. Ltd., 
Bombay; Pages xiii + 64. Price Rupees 
30-00, 


This book comprises two lectures on 
Basic Rights and Their Enforcement 
delivered in November 1977 by Profes- 
sor T. B. Smith in the third B. N. Rau 
Memorial Lectures Series, The book alsa 
contains, Foreword and Exordial Re- 
marks by Dr, L. M. Singhvi, Executive 
Chairman of the Institute of Constitu- 
tional and Parliamentary Studies as also 
the Presidential and the concluding 
remarks by Shri K. S. Hegde the then 
Speaker, Lok Sabha. The theme of Basic 
Rights and Their Enforcement chosen by 
Professor Smith for his lectures was, in- ` 
deed, a fitting tribute to late Shri B. N, 
- Rau who was deeply interested in this 
subject. ‘ 


In his lectures Prof. Smith while brief- 
ly outlining the Constitutional history 
of Great Britain since the Union Agree- 
ment of 1707 has referred to the persist- 
ing demand in Great Britain for a writ- 
ten Constitution (in place of the present 
unwritten Constitution) with Human 
Rights entrenched therein, While dis- 
cussing the merits and démerits of the 
demand he has observed that a Consti« 
tution which puts basic rights at the 
mercy of a Parliamentary majority —~ 
even a two-third majority — provides 
inadequate security for their enforce~ 
ment, The doctrine of equality befora 
the law does not apply to Trade Unions 
in Great Britain. The author feels that 
in the circumstances it would be difficult 
to entrench and enforce a Bill of Rights 
in the U, K., if organised labour was to 
be exempted from its scope, The adop- 
tion of basic rights in a Constitution for- 
mulated by a Constituent Assembly (as 
in India) has advantages which are not 
open to the U. K. Yet; according to Prof, 
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Smith, if a Bill of Rights were adopted 
in Britain as part of a comprehensive 
constitutional settlement of a kind that 
ensured entrenchment — involving, as it 
would, some abdication of powers by the 


Journal 


Westminster Parliament —— there would -> 


be merit and advantage in borrowing 
from the Irish and Indian Constitutions 
the element of non-justiciable Directive 
Principles, 

The two lectures delivered by the 
learned author and the concluding re- 
marks of Shri K. S. Hegde, former Spea- 
ker, of our Lok Sabha provide thought- 
ful material for students and others in- 
terested in the study of Constitutional 
Law, 

U. S. D, 





THE MINES ACT, 1952. (CONTAINING 
EXHAUSTIVE COMMENTARIES 
WITH CASE LAW): By Harihar Nath, 
B. A, (Hons.), B. L., Senior Law Offi- 
cer, Director General of Mines Safety, 
Dhanbad. Second Edition, 1980, Pub- 
lished by Dhanbad Publications, Dhan» 
bad. Pages xx + 278. Price Rs, 15/-. 
This book has earned a reputation for 

reliability and comprehensiveness, It is 
well known in the sphere of legal profes- 
sion and the Mining Industry as a precise, 
lucid and analytical work on this impor- 
tant and intricate branch of law. 

The author has an extensive experi- 
ence in dealing with mining laws by vir- 
tue of his post in the Directorate of 
Mining as public prosecutor in various 
criminal cases instituted by government. 
This has also helped the author to ac- 
quire considerable’ experience and spe- 
cialisation in; Mining Labour Laws, 

This second edition. has been exten~ 
sively revised and-brought up-to-date. 
It contains latest decisions of the High 
Courts and the Supreme Court. The 
comments offered by the author at the 
end of every section with supporting 
case law will be found very useful by 
the lawyers.and those concerned with 
the mining industry, 

L, K, K, 


DIGEST OF MAHARASHTRA CO-OPE- 
RATIVE CASES 1960-79.: By B. S. 
BHARASWADKAR; B, A, LL. M. 
Advocate, Ex-Judge Co-operative 
Court. First published in 1980 by A, B. 
Dashrathe, Parimal Prakashan, Au- 
rangabad, Pages 394. Price Rs, 50/-, 
The author has prepared this digest 

very diligently and painstakingly. He is 
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an eminent lawyer and was a popular 
professor of law for many years. He was 
also a Judge of the Co-operative Court. 


The Co-operative movement has been 
fast spreading in the whole of India. The 
law of co-operation brings within its 
fold millions of persons in India and 
therefore the law of co-operation has 
become an important branch of law 
which entails the necessity of having a 
compact book containing the judge made 
law on the subject for ready reference, 
However published material on the sub- 
ject is very meagre. This need has been 
met by-this book which would be of 
great use to the lawyers, law students 
and those who work in the field of co- 
operation. 


The book contains five chapters: (1) 
Election Cases (2) Money Claims (3) 
Housing Society Cases (4) Service mat- 
ters and (5) Miscellaneous cases. There 
is also a subject index from which a busy 
lawyer can locate a case he needs on 
a particular subject without much loss 
of time or labour, The important case- 
law from 1960 to Jan 80 has been includ- 
ed in the book. 

This book is valuable contribution to 
the development of Co-operative Move- 
ment in Maharashtra, 

L. K. K, 





COMMENTARY ON THE FOREIGN EX- 
CHANGE REGULATION ACT, 1973”: 
WITH RULES AND NOTIFICATIONS 
By Shri A. B. Gandhi Bar-at-Law, 
Advocate, Ist Edition published in 1980 


by Milan Law Publishers 15/2 Nava- 
jivan, Bombay, Pages 422, Price 
Rs, 65/. 


This is a timely publication which 
should enlighten persons dealing with 
Foreign Exchange either for the Govern- 
ment or for their personal requirements. 

The Commentary is succinctly divided 
-in synopsis followed by views of the 
. author, wherever necessary supported 
by case law. 


The Rules framed under the Act, as 
also forms, Notifications compiled at the 
- end would prove useful to the profession. 

B. 


4BC GUIDE TO THE PRACTICE OF 
© THE COUNTY COURT: By Emlyn 
Williams, LL. B. of Lincoln’s Inn, Bar- 
_ rister, Published (In 1980) by Sweet 
“and Maxwell Ltd, of 11 New Fetter 
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Lane London. Distributed in India by 
N. M. Tripathi Private Ltd., 164 Samal- 
das Gandhi Marg, Bombay, Pages 
7 + 231. Price £7.25. 


This Book is intended to serve as a 
pocket guide as to basic procedures in 
Civil matters which are encountered, in 
the County Courts in the U.K. The topics 
are arranged alphabetically with cross 
references to appropriate statutory pro- 
visions and topical headings. Whether 
it be action for accounts, or injunction, 
matrimonial matters etc., a legal practi- 
tioner can always depend on this book 
which summarises the complete procedure 
for bringing the action, the relevant rules 
of evidence, Court-fees to be paid, the 
proper stages for filing various applica- 
tions, necessary for progress of the action, 
and so on. The book serves as a ready re- 
ferencer for those practicing in County 
Courts in the U. K, 

Mrs. K, J. K. 





LAWS OF MARRIAGE AND DIVORCE 
IN INDIA, First Edition 1980, By H.K. 
Saharay, M.A. (Triple) M.Com., LL.B., 
Ph.D. (London), Barrister-at-law, Pub- 
lished by Shri A. C, Guha, for Assam 
Book Depot, 21, Patuatola Lane, Cal- 
eutta. Pp. 40 + 18 + 151+ 6, Price Ru- 
pees, 40/-, 


The book under review contains the 
text and sectionwise commentary of the 
various Indian Statutes dealing with 
marriage and divorce i.e., Hindu Marri- 
age Act, Special Marriage Act, Indian 
Divorce Act, Indian Christian Marriage 
Act, Foreign Marriage Act, Muslim Mar- 
riage Act and ‘Parsi Marriage and Di~ . 
vorce Act. Thus the book contains a 
complete Code relating to marital. laws. 
The various problems involved in the 
application of these laws are discussed in 
full details and comparative law is also 
given, The Appendix containing rules of 
High Courts and various forms to be 
used have increased the utility of the 
book. State Amendments also are given, ` 


Both Indian and English decisions are 
cited copiously. A note on’ the proposed 
amendments to Hindu Marriage Act as 
suggested by the Law Commission of 
India is also included, 3 

Thus the book will be found very use- 
ful to the members of the Bar and the 


Bench and the law students. . 


Mrs. K. J. K, 
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INE OF FUNDAMENTAL BREACH ~ 


A CONCEPTUAL ANALYSIS.” 
By: Dr. S. S./Singhwi, LL. M., Ph. D, A.A.S.M., Principal, 
: I. A. Shah Law College, Ahmedabad. 


The doctrine of freedom .of contract 
and the rise. of the agreement in 
Standard form have led to the evolution 
of a number of judicial stratagems de- 
signed to avoid the inexorable operation 
of exempting provisions, Few of these, 
however, promise to be more successful 
than the doctrine of the ‘Fundamental 
term’ or of ‘Fundamental breach’. The 
construction of exemption clauses so as 
to refuse their aid to a party in “Funda- 
mental breach” of his contract is un- 
doubtedly the most important develop- 


ment in the modern Law of Contract’ 


(Wedderburn, Contract-Exemption Claus- 
es Fundamental Breach — Main objects 
of Contracts, 1957 Camb. L. J. 16.) 

Its tithe misleads if one associates 
breach with a failure to perform a parti- 


cular term or provision of a contract. 


Perhaps “Fundamental obligation” would 
better express the doctrine notion of an 
irreducible core duty, a duty which arises 
from the relationship created by the con- 
tract. Since the judgment in the case of 
Sussie Atlantique Societe D’ Armement 
Maritime S. A. v. N. V, Rotterdamsche 
Kolen Centrale, (1966) 2 All ER 61 doubts 
have been expressed by the jurists and 
advocates regarding the usefulness of thə 
doctrine as a check on the unfair exemp- 
tion clauses, This paper will confine to 
the problem whether after the judgment 
of Sussie Atlantique this doctrine has 
some value or it should be done away 
with. It is proposed to study the rel- 
evancy of this doctrine in the modern law 
of contract in the light of important 
cases and opinions of the jurists. In his 
address to the Society of Public Teachers 
of law at their meeting held in Oxford in 
September, 1959, Lord Denning called 
for a definitive formulation of the scope, 
limits and aroo of the new doc- 
trine. ((1960) 5 JSPIL 77 at p. 85) 
Meaning . of the term; “Fundamental 
breach”. 


In one sense it means the fundamental 
obligation which, every agreement must 
contain without which it would not -be 
a contract at all or in other words we 
can say that agreement in which both 
parties- exclude. all contractual liability is 
not a contract at all, 

It. also denotes: a breach as a result of 
‘which “the performance becomes somè: 
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thing totally different from that’ which 
the contract contemplates. -(Per Devlin,- 
J. in Smeaton Hanscomb and Co. Lid. v. 
Sassoon I. Setty, Son and Co, Ltd., (1915) 
2 All ER 1473; approved by Dilhorne 
(1966) 2 All ER 61, 68 E) 

In the Hardwick Game Farm case 
(1966) 1 WLR 287, Diplock L, J. defined 
a fundamental breach as “a total failure 
by one party to perform a contract of 
the kind into which he entered” and 
said that if it appears from the words 
and conduct of the parties that they in- 
tended to enter into a contract of a parti- 
cular kind, an exemption clause cannot 
be drafted in wide enough terms ta cover 
an event which cannot be said to have 
been contemplated under such a contract 
at all without either destroying the con- 
tract altogéther or changing its chat- 
acter,” 


Lord Devlin in Smeaton Hanscomb and 
Co. v. Sassoon I. (I. Setty, Son and Co. 
(1953) 1 WLR 1468 (QB) stated that a 
“true fundamental breach could not be 
avoided by an exclusion clause. Although 
these were dicta since the breach in this 
case was not fundamental, he attempted 
to supply a definition. 

Lord Denning made the Smeaton dicta 
law in Karsoles Ltd, v. Wallis, (1956) 1 
WLR 936. This case became most signifi- | 
cant in the sense that it eliminated 
party’s unlimited power to contract out, 
Lord Denning said: 


“The law about exemption clauses has 
been much developed in recent years, at 
any rate about printed exemption clauses, 
which so often pass unread, Notwith- 
standing earlier cases which might sug- 
gest the contrary, it is now settled that 
exempting clauses of this kind, no mat- 
ter how widely they are expressed, only 
avail the party when he is carrying out 
his contract in its essential respect......... 


They do not avail him when he is guilty 
of a breach which: goes to the root of 
the contract. The thing to do is to 
look at the contract apart.from the ex- 
empting clauses and see what are the 
terms, express or implied, which impose 
an obligation on the party. If he has been 
guilty of a breach of those obligations in 
a, respect which goes to the very root ot 
the contract, he cannot rely on the ex- 
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empting clause@s........c..6. The principle 1s 
sometimes said to be that the party can- 
not rely on an exempting clause when 
he delivers something “different in ‘kind” 
from that contracted for, or has broken 
a “fundamental term” or a “fundamental 
contractual obligation”, but these are, 
I think all comprehended by the general 
principle that a breach which goes to the 
root of the contract disentitles the party 
from relying on the exempting clause” 
(Ibid at ‘pp. 940-41). 

Again in Spurling Ltd. v. Bradshaw, 
(1956) 1 WLR 461, 465 (CA) Denning ob- 
served: 

“Exempting clauses are now-a-days all 
held to be subject to the overriding pro- 
viso that they only avail to exempt a 
party when he is carrying out his con- 
tract, not when he is deviating from it 
or is guilty of a breach which goes to 
the root of it.” 

A. G. Guest in 1956 in his famous arti- 
cle on fundamental breach accepted that 
the principle was a substantive one and 
summed it up in these terms: (Funda- 
mental Breach of Contract, (1961) 77 
LQR 98 at p. 98.) 


“A party who has been guilty of a 


fundamental breach of contract cannot 
rely on an exemption clause 
inserted in the contract to pro- 
tect him.” More than this Denning, 


L. J. confirmed that fundamental breach 
and fundamental terms were part of a 
single principle and this was to remain 
the accepted view for most of the rest 
of the period.” 


To conclude it can be said that two 
important basic concepts as revealed in 
the cases and literature on the doctrine 
are deviation and core. It is submitted 
that exemption clauses can never have 
“so wide an ambit as in effect to deprive 
one party’s stipulations of all contractual 
force.” 

FALL OF THE DOCTRINE 

Until the decision of the House of 
Lords in Sussie Atlantique, (1968) 1 All 
ER 104-108 even the strong opponents of 
this doctrine thought that it was “firmly 
entrenched (Coote, ‘The Rise and Fall of 
Fundamental Breach’) and that having 
regard to “the temper of the times, and 
to the apparent utility of (its) coneept” 
it might well have won the day. (Coote, 
Exception clauses P. 115) 

But the decision in the case of Sussie 
Atlantique was a set-back and thought 
by many to have gravely weakened the 
whole concept of fundamental breach 
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and because of this it was criticized by 
many writers. 


Before 1964 the tendency of the courts 
was to prefer’ the doctrine of funda- 
mental breach as a rule of law. (Smeaton 
Hanscomb & Co, v. Sassoon I. Setty, Son 
& Co., (1953) 1 WLR 1468 (Q.B.); Karsales 
Harrow Ltd. v. Wallis, (1956) 1 WLR 936). 
But in U. G. S. Finance Ltd. v. National 
Mortgage Bank of Greece, (1964) 1 
Lioyd’s Rep. 446 p. 453, Pearson L. J. 
chose to regard this doctrine based upon 
the interpretation of the individual con- 
tract before the court: 


“As to the question of fundamental 
breach” he said: 


“I think there is a rule of construction 
that normally an exception or exclusion 
clause or similar provision in a contract 
should be constructed as not applying to 
a situation created by a fundamental 
breach of contract. This is not an inde- 
pendent rule of law imposed by the court 
On the parties willy-nilly in disregard of 
their contractual intention or presumed 
intention of the parties.” 

In the year 1966 House of Lords in the 
case of Sussie Atlantique, (1966) 2 All ER 
61 indicated its preference and held that 
doctrine as a rule of construction and 
not rule of law. 


The case arises: out of a charterparty 
for two years consecutive voyages made 
on December 21, 1956, between the ap- 
pellants, the owners, and the respondents 
the charterers. After a dispute, the 
parties made a further agreement on Oc- 
tober 8, 1957, to perform the charter- 
party for the remainder of the two-year 
period. The purpose of the charterparty 
was that, on each voyage, the vessel 
should proceed in ballast to an Atlan- 
tique Port in the United States and there 
load coal to be carried to a port in the 
Netherlands. During this remaining part 
of the two years the vessel made only 
eight voyages and she spent some 380 
days in ports of loading or discharge. 
There was provision for payment of de- 
murrage with wide exceptions of causes 
of delay beyond the control of the char- 
terer; but the respondents have admitted 
liability to pay demurrage for some 150 
days. The complaint of the appellants is 
that by reason of the failure of the re- 
spondents to perform their contractual 
obligations to load and discharge within 
the lay days, the appellants have been 
deprived of the freight which would have 
been earned on the additional voyages 
which would have been performed had 
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there not been this delay for which the 
respondents are responsible. They claim 
that six or nine more voyages would 
have been performed within the period 
if the respondents had fulfilled their ob- 
ligations, and they estimate their loss 
from that cause at 875,000 dollars or al- 
ternatively 580.000 dollars. The respon- 
dents, answer is that the appellants are 
only entitled to demurrage at the agreed 
rate of 1.000 dollars per day and they 
have paid some 150,000 dollars as demur- 
rage. 


Mr. Justice Mocotta, the Court of Ap- 
peal and the House of Lords all held 
that the plaintiff must fail. They had 
elected to affirm the contract, and the de- 
,murrage clause applied. But in the House 
of Lords. and for the first time, the 
plaintiff argued that the defendants had 
been guilty of a fundamental breach of 
contract which prevented them from re- 
lying on “limiting terms”, The House of 
Lords rejected this argument, There was 
on the facts, no fundamental breach nor 
was the provision for demurrage a limit- 
ing term”, it was a statement of agreed 
damages in the event of delay. In the 
result it was unnecessary for the House 
of Lords to discuss the meaning and ef- 
fect of fundamental breach. But the ar- 
guments offered to them by the plaintiff 
raised issues of general contractual im- 
portance which they felt must be exam- 
ined. Their opinion, though not techni- 
cally binding on the courts, represents 
views which cannot be disregarded. 

The five members of the House of 
Lords who heard the Sussie Atlantique 
case approved, with some doubt but not 
dissent, the approach to the problem of 
fundamental breach which Pearson, L. J. 
had preferred in 1964. 


DOCTRINE, RULE OF LAW OR RULE 
OF CONSTRUCTION : 


It would appear in England two lines 
of authority have developed in affording 
a basis for the doctrine of fundamental 
obligation. One is that doctrine is no 
more than a rule of construction of the 
contract while the other regards it as a 
rule of law. 


The difference between the two ap- 
proaches to the doctrine of fundamental 
breach is said to be that if one regards 
it as a rule of law, it may or will, ope- 
rate irrespective of the “intention of the 

' parties, whilst as a rule of construction 
it always takes that intention fully into 
account.” 
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RULE OF LAW: 

It simply means that law does not per- 
mit contracting out of common law liabi- 
lity for a fundamental breach. In Smea- 
ton Hanscomb & Co. Ltd. v, Sassoon J. 
Setty Son & Co., (1953) 2 All ER 1471, 
Devlin, J. said: 

“It is no doubt, a principle of construc- 
tion that exceptions are to be construed 
as not being applicable for the protec- 
tion of those for whose benefit they are 
inserted if the beneficiary has committed 
a breach of a fundamental term of the 
contract, and that a clause requiring the 
claim to be brought within a specified 
period is to be regarded as an exception 
for this purpose............... I do not think 
that what is a fundamental term has 
ever been closely defined. It must be 
something, I think, narrower than a con- 
dition of the contract, for it would he 
limiting the exceptions too much ta say 
that they applied only to breaches of 
warranty. It is, I think, something which 
underlines the whole contract so that, if 
it is not complied with, the performance 
becomes something totally different from 
that which the contract contemplates.” 

According to the interpretation of this 
doctrine as a rule of law, fundamental 
contractual obligation of a party is 
established before the effect of any ex- 
ception clause is considered: 

“The thing to do is to look at the con- 
tract apart from the exempting clauses 
and see what are terms, express or im- 
plied. which impose an obligation on the 
party”. (Karsales Harrow Ltd, v. Wallis, 
(1956) 1 WLR 9386) 


In the case of Harbutt Plasticine Ltd. 
v. Wayne Tank & Pump Co, Ltd., .(1970) 
2 WLR 198 at p. 211 nature of funda- 
mental breach and its effect on exclusion 
clause was further discussed: 


In this, defendants agreed with the 
plaintiffs to design and instal equipment 
for stearine and dispensing it in a molten 
state (ie. at a temperature between 
120°F and 160°F) at the plaintiffs factory 
which was an old building. For this pur- 
pose the defendants specified durapipe, 
a form of plastic pipe, which was to be 
heated by electrical tapes wound round 
the pipe controlled by a thermostat. In 
fact durapipe was wholly unsuitable for 
the purpose because it was liable to 
distort at temperatures above 187°F and 
had a low thermal conductivity. The in- 
stallation was completed on Sth Febru- 
ary, 1963 and both parties intended to 
test it the next day. As it was very cold, 
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to ensure that the stearine would pe 
molten for the tests, an employee of the 
defendants switched on the heating pipes 
on the night of 5th February and instal- 
lation was left unattended during the 
night. In the early hours of 6th Febru- 
ary there was a fire which destroyed the 
factory. The specification of durapipe al- 
though a breach of the contract would 
not have been a fundamental breach if its 
unsuitability for the purpose had been 
discovered before the fire and it had 
been replaced by stainless steel pipe. 


' The trial Judge held that fire was 
caused by distortion of the durapipe un- 
der heat causing molten stearine to es- 
cape and ignite, and that the defendants 
were guilty of a fundamental breach of 
contract in designing and applying a sys- 
tem which was wholly unsuitable for its 
purpose, and awarded damages. On ap- 
peal this judgment was affirmed by the 
Court of Appeal. 


In this case the nature of the funda- 
mental breach of contract and its effect 
upon exclusion clauses has been further 
discussed. In the course of this the deci- 
sion of the House of Lords in Sussie At- 
lantique case was explained in a way 
which confines its application to a very 
restricted area. 


The reasoning in Sussie Atlantique to 
the effect that the scope of exclusion 
clauses must always be determined as a 
question of construction was held to ap- 
ply only where after the breach, perfor- 
mance is still possible, and the injured 
party has an election whether or not to 
affirm the contract. For all breaches in 
the second category, and for breaches in 
the first category where the injured 
party elects to end the contract, no ex- 
clusion or limitation clause may be re- 
lied upon by the party in breach be- 
cause the contract, and the clause, has 
come “to an end”, Lord Denning M. R. 
summarised (Harbutt Plasticine Ltd. v. 
Wayne Tank & Pump Co. Ltd., ((1970) 2 
WLR 198) the effect of Sussie Atlantique 
in terms that there is no substantive 
rule of law automatically disentitling a 
party who has committed a fundamental 


breach from relying upon exception, or — 


limitation clauses must be taken as ap- 
plying to the instances where an injur- 
ed party has affirmed the contract. 
RULES OF CONSTRUCTION: 

The supporters of this aproach main- 
tain that exemption clauses are. not 
“mere shields to claim based on breach 
of accrued rights”, but that they “sub- 
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stantially delimit the rights. themselves”, 
(Coote, Exception Clauses, P. 17) The im- 
portant question is whether exemption 
clause on its true construction covers the 
event which has taken place, Anson’s Law 
of Contract, 23rd Ed. P. 954). If it does 
then the act is not a breach of contract 
in any real sense of that phrase, 

In the year 1964 in U. G.'S, Finance 
Ltd. v. National Mortgage Bank of 
Greece, (1964) 1 Lioyd’s Rep. 446, Pear- 
son chose to regard this doctrine based 
upon the interpretation of the individual 
contract before the court, Fundamental 
breach is a rule of construction based on 
presumed intention of the contracting 
parties. It involves the implication of a 
term to give to the contract that busi- 
ness efficacy which the parties as reason- 
able men must have intended it to have. 

Lord Wilberforce in Sussie Atlantique 
said: 

“An act which apart from the exclu- 
sion clauses, might be a breach suffici- 
ently serious to justify refusal of further 
performance, may be reduced in effect, 
or made not a breach at all, by the terms 
of the clause.” ((1966) 2 All ER 61). 


RATIONALE APPROACH TO THE 
PROBLEM: =) 

That the inter-relationship of the deci- 
sion given in the case of Harbutt Plasti- 
cine regarding the doctrine as a rule of 
law and Sussie Atlantique regarding the 
doctrine as rule of construction is not 
free from difficulties is clear from the 
views expressed in learned articles in 
the law quarterly Review of October, 
1970 and in the Cambridge Law Journal 
for 1970. The question which is impor- 
tant is whether the application of the 
principles laid down in both the cases 
should lead to different results, 

In Kenyon, Son & Graven Ltd, v. Bax- 
ter House and Co, Ltd., (See also the 
valuable judgment of Kerr, J. in The 
Angelia (1973) 2 All ER 144, Donaluson, 
J., made a valiant attempt to achieve a 
synthesis between the Sussie Atlantique 
case and its successors. 

FACTS: 


The defendants warehousemen tock 
delivery of some 5000 bags of shelled 
groundnuts for eventual delivery to the 
plaintiffs. The nuts were put in a ware- 
house which was structurally sound but, 
because of a gap at the bottom of the 
doors when closed, not rat proof. The 
contract included a clause excluding the 
defendants liability for loss or damage 
to the. goods “unless such loss or damage 
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is due to the wilful neglect or default 
of the defendants or their servants”, 
There were manifest signs of rat infesta- 
tion over a period of 18 months but the 
defendants servants took no effective 
steps to repel the rats or to secure the 
‘groundnuts against them. When the 
groundnuts were eventually delivered 
the bags were found to be substantially 
damaged and the contents contaminated, 


Donoldson, J., thought that the defen- 
dant conduct would, absent an exemp- 
tion clause, have been negligent, but that 
it did not amount to “wilful neglect or 
default” since there was no element of 
deliberation in it. The plaintiffs argued 
however that the exemption clause should 
be disregarded on grounds of funda- 
mental breach, Donoldson, J., rejected 
this argument. He relied on Lord 
Willberforce’s statement in Sussie 
Atlantique that a fundamental breach is 
either, ( (1967) 1 AC at p. 431): 


“ä) a performance totally different 
from that which the contract contem- 
plates or (ii) a breach of contract more 
serious than one which would entitle the 
other party merely to damages and which 
(at least) would entitle him to refuse 
performance or further performance 
under the contract”. 


(He thought that in respect of the 
second class, fundamental breach was no 
‘more than a rule of construction but that 
in the first class (which can be treated 
as consisting of cases of deviation or quasi- 
deviation) it might continue after Sussie 
Atlantique to be a rule of law). He re- 
garded that present case was in the 
second class and as a matter of construc- 
tion the defendants have used words 
clear enough to exclude their Jiability. 
This is in alternative reconciliation though 
it is not perhaps easy to find express 
support for Lord Wilberforce, ( (1966) 2 
All E.R. 61) classification in the speeches 
in Sussie Atlantique. Nor is it perhaps 
totally clear that Harbutt’s Plasticine 
Ltd. v. Wayne Tank and Pump Co. Ltd. 
and Farmworth Finance Facilities v. 
Attryde would properly fall into the 
‘first class rather than the second, 


It is submitted that whether the doc- 
trine of fundamental breach is regarded 
as a rule of law or rule of construction 
the fundamental thing is that exemption 
clauses cannot be so widely construed as 
to take away the whole contractual sub- 
‘stratum of the contract. The most im- 
portant and vital: question in all 
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standard form contracts is, therefore, 
how far party may shrink the core of his 
contractual obligation, whether the doc- 
trine is regarded as a rule of construc- 
tion or rule of law if this test is applied 
then result must be the same. Accord- 
ing to Lord Wilberforce how far party 
may shrink the core of his contractual 
obligation depends on the nature of the 
contract, the character of the breach and 
its effect. Court will openly reject whole 
provisions of contract if they regard 
them: as inconsistent with the main pur- 
pose of the contract. 


CONCLUSION — SOME SUGGESTIONS: 


There is no doubt that the Doctrine of 
Fundamental Breach of Contract has 
‘been of much use to the courts in Eng- 
land and partially in India in preventing 
exemption clauses from becoming an in- 
strument of oppression, exploitation and 
injustice. Fundamental Breach is not 
simply the breach of the terms of an in- 
dividual contract. but a fundamental de- 
viation of the values which those norms 
represent and which reflect as much the 
degree of honesty in Commercial deal- 
ings as the quality of the goods which 
one may expect to find on the economic 
market, Fair conduct is expected from 
parties and exception clauses are not an 
open “sesame” which provides for “the 
‘correct formula” for exclusion of con- 
tractual liability and a free pass to de- 
viation without limitation from the legal 
norm. It is this element of fair conduct 
which Professor Coote in his learned at- 
tack on the doctrine of fundamental 
breach has consistently tried to exclude 
from the law of contract, although he 
appears to acknowledge its significance 
outside legal relation. 

By eliminating the necessity of resort- 
ing to fictional interpretation, the doc- 
trine of fundamental breach has made its 
greatest contribution. This doctrine has 
curtailed the liberty of parties to blow 
hot and cold. Consumers had great pro- 
tection under if. It has been of great 
help in controlling abuses of standard 
form contracts, Hire Purchase, and Bail- 
ments, 

But now in England: judicial contro- 
regarding the true 
nature and function of this doctrine. 
After the judgment in Sussie’s case, 
fundamental breach of contract by one 
party may exonerate the other from the 
burden of exemption clauses but only as 


‘a matter of construction of the contract. 


If a clause is properly drafted then ac- 
cording. to this decision even funda- 
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mental breach may be covered. This 
judgment brought the doctrine to a stand- 
still although Lord Denning’s judgment 
in Harbutt’s case still supports the view 
that it is a rule of law. It is submitted 
that instead of going into a judicial bat- 
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tle over the function and effect of this 
doctrine, it will be better if the solution 
is left to the Parliament. Legislation in 
England can be made on the lines of 
Section 2-302 of the Uniform Commercial 
Code in America, 


“EXPERT TESTIMONY ON HANDWRITING” 


By: G. S. Prakasa Rao, Handwriting & Finger Print Expert, 
Madhavanagar, Nagpur. 


Talking of expert testimony on hand- 
writing an advocate is quick to compare 
it with finger print testimony. Many 
people do not seem to understand either 
the similarity or the difference between 
finger print identification and handwrit- 
ing identification. The probative value of 
any testimony depends on its intrinsic 
truth value recognised by objective un- 
derstanding. The nature of things, the 
problems involved, the principles and 
procedure followed have to be reckoned 
with. 

Both finger prints and handwriting 
testimony belong to the category of veri- 
fiable evidence. The facts ie. the finger 
prints and handwritings examined by the 
expert will be before the court enabling 
it to verify the facts on which the ex- 
pert’s opinion is based. To be precise, 
the expert photo enlarges the disputed 
and the specimen impressions marks the 
identical ridge characteristics in their 
coincidence and sequence, and places 
them before the court. They speak for 
themselves; and the expert need not 
necessarily elaborate, The court has only 
to verify the correctness of the corres- 
pondence and the sequence of the mark- 
ed ridge characteristics, If they are 
found to match, the conclusion about 
identity is obvious. We know that the 
identity of two finger impressions is 
based on the occurrence of sufficient 
identical ridge characteristics in them in 
the same sequence. 


Coming to handwriting, we find the 
proving of traced forgery is similar to 
finger print testimony. The expert de- 
monstrates the superimposition of traced 
forgeries by preparing their transparen- 
cies and the corroborative evidence of 
tracing as shown by the defective line 
quality. Here too we know that it is a 
universally accepted principle that one 
cannot write twice exactly alike. There- 
fore the coincidence of so many inde- 
pendent parts, beginnings and terminals, 


considered in the background of spacing, 
alignment, and size and proportions is 
improbable unless it is a tracing guided 
by an outline. Few people are aware of 
this similarity. ` 


Similar is the case with erasures, al- 
terations, or interpolations, Where a 
genuine signature is taken advantage of 
or utilised to prepare a fraudulent docu- 
ment, the facts which form the basis of 
the conclusion are observable and unam- 
biguous like the ridge characteristics, As 
such the probative value of expert testi- 
mony with regard to these is similar to 
that of finger print identity. 


But here ends the similarity between 
the two. The case of identity of two writ- 
ings or of simulated forgery is different. 
Handwriting is variable and changeable. 
A comparison of handwriting therefore 
requires an understanding of its variable 
as well as its non-variable character- 
istics. Again simulated forgery means 
copying another’s writing so that the 
forgery resembles the genuine writing of 
that person. We have to understand this 
resemblance. 


More baffling is the coincidence of 
similarity and difference in handwriting. 
Are the similarities common or signifi- 
cant? Are the differences superficial or 
fundamental? Such questions need to be 
answered before reaching a conclusion. 
We have to reason logically on the basis 
of proved scientific principles, In effect 
both similarities and differences need to 
be reasonably explained. This difference 
in the nature of handwriting necessitates 
us to leave aside the theory of proba- 
bility and turn to the law of identity, 
law of causation, and the law of habit. 


It is obvious that handwriting is essen- 
tially different from finger prints and 
ealls for a different set of principles and 
procedure for ifs identification. Reason- 
ing is all important and is rightly em- 
phasised by the judicial observations 
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“What is evidence in the expert’s testi- 
mony is the reasons given by him and 
not the assertion of opinion divorced 
from reasons” (Bidyanath v, Smt. Shefali, 
(1962) 1 Cr LJ 812 at p. 814 (Cal)). Thus 
we see that handwriting testimony is 
“reasoned evidence”, 
i II 

Although expert testimony is reasoned 
evidence, it is popularly known as 
‘Opinion evidence’. It is observed: “After 
all an expert has come to give his own 
opinion and not to state facts’ Subodh 
Kumar Banerji v. Sashi Kumar Banerji, 
AIR 1958 Cal 264 at p. 268. (emphasis 
added), The advocate wants to know 
whether the court has believed or dis- 
believed the opinion of the expert. The 
emphasis seems to be on the opinion 
rather than on the reasoning. 

Expert opinion differs from a layman’s 
opinion in that it is a conclusion reach- 
ed through reasoning. The expert rea- 
sons from facts as they are and not from 
facts as they appear. He bases his ex- 
amination on laws and principles. He 
sees through the appearances and goes 
on to understand the causative factors 
=— the psycho-physiological factors — 
responsible for the production of the 
writings under examination. He also 
examines them in the light of the law of 
habit by looking to the mannerisms re- 
peatedly occurring within a settled range 
of natural variation. 


Reasoning, therefore, makes all the dif- 
ference. The Court is not to be carried 
away by the opinions of others. It has 
to form its own opinion, Even so, its 
opinion should be a conclusion reached 
through proper reasoning. Being a non- 
expert, it seeks the assistance of an ex- 
pert in observing the facts as they are 
and in drawing inferences thereof accord- 

ing to the scientific principles, 

‘ A careful reading of the case law dis- 
closes that only the reasoning is relevant 
and the word ‘opinion’ means ‘conclu- 
sion’, The sense of subjectivity attached 
to the word opinion is misleading and 
hence the popular remark, “After all it 
is opinion evidence”. Expert opinion is 
in fact a “reasoned conclusion”, 
HI 

Handwriting identification, then, is a 
judgmental phenomenon, It is said that 
“it is, in part, a subjective process liable 
to human error”. But the scientific proce- 
dure is quite objective. Its objectivity is 
verifiable by a careful scrutiny of the 
reasoning, 
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Proper scrutiny of the testimony it- 
self is sufficient either to accept or re- 
ject it. There are advocates who in cross 
examination put questions on such parti- 
culars as eompetency and partiality, but 
scarcely touch upon the reasoning of the 
expert. In the absence of proper scru- 
tiny its validity cannot be appreciated or 
if there be an error it would not be ex- 
posed. 

Opinions devoid of reasons are not ac- 
ceptable as evidence. In finger prints 
the facts which form the basis are un- 
ambiguously noticeable, But in handwrit- 
ing the facts are of a varied nature — 
some conspicuous and some inconspic- 
uous; some significant and some non-sig- 
nificant; some easily understood and 
some not so easily understood, They 
therefore need to be explained clearly. 
Explanation and interpretation are the 
soul of expert testimony on handwriting. 

Mere statement of facts — Physical or 
inferential — without their proper ex- 
planation is not of much help, It puts the 
burden of their verification on the other 
side. For instance, we specify the move- 
ment in a writing. It is but an in- 
ference. Unless the physical facts from 
which it is inferred are mentioned, ‘t 
tantamounts to a mere declaratory state- 
ment or opinion devoid of reasons, The 
difficulty in accepting it as such is sur- 
faced when two experts state it different- 
ly — say, one calling it writs movement 
while the other declares it fore arm 
movement. How many of us are aware 
of this. In how many cases these inferen- 
ces are verified? 


Similarly when the expert denies any 
proposition put to him in cross examin- 
ation he ought to give his reasons for 
his denial. Mere declaratory statements 


and mere denials make the testimony 
smack of subjectivity. 
The value of handwriting testimony 


depends on the clarity, coherence and 
convincingness of the reasoning. The 
physical facts need to be clearly describ- 
ed and wherever necessary demonstrated. 
It is presumed that all the relevant facts 
are considered, for omission of any may 
make a material difference, Error usually 
occurs either from the omission of any 
relevant facts or. from a fallacy in 
reasoning. The reasoning may appar- 
ently be sound but the induction 
of any additional . facts which may 
be inconsistent may so alter it that a 
different conclusion is indicated. Inci- 
dentally we would do well to remember 
that such omissions are most likely to 


a 
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go unnoticed. It is for this reason an- 
other expert’s help for cross examination 
or to give evidence becomes necessary 
and relevant... 

The expert has to set out his points in 
unequivocal, unambiguous and intelligi- 
ble terms, Clarity is the soul of expres- 


sion, “The setting out the reasons 
at length will help to clarify his 
ideas and it will furnish a valuable 


guide to the parties and to the court in 
testing the value to be attached to the 
opinion, It will also be fairer to the 
person against whom the opinion is to 
be used that the reasons for that opinion 
are definitely expressed”, State v. Karu 
Gope, AIR 1954 Pat 131: 1954 Cri LJ 201. 


It is observed: “The value of his evi- 
dence depends largely on the cogency of 
the reasons on which it is based”, Saqlain 
Ahmed v. Emperor, AIR 1936 All 165: 
37 Cri LJ 263. If only a list of similari- 
ties or differences is offered as reasons, 
where does this cogency fit in? Similari- 
ties or differences may or may not be 
significant. We need to discriminate and 
decide. Reasoning does not end with 
enumeration. It begins with an inter- 
pretation, The physical facts are inter- 
preted and their significance is judged 
with reference to the nature of the writ- 
ing process, the psycho-physiological 
factors and so on. 


In this process we draw a number of 
inferences which are as important as the 
physical facts themselves, In handwrit- 
ing many facts are liable to double inter- 
pretation. For example, a retouching 
may be genuine or suspicious. A penlift 
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ence may be fundamental or due to dis-. 
guise. Inference should therefore be 
correctly drawn. Even so we need to 
verify the validity of individual infer- 
ences. This is done by knowing the rela- 
tions of the various facts ‘inter. se. The 
facts or characteristics in handwriting. 
are inter-related. Cogency requires cohe- 
rence or the harmonious relationship of 
the various physical and inferred facts, 
So it goes a long way in avoiding errors 
and ensuring the validity of individual 
inferences and consequently of the final 
conclusion. These relations therefore 
need to be specified in an intelligible 
manner. 


Both clarity and coherence contribute 
largely to the convincingness of reason- 
ing. However, the reasoning will be ef- 
fectively convincing when it includes the 
negation of the alternative hypothesis, 
Osborn, the noted authority, says that 
the reasoning should be both positive and 
negative. Harrison too expresses a 
similar view. So is the rule of logie, 
given by Sri Sankara: “Purvapaksham 
nirakritya siddhanto vaktavyo bhavatiti 
nyayah. This means: negate the al- 
ternative hypothesis and then establish 
the conclusion. As a matter of conven~ 
tion only those reasons on which the con- 
clusion is based are given. However, 
the reasoning becomes all the more con- 
vincing when it covers the negative 
phase as well, 


In short, clear, coherent, and convinc- 
ing reasons with full explanation of the 
relevant facts and principles.. make the 
expert testimony on handwriting really 





may be natural or unnatural, A differ- valuable, 
REVIEWS 
AN INTRODUCTION TO THE CON- of the Malaysian Constitution and the 


STITUTION OF MALAYSIA: By Tun 
Mohammad Suffian Bin Hashim, M.A. 
LL, B. (Cantab) of the Middle Temple, 
Barrister, Lord President of the Fe- 
deral Court, Malaysia: Second Edition 
(1976): Printed by Ibrahim - Bin Johari, 
‘Govt, Printer, Peninsular Malay- 
sia, Kualalampur; Pages xxxvi + 412, 
Price $ 10-00, ‘ 


This is indeed’ a` remarkable book 
which even though it claims to be only 
an introduction to the Constitution ‘of 
Malaysia, ‘actually gives a comprehen- 
sive picture and an- in-depth exposition 


` mentary democracy. ` 


workings of the various institutions which 
it encompasses. The Book is written in 
a. simple and straightforward manner, 
in plain language intelligible even to 
ceaders with no legal background, There 
are no high-sounding phrases, no tongue- 
twisting words, and the ease and poise 
of the narration, is writ large on every 
page of the book. 

Malaysia, though a comparatively 
small country, has a long and elaborate 


` constitution more or less on the same 


pattern as ‘wè have in India—a parlia- 
It ‘has an- elected 


king who holds office for five years, 
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nine hereditary Sultans who hold office 
for life, four appointed Governors, four- 
teen Governments. (like our State Gov- 
ernments), fourteen legislatures and a 
number of other bodies established by 
the Constitution. One would be. temp- 
ted to think that such an elaborate or 
complicated. arrangement may not work 
in actual practice, but that is not so at 
all. Despite its complexities the Consti- 
tution does work and quite satisfactorily 
too. 

The Constitution of Malaysia came 
into being in 1957, and since then it has 
been amended seventeen times (till 
1976), This, it would appear, is quite 
creditable as compared to 45 amend- 
ments to the Constitution of India with- 
in a span of about 30 years. After all, 


the Constitution as a sacrosanct docu- ` 


ment, ought not to be tinkered with so 
often, if the people are expected to 
revere it, 

The wide popularity and enthusiastic 
reception accorded to this book are no 
more than what it deserved. It is an 
indispensable book for students of Con- 
stitutional law and for, every law library 
in India, 

U. S. D. 





“EXPORT TRADE — The Law & Prac- 
tice of International Trade” by Clive 
Schmitthoff, Barrister, LL.M. LL.D, Dr. 
Jur (Berlin) etc, General Editor of 
the Journal of Business Law. 7th Edi- 
tion published in 1980 by Stevens & 
Sons, London (Available in India with 

“M/s, N, M, Tripathi. (Pvt.) Ltd. 164, 
Samaldas Gandhi Marg, Bombay). 
Pages 515. Price £15.50 net in U. K., 
(only for Paper Back Edition). 


Commercial Law is one of the specia- 
lised branches of general law as such. 
The Author, who is an Expert in Com- 
mercial Law has quite a few books to 
his credit. Some written by him, some 
edited by him and some where he work- 
ed as a Co-editor and his name is widely 
known in the field. 

Every country has its own ethics of 
trade and yet it trades with other coun- 
tries who hold. different notions. Yet, in 
spite. of these divergent views there is 
something common to which all countries 
have to adhere. 

It is this common factor based on by 
` usages,: customs, 
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conveniences: that has. 
been: dealt with by the author in this. 
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The method .adopted by the author in 
dealing with such a terse, but important 
and all pervading subject is remarkably 
simple. Even for layman, the book is 
interesting, but for a trader it is very 
important, He can find a solution to all 
his international trade problems in this 
valuable book, 

The worth of this book is apparent 
from the fact that in the past it has been 
translated into Russian, Japanese and 
French languages. The fact that 7th edi- 
tion is taken out shows how useful the 
book has been to the legal profession and 
the international trading community, 


Every good Law Library must have 
this book easily accessible for reference 
and consultation, 

This edition of the book has been 
brought up-to-date by- incorporating all 
new changes in rules and regulations of 
Export Trade, and all the international 
conventions accepted by trading commu- 
nities and Nations. 

B. D. B. 


SADAT’S STRATEGY: By Paul Eidei- 
berg. Published by Dawn Publishing 
Company Ltd, 17, Anselme Lavigne, 


Dollard des Ormeaux, Que, Canada. 
Pages 159. Price 3.50 dollars, 

Mohammed Anwar-el-Sadat became 
President of Egypt in 1970. In his 


younger days he was an admirer of Hit- 
ler and was even imprisoned by the Bri- 
tish in World War IJ for his pre-Nazi 
activities. Paul Eidelberg, an American 
political scientist and an author of “Be- 
yond Detente”’ and other books, has, in 
the book under review put forth Israel's 
point of view and blamed President An- 
war Sadat for his part in the Arab- 
Israeli conflict and opined that Sadat’s 
strategy of “peace” is in fact a prepara- 
tion for war against Israel, 

The author traces the history of the 
Middle-East conflict, the wars fought be- 
tween the Arabs and Israel, negotiations 
at Camp David on September 18, 1978, 
treaty of March 26, 1979, Sadat’s speech 
at the Israel Knesset (Israel Parliament) 
on November 19, 1977, and points out 
that Sadat followed Hitler in his strat- 
egy and his peace initiatives were fraud 
calculated to facilitate the annihilation 
of Israel. The -author -wonders how a 
democracy like the. United States could 
align . itself with a dictatorship like - 
Egypt. against- democratic. Israel. He 
states that. it was not Sadat’s charm so. 
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much as the growing imbalance of mili- 
tary power in favour of the Soviet Union 
that prompted the United States to pres- 
surised Israel into a symmetrical agree- 
ment with undemocratic and in the long 
run, politically unreliable Arab regimes. 
The existence of a Palestinian nation- 
state West of the Jordan would threaten 
the existence of the Israeli nation-state. 
If Israel surrenders the occupied Arab 
territories, it would not be able to defend 
itself. The author makes positive and 
concrete suggestions on how America 
and Israel, working together, can counter 
the Sadat Strategy. 
S. V. M. 





“TAXATION OF COMPANIES” by 
Richard Bramwell, LL.M. (London) of 
the Middle Temple, Barrister and John 
Dick, B. A. (Oxon) of Gray’s Inn, Bar- 
rister. 2nd Edition (1979), Published by 
Sweet and Maxwell, London, Pages 
XXII + 236, Price £17.00 


This book undoubtedly, merits the dis- 
tinction of having made the most com- 
plicated and intricate subject intelligible 
to a layman. The popularity enjoyed by 
this book can easily be judged from the 
fact that since the publication of its first 
edition in 1973, second and third impres- 
sions of the book had to be taken out in 
1974 and 1978 respectively. 

In this second edition of the book the 
authors have, on re-examination, of the 
material, made quite a few improve- 
ments in almost all the chapters of the 
book, keeping in view the problems that 
have been found to arise in practice, Of 
the changes in the law that have taken 
place and incorporated in this book, the 
most interesting from a technical point 
of view is the relaxation of the close 
company rules concerning the acquisition 
of first businesses, The authors feel that 
the changes made in this respect in 1978, 
have not at all succeeded in unravelling 
the tangled web into which these pro- 
visions have been woven, The concept of 
“Close Company” with all its complexi- 
ties and ramifications has been lucidly 
explained in Chapter 10, and the provi- 
sions relating to loans and other Benefits 
and the Apportionment of Income of 
these close companies have been dealt 
with in Chapters 11 & 12 of this book. 
Other intricate aspects of Taxation of 
Companies, such as, Subsidiaries, capital. 
Gains, Franked Investment Income, Dou- 
ble Tax Relief etc. have been effectively 
elucidated in other chapters of the book, 
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The Table of Cases, Table of Statutes 
and a detailed Index serve the purpose 
of ready reference admirably. 

Persons interested in the subject of 
taxation of Companies and the company 
law administration will find this book 
interesting and useful, 

U. S. D. 





THE INTEGRAL YOGA OF PUBLIC 
LAW AND DEVELOPMENT IN THE 
CONTEXT OF INDIA: By Mr. Justice 
V. R. Krishna Iyer. Foreword by Dr. 
L. M. Singhvi. Published by the Insti- 
tute of Constitutional and Parliamen- 
tary Studies, 18-21, Vithalbhai Patel 
House, Rafi Marg, New Deihi. Sole 
Distributors m India: N, M. Tripathi 
Pvt. Ltd., Bombay. Pages XVH + 154. 
Price Rs, 35.00. 


The University of Cochin, soon after 
its establishment, instituted the Faculty 
of Law and started an annual course of 
lectures on a topic in the field of Public 
Law and Private Law, with the object of 
encouraging legal learning and making 
a contribution to the growing literature 
of the country. The first series of three 
Public Law Lectures were delivered in 
December, 1977 by Mr. Justice V. R. 
Krishna Iyer, eminent jurist, former 
Judge of the Kerala High Court and at 
present Judge of the Supreme Court of 
India on “The Integral Yoga of Public 
Law and Development in the context of 
India”. These have been incorporated in 
the book under review. 

The subject of the first lecture was 
“Law and Development in the Indian 
Setting”: A Sky-view and a Ground-view; 
of the second: “The Professions, the peo- 
ple, Developmental Project and the Law” 
and of the third “Formal Thoughts on 
the Future of Modern India and the 
Law”. 

Dr. L. M. Singhvi in the Foreword 
states “In these lectures, Mr. Justice 
Iyer seeks to stress the meaningful bond 
between Dharm, defined by him as “dy- 
namic rule of law plus”, Yoga, which 
may be described as equipoise combined 
with skill in action and Development 
which takes in varied facets of economic 
growth and social transformation “to 
answer the national agenda of short-run 
hungers and long-run aspirations of the 
wider, yet weaker, segments of the peo- 
ple”. 

Mr. Justice Iyer, 
ture series comments: 
dead-wood and alien 


concluding the lec- 
“There is much 
decoration in our 
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legal show-case. We have to replace 
them with native stuff which will serve 
social justice in the conditions of Indian 
life”, 

S. V. M. 


THE COMMISSIONS OF INQUIRY ACT, 
1952, First published, 1980, by K. A. 
Ramasubramanium, M. A. B, L. Pub- 
lished by A. S. Pandya for N. M. Tri- 
pathi Pvt, Ltd., 164, Samaldas Gandhi 
Marg, Bombay, Pp. 26 +128. Price Ru- 
pees 35/-, 


This book is an exhaustive commen- 
tary on Commissions of Inquiry Act. It 
gives the historical background of the 
Act and explains briefly the scope and 
functions of commissions of inquiry. 


The function of the commission is to 
inquire and make a report embodying its 
recommendations, It has no power of 
adjudication in the sense of passing an 
order which can be enforced. Author has 
explained the Act section by section giv- 
ing exhaustive commentaries and citing 
authoritative rulings of the Supreme 
Court and different High Courts and has 
also given copious extracts from the Re- 
ports of various commissions of inquiry. 
He has also explained thoroughly the 
procedure prescribed under the Commis- 
sions of Inquiry (Central) Rules. Subject 
Index given at the end is very useful to 
facilitate ready reference. There is also 
a Table of Cases cited and Bibliography 
of authorities relied upon. 


The book would be a valuable guide 
fo students and practitioners of Law, to 
future commissions of inquiry and to any 
reader who is interested to know the 
functions of a Commission of Inquiry. 


Mrs. K, J. K, 





THE SUBSTANTIVE LAW OF THE 
E.E.C.: By Derrick Wyatt, M.A. LL.B. 
(Cantab), J. D. (Chicago), of Lincoln’s 
Inn, Barrister and Alan Dashwood, 
B.A. (Rhodes), M.A. (Oxon) of the In- 
ner Temple, Barrister; Legal Secretary, 
Court of Justice of the European Com- 


munities, Published in 1980 by Sweet 
& Maxwell, London, Distributed in 


India by N. M. Tripathi Pvt, Ltd., 
Bombay. Pages XXVII + 386, Price 
£13.00 (in U.K). 


The Substantive Law of the European 
Economic Communities dealt with in this 
book is mainly the law of Customs union 
and the common market, the law relat- 
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ing to common agricultural policy and 
the law on the maintenance of effective 
competition. According to the authors 
these matters represent the “Core” of 
the system established by the EEC 
Treaty. These are also the topics on 
which, there exists a well-developed 
ease law and periodical literature. These 
topics have been discussed by the authors 
in depth with the idea that the book 
may also serve as a text book for stu- 
dents of law at graduate and post gra- 
duate levels, especially in the U. K. as 
no suitable text book on the subject was 
hitherto available. 


Part I of the book outlines briefly the 
historical origins and development of the 
EEC including the aims of the Common 
Market. Thereafter the book gives a de- 
tailed analysis of the Community’s legal 
order and the controversial Common 
Agricultural policy including a descrip- 
tion of the complex system of the mar- 
ket organisation. It also covers the law 
of the free movement of goods, persons 
and services including chapters on Cus- 
toms Duties, Quantitative Restrictions, 
State Monopolies of a Commercial Char- 
acter and Protective Measures’ to safe- 
guard the balance of payments, All 
aspects of competition have been dealt 
with in Part VI of the book in which 
separate Chapters have been allotted to 
Restrictive Practices, Abuse of a Domi- 
nant position and State Aids. The Indus- 
trial Property and Public undertakings 
have been covered in the last two chap- 
ters, citing references to the recent deci- 
sions of the Commission and the Court 
of Justice, 


The Book will be an invaluable refer- 
ence work not only for Law Students 
but also for practising lawyers, Legal 
Advisers and Economists concerned with 
the problems of the EEC. 


U. S. D. 
LIMITATION ON I. T. 0s POWERS 
FOR RE-OPENING BACK YEAR'S 


ASSESSMENTS UNDER THE IN- 
COME TAX ACT, By P, C. Goyal, 
Retired C. I.T., 2nd Edition, published 
by Central Law Agency, 11, Univer- 
sity Road, Allahabad-2, Pages XXXV 

+243. Price Rs. 30.00, 

This is the second Edition of a book 
well received by tax-consultants and tax- 
payers alike. The author of this book is 
a retired Commissioner of Income-tax, 
and as such has thorough and deep 
knowledge and information about the 
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working of Tax Department: The Author 
has copiously drawn upon his experience 
and inside knowledge of the Department 
as well as the decisions of the Tribunals 
and Superior Courts. He has drawn 
upon selected Court decisions in explain- 
ing the. scope and ambit of I. T. O’s 
powers and has offered fair criticism of 
decisions relied upon by Courts in decid- 
ing as to the extent and contents of 
I. T. O’s powers — cases which have been 
rendered obsolete by reason of the text- 
ual changes in the I. T, Act. In the pre- 
face to the second edition the Author 
has drawn particular attention of asses- 
sees and their advisers on the wrong 
holdings by the Courts in their pro- 
nouncements, It would seem that the 
wrongful Court pronouncements are due 
to some textent to the failure of the tax- 
practitioners to bring to Court’s ‘notice 
the frequent changes. that have taken 
place in the I. T. Act. Tax law is con- 
stantly in a state of flux and eludes 
even the most wary and astute of the 
advisers. Addition of new chapters on 
‘Penalties’ and ‘Appeals’ in this Edition 
has increased the utility of this in depth 
study of I.T.O.’s powers, in the matter of 
re-opening of back years: assessments. 
Though this edition has been . brought 
out after a considerable lapse of time, 
the Author has utilised the gap in tho- 
roughly studying the plethora of judg- 
ments rendered by the Courts and the 
Tribunals as well as the different circu- 
Jars and instructions of the Board of 
Direct Taxes and C, I. T. and A. A. C’s 
and noted the interactions of all the re- 
levant sections bearing on the topic dealt 
with by him. It would certainly evoke 
the attention -of all concerned with" tax 
matters, It deserves an honoured place 
‘in every tax-advisers and  tax-consul- 
tant’s library. The book is well brought 
out and is fairly priced, 
A. G. T, 





INTERNATIONAL LAW — By Shri S.K. 
Kapoor, M.A., LL.M., Lecturer in -Law 
Lucknow University, 4th Edition. Pub- 
lished in 1980 by Central Law Agency, 
11, University Road, Allahabad-2. 
Pages 719 (plus 106 pages of appen- 
dices). Price Rs, 45/-. 


This book on International Law has al- 
ready been blessed with a foreword by 
Shri L. N. Tandon, Head of the Depart- 


‘ment of Law, Lucknow University.- As - 
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observed by him this book. is-bound to 
be useful to. students who aspire to rise 
high in life, 5 ; 

To a common man who learns the laws 
of his own country the new vistas open- 
ed by international law are beyond com- 
prehension. New situations arise, new 
problems crop up and so the-Law for 
International communities developes fast, 

It is this fast development which, it is 
difficult to keep pace with, for the 
student the teacher and the jurist. The 
pity is that laws are jaid down, changed 
to suit circumstances and yet there is no 
international force to enforce compliance 
with the dictates of International Law. 
A plane is high-jacked from country 'X’ 
to country ‘Y’. Laws are there to deal 
with High-jackers, return of the plane, 
passengers and the property. But what 
steps should be taken depends finally on 
country ‘Y’. China occupied a part of our 
country. Laws are there to resolve this 
aggression but for want of sanction be- 
hind the laws one is left high and dry 
unless of course one takes to an armed 
solution. Laws are there for political asy- 
lum but criminals are also given asylum. 

There and many more international 
problems are very succinctly, lucidly 
and studiously dealt with by the Author, 
Although every facet of international 
law has its critics, author has not flinch- 


ed in his duty to express what he feels 


about it, 

One of the most readable books, on 
the subject. No wonder in six years 4th 
Edition has come out. It is a good addi- 
tion to every law library. 

B. .D. B, 





HOW TO SAVE INCOME-TAX BY TAX 
PLANNING (THIRD EDITION 1980) 
By Ram Niwas Lakhotia, M. Com., 
LL. B., Advocate and Tax Consultant, 
Editor, Current Tax Bulletin. LT.A.T. 
Reporter. Published by Asha Publish- 
ing House Lakhotia Niket, t-A Love 
Lock Place, Calcutta, Pp. 31 + 380, 
Price Rs, 45/-, 


This book has been written by the 
author who is an eminent Tax Consult- 
ant and an authority on tax matters 
with a view to serve as a guide to all 
types of tax-payers, The subject of ef- 
fective Tax Planning has been, thoroughly 
explained in this book. It contains all 
the legal ways and means by which in- 
ceome-tax: can be. saved by Tax Planning. 
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It is expected that with the help of this 
book every tax~payer will be in a posi- 
tion to plan his own tax affairs by fol- 
lowing the practical illustrations given 
in the book, 

All the aspects of tax law have been 
eovered in thirty-five chapters contained 
in this book. The provisions of the In- 
come-tax law with the object of tax 
planning have been explained with the 
help of illustrations wherever necessary. 
- Thus the book will be of immense help 
to the millions of tax payers in the 
country, 

Mrs. K. J. K, 


INDIAN FEDERALISM: THE LEGISLA- 
TIVE CONFLICTS, By V. D. Sebastian. 
Published by the Academy of Legal 
Publications, Trivandrum, Pages XXI 
+ 377, Price Rs, 85. 

The Constitution of India has brought 
into existence the Federal State. 
legislative powers have been divided be- 
tween the Union and the Statés, There 
are three legislative jurisdictions, Union, 
State and Concurrent. This subjectwise 
distribution of legislative competence has 
given rise to problems of legislative con- 
flict. This was the subject chosen for his 
thesis by V. D, Sebastian, a distinguished 
scholar and an experienced teacher of 
law. He was awarded a doctorate in law 
on the thesis by the University of Co- 
chin. The book under review grew out 
of the thesis, 

In thirteen chapters of the book the 
author has made an exhaustive study of 
the problems of legislative conflicts 
within the federal frame work of the 
Indian Constitution. He first gives the 
historical background of the problems 
and then examines them in three aspects, 
the conflicts between the exclusive legis- 
lative fields of the Union and the States; 
the conflicts in the concurrent legislative 
field and the conflicts between exclusive 
and concurrent fields. The author has 

“discussed and analysed the decisions of 
the Privy Council, the Federal and 

Supreme Courts and has made reference 

to some High Court decisions on the sub- 

ject in the book, 

This is perhaps, the first book devoted 
to the discussion of the problem of legis- 
‘Jative conflicts in India and it should be 
welcomed by the politicians, admin- 
istrators and lawyers, : 

S, V. M. 
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SUPREME COURT ON LAW OF LIMI- 
TATION: By Surendra Malik, Advo- 
cate, Supreme Court, Chief Editor, 
Supreme Court Cases, Published by 
Eastern Book Company, Law Pub- 
lishers and Book-sellers, Lalbagh, 
“aera Pages XXIV + 202. Price 
Rs, 25 -e 


This compilation covers cases on Limi- 
tation decided by the Supreme Court of 
India up to June, 1979. Statutes of Limi- 
tation are designed to effectuate a bene- 
ficant public purpose viz. to prevent the 
taking away from one what he has long 
been permitted to consider his own and 
on the faith of which he plans his life, 
habits and expenses. In view of the im- 
portance of the statute law on limitation 
the need for a separate digest containing 
Supreme Court decisions on various as- 
pects of the law of limitation was clear- 
ly indicated. 


This Book is eminently fitted to meet 
this need. It contains decisions on some 
450 cases covering about 67 Acts and 
Rules of the Central and the State Gov- 
ernments, 


This Digest is a handy compendium 
covering the case law on limitation for 
the period from 1950 to 1979, carefully 
and systematically arranged for quick 
and easy reference, It will be a very 
valuable asset and an indispensable book 
to the Bench and the Bar, 

L. K. K. 


CONSTITUTIONAL FUNDAMENTALS : 
{THE HAMLYN LECTURES — 32ND 
SERIES) by H, W. R. Wade, Q.C.LL.D., 
F.B.A., Master of Gonville and Cains 
College, Cambridge. Published under 
the auspices of the Hamlyn Trust, 
1980, -by Stevens and Sons Ltd., Lon- 
don. Distributed im India by N. M. 
Tripathi Pvt, Ltd., Bombay, Pages XIE 
+ 83. Price £ 3.35, 


Prof. nL W. R. Wade who delivered 
the Hamlyn Lectures in this book is the 
famous author of a classic work on 
administrative law, This book contains 
five lectures dealing with: (1) The un- 
reformed CoMnstitution, (2) Representa- 
tion: Electoral Injustices, (3) Legislation: 
The Problem of Entrenchment, (4) Ad- 


. ministration: The use and abuse of power 


and (5) Adjudication; The Policy of Judi- 
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While discussing these subjects the date information therein, the . book is 

learned author has brought in many con- ae i. receive generous patronage 
rom all, 


troversial points. His criticisms and pro- 
posals for reforms, would be of great 
interest to everyone. Though the book 
deals with the British system of govern- 
ment and the British Constitution it 
would be most educative and informative 
to all students of Constitution Law and 
research scholars concerned with the 
state of society and system of Govern- 
ment, 
L. K. K. 


COMMENTARIES ON THE WEST BEN- 
GAL SHOPS & ESTABLISHMENTS 
ACT, 1963, (ACT XII OF 1963) WITH 
RULES, NOTIFICATIONS, FORMS, 
COMPARISONS WITH OTHER STATE 
ACTS AND WITH U. K, AND U.S.A. 
ACTS. by Basudeo Ray, M.A. LL.B. 
D. S.W., Advocate, Second Edition 
May, 1980. Published by R. Cambray 
and Co. Pvt. Ltd., Mission Row Exten- 
sion, Calcutta, Pages 28 + 192 + 132. 
Price Rs. 48/-, 


The Book under review is a compre- 
hensive commentary on the W. B. Shops 
and Establishments Act (13 of 1963). It is 
a labour legislation enacted with object 
to regulate holidays, hours of work, Pay- 
ment of wages and leave of persons em- 
ployed in shops and establishments, 


The Book contains the text of the Act 
with commentary on each section under 
appropriate synopsis heads and support- 
ed with decisions: The commentary un- 
der certain sections also includes the full 
text of the relevant notifications wher- 
ever necessary. This serves as a very 
useful ready reference. The Book also 
contains the full text of the rules framed 
under the Act, the various prescribed 
Forms, Gist of certain notifications and 
full text of various notifications, Statutes 
almost similar to the W. B. Shops and 
Establishments Act are in force in other 
States in India, The author has compar- 
ed the W. B. Act with various other en- 
actments in addition to the latest and ex- 
haustive case-law, English and American 
cases under the parallel statutes are also 
discussed. Thus the utility of the book 
is not restricted to W. B. only. 


The Book has entered into second edi- 
tion. In view of the comprehensiveness 
of the commentary, the various useful 
forms and notifications and the up-to- 


Mrs. K., J. K, 





THE CODE OF INDIAN BAGGAGE 
RULES 1980 EDITION: By Krishan 
G. Seth, M. SC., LL. B. Advocate, Pub- 
lished by Seth Publications, Lajpat 
Nagar, New Delhi. Pages 407 + xi. 
Price Rs, 45, 


In a developing country like India the 
number of persons going out or coming 
into the country is bound to increase. 
They will of necessity, take or bring with 
them, baggage. There are rules and re- 
gulations for levy of import, export and 
custom taxes on the goods or baggage, 
which the passengers carry, These are 
known broadly as Baggage Rules. Many 
travellers for want of knowledge or 
some deliberately, bring in or take out 
baggage, without proper declaration and 
the Customs officials detect and levy 
taxes. This causes delay in their clea- 
rance for onward journey or entry ‘into 
the country. 


Bona fide baggage has never been a 
source of revenue for Government and a. 
genuine international passenger who 
knows and follows the rules need not 
fear a Customs Officer. If the travelling 
public knows the various concessions 
available under the Baggage Rules, their 
passing through Customs would be 
smooth. 


Krishan G., Seth, Advocate, in the book 
under review, has given, with exhaustive 


explanations, up-to-date notifications, 
all the Baggage Rules, Tourist Baggage 
Rules, Export Baggage Rules, Import 


and Exports (Control) Act, Foreign Ex- 
change Regulation Act, and the Rules 
about items which are exempted from 
customs duty, 


Sometimes the passengers are not 
satisfied with the decision of the customs 
officers. The author has also stated 


the remedies provided by way of appeal, 
revision and even review. 


The book will be of great use to the tra- 
yelling public going out of, or coming 
into the country. 
' S. V. M. 
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TREATISE ON EASEMENTS « ACT 
SECOND EDITION, VOLUME 1: By 
Shri Sanjiva Row, published in 1986 
by Law Publishers, Sardar Patel Marg, 
Allahabad, Pages 787. Price, Rs, 75/-. 


First Edition of this Book was publish- 
ed in 1907 and a fresh, revised and up- 
to-date edition was overdue. This Second 
Edition has been brought out in 1980 by 
“Revising Author” who, it would appear, 
has chosen to remain anonymous, 


Easements Act is a minor Act with 
major consequences and hence it has its 
own importance in the legal field. The 
enactment has only sixty-four sections, 
last thirteen of this being devoted to 
“Licences”, This first volume covers 
only first twentyseven sections. 


The Author who has revised the ori- 
ginal text has spared no pains in making 
this book almost an authority on the 
subject. He has used not only Indian 
Case Law but also case law from Ameri- 
can and British Courts. Commentary 
has been well classified into numerous 
notes bearing the number in the 
synopsis and every statement is sup- 
ported by relevant precedents. 


The same method will presumably be 
followed in the Second Volume which, 
it may be expected would soon follow. 
Added with an Index the book will then 
provide immense help in resolving pro- 
blems pertaining to easements. 


Since Rent Acts have put a curb on 
the greed of owners, a new outlet has 
been found out to escape from their 
rigour under cover of “Leave and 
Licence” basis, The revising author, it is 
hoped would surely deal with it when 
he covers Sections 52 to 64 in the next 
volume, 


The Book has great promise and will 
be very well received by the professions, 
B. 





LAW OF DEFAMATION AND MALICI- 
OUS PROSECUTION, 2ND EDITION: 
By B. N. Mehrotra, Published by Delhi 
Law House, Allahabad. Pp, xxiv + 
424, Price Rs, 66-00. 


In a civilised society the right of every 
person to the character and reputation 
which his conduct deserves stands on 
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same footing as the right to the 
enjoyment of his life, liberty, health, 
property aNd all other comforts and 
advantages. If any one defames a per- 
son or indulges in his malicious pro- 
secution, the law of the land provides 
remedies and reliefs, 


the 


B. N. Mehrotra, Advocate, in the book 
under review, has exhaustively dealt 
with the law of defamation and mali- 
cious prosecution, both civil and criminal. 
The first edition of the book was pub- 
lished in 1963 and the second, in Feb- 
ruary this year, 


The author deals with all types of 
defamation, of reputation, character, pro- 
fession; of bankrupts and deceased per- 
sons, Proceedings for defamation and con- 
tempt of court, defamatory comment in 
newspapers and malicious prosecution, 
as also damages that can be claimed by 
the aggrieved have been suitably eluci- 
dated, 


In the appendices the author mentions 
the Indian and English statutory laws 
having bearing on the subject and gives 
model forms of plaints in suits for da- 
mages arising out of defamation, libel, 
Slander and malicious prosecution, which 
will help the lawyers in drafting plead- 
ings. He has also given model forms of 
criminal complaints for defamation for 
the benefit of the criminal lawyers, 


The book will be of great use to the 
judges, the lawyers, the general public 
as also to those engaged in running 


newspapers, so that they may be on 
guard against being found liable for 
defamation. 

S. V. M. 


INDIAN RAILWAYS ACT 4th Edition 
(1980), By P. Harirao, Advocate, Mad- 
ras, Edited by — D. S. Chopra, B. Sec., . 
LL. M. Advocate, Bombay High Court 
Published by: G. D. Kataria, for Ori- 
ent Law House, Post Bog No. 94, Opp. 
High Court, Allahabad-211001. Pages 
48 plus 1144. Price in India Rs, 125/-. 
Price Abroad: 30$ (U.S.) £ 20. 


The Book under review is an exhaust- 
ive Commentary of Indian Railways Act, 
1890. This is the 4th Edition of the Book 
and all the Amendments since 1949, ie. 
after the second Edition of the Book, has 
been inserted in it, Amendments regard- 
ing the Railway booking Procedure, Ap- 
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_pointment of Claims Commissioners and 
their powers etc, are discussed. exhaust- 
ively. Revised Case-law up to Septem- 
ber, 1980 is also included under the re- 
levant sections, Railway Risk Notes 
which have been abolished: since long 
time, replaced by the useful rulings, 
bearing on them and the notes have 
been revised in the light of subsequent 
legislative changes and case-law. The 
outstanding features of the book are in- 
clusion of the Current I. R. C. A, Goods 
and Coaching Tariff Rules, Railway Rules 
1949, Railway Accidents Compensation 
Rules, in its main body. Appendix A and 
Appendix B are also very useful as it 
contains many important rules and 
Forms of forwarding Notes, Index also is 
exhaustive and very useful to the rea- 
ders, ; 

Thus the edition will be very useful 
to the Lawyers, Railway Officers and to 
the Members of the Railway Tribunals. 
It will be very useful to the Students 
as well as businessmen, 

Mrs. K. J. K, 


A. S. MISRA’s OFFICER’ S COMPANION 
IN ADMINISTRATION AND LAW, 
SECOND REVISED AND ENLARGED 
EDITION 1979 by I. S. Matbur, Dy. 
Secretary & Dy, Legal Remembrancer 
to the Government of U. P. with a 
forword by Shri H. N. Bahuguna, Ex- 
Chief Minister, U. P. Published by 
Eastern Book Company, Lucknow. 
Pages XLII & 1044, Price Rs. 90-00. 


In any form of Government the need 
for able administrators can hardly be 
overemphasised, But the irony of it is 
that on this important subject of the art 
of administration the literature available 
is comparatively scanty. The books 
available in this field are mostly devoted 


BOOKS 


THE SALE OF GOODS ACT, 1979 WITH 
ANNOTATIONS: By W. H. Thomas, 
Solicitor, Published by Sweet & Max- 
well, London, Distributed in India by 
N. M. Tripathi Pvt. Ltd. Bombay. 

- Price & 1,65.. . 


END 


. Books Received 


A.I. R. 


to the academic side as text “books for 
students of public administration and. 
books of reference for the use.and guid- 
ance of administrators (as the Book 
under review undoubtedly is) are few 
and far between. 


This book supplies this want splendid- 
ly. It is comprehensive, covering as it 
does, all matters with which admin- 
istrative officers, high or low, must be 
acquainted to enable them to discharge 
their duties and responsibilities and to 
know their rights and privileges as civil 
servants. Most Departmental Officers 
have knowledge of their specialised field 
of activity but many of them are un- 
familiar with such administrative matters 
like methods of recruitment, conditions 
of service, fixation of pay, leave, pension, 
benefits of medical attendance, discipli- 
nary proceedings, appeals, financial con- 
trol, rights and immunities of civil ser- 
vants, the law of contempt of court and ` 
legislature ete. All these and other ancil- 
lary matters have been dealt with in this 
book which is eminently suited as a 
handy reference book for administrators 
in e performance of their day-to-day 
wo 


In this revised edition the revising 
author has added a new Chapter on Sus- 
pension and inserted an exhaustive note 
on Compulsory Retirement in the Chap- 
ter on Retirement., A pro forma of Ser- 
vice Rules has also been given as anne- 
xure to the Chapter relating to Service 
Rules and the case law on all topics has - 
been brought up-to-date. This book 
which has earned encomiums from the 
successive Chief Ministers of U. P. is, in- 
deed a veritable encyclopaedia not only 
for Officers and staff of Government but 
also for the Bench and the Bar, 

U. S. D. 


RECEIVED 


STUDENT'S INDIAN PENAL CODE 
(FIRST EDITION 1979) By R. N. Das. 
Published by Sujata Das, Cuttack, Law 
Time, Cuttack-2, Pp. 176 + 4 = 180, 
Price Rs. 15/-, 
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ACT OF 1980 


THE GOVERNMENT OF UNION 
TERRITORIES (AMENDMENT) 
ACT, 1980 
(Act No. 1 of 1980)t 
[8th February, 1980.] 


An Act further to amend the Government of 
Union Territories Act, 1963. 


Be it enacted by Parliament in the Thirty- 
first Year of the Republic of India ag fol- 
lows :~~ 

4. Short title and commencement, — (1) 
This Act may be called THE GOVERNMENT 
OF UNION TERRITORIES (AMENDMENT) 
AOT, 1980. 

(2) It shall be deemed to have come into 
force on the 25th day of September, 1979. 


9. Insertion of new section 52. — After 
section 51 of the Government of Union Terri- 
tories Act, 1963 (hereinafter referred to as 
the principal Act), the following section shall 
be inserted, namely:— 


“52, Authorisation of expenditure by 
President. ~ Where the Legislative Assembly 
of a Union territory is dissolved, or its func. 
tioning as guch Assembly remains suspended, 
on account of an order under section 51, it shall 
be competent for the President to authorise 
when the House of the People ig not in session 
expenditure from the Consolidated Fund of 
that Union territory pending the sanction of 
such expenditure by Parliament,” 


3. Repeal and saving.— (1) The Govern. 
ment of Union Territories (Amendment) 
Ordinance, 1979, is hereby repealed. 

H Received the assent of the President on 


8.2.1980; Act published in Gaz, of India; 
11.2.1980, Part II-S. 1, Ext., p. 1. 


For Statement of Objects and Reasons, see 
Gaz, of India, 23-1-1980, Part II-S. 2, Ext. 
p. 7. 








(2) Notwithstanding such repeal, anything 
done or any action taken under tha principal 
Act, as amended by the said Ordinanze, shall 
be deemed to have been done or taken under 
the principal Act, as amended by this Act. 


THE APPROPRIATION AGT, 1980 
(Act No. 2 of 1980) 
[11th February, -1980.] 
An Act to authorise payment and appropri. 
ation of certain further sums from and out 
of the Consolidated Fund of India for the 
services of the financial year 1979-80, 
(Text of the Act nos printed.) 
THE APPROPRIATION (RAILWAYS) 
AOT, 1980 
(Act No. 3 of 1980) 
[11th February, 1980] 
An Act to:authorise payment and appropria- 
tion of certain further sums from and ont 
of the Consolidated Fund of India for the 
services of the financial year 1979.80 for 
purpose of Railways. 
(Text of the Act not printed.) 
THE CONTINGENCY FUND OF INDIA 
(AMENDMENT) AGT, 1980 
(Act No. 4 of 1980)* 
[12th February, 1980.] 
An Act further to amend the Contingensy 
Fund of India Act, 1950. . 
Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India ag fol. 
lows :— 
[¥*] Received the assent of the President on 


12.2.1980; Act published in Gaz. of India, 
12.2-1980, Part IL-S. 1, Ext., p. 11L. 

For Statement of Objects and Reasons, see 
Pets of India, 24-1-19t0, Part Il-S, 2, Ext. 
p. 10. 


* The Acts are not published in the Journal under the direction of the Government 
of India and Government is not responsible for the accuracy of reproduction. 
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4. Short title and commencement. — (1) 
This Act may ke called THE CONTINGENOY 
FUND OF INDIA (AMENDMENT) AOT, 
1980. 
(2) It shall be dsemed to have come into 
force on the 22nd day of October, 1979. 


2. Amendment of section 2.—To section 2 
of the Contingency Fund of India Ast, 1950 
(hereinafter referred to as the principal Act), 
the following proviso shall be added, 
namely:— 

‘Provided that during the period beginning 
on the 22nd day of October, 1979 and ending 
on the 31st day of March, 1980, this section 
shall have effect subject to the modification 
that for the words "fifty crores of rupees’: 
the words “one hundred and fifty crorea of 
rupees” shall be substituted.’. 

3. Repeal and saving. — (1) The Contin. 
gency Fund of India (Amendment) Ordinance, 
1979, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act, as amended by this Act. 


ED meee 


THE PAYMENT OF BONUS (AMEND. 
MENT) AOT, 1980 
[Act No, 5 of 1930]t 
[12th February, 1980.] 


An Act further to amend the Payment of 
Bonus (Amendment) Act, 1977. 


Be it enacted by Parliament in the Thirty- 
first Year of the Republic of India ag fol- 
lows :— 

4. Short title and commencement, — (1) 
This Act may be called THE PAYMENT OF 
BONUS (AMENDMENT) AOT, 1980. 

(2) It shall be deemed to have come into 
force on the 30th day of August, 1979. 


2. Amendment of Section 2. — In section 
2 of the Payment of Bonus (Amendment) 
Act, 1977 (hereinafter referred to ag the 
Amendment Act), for the words and figures 
“and in respect of the accounting year com- 
mending on any day in the year 1977,” the 
words and figures, ‘'in regpect of the accout- 
ing year Gommencing on any day in the year 
1977 and in respect of the accounting year 
commencing on the day in the year-1978” 
shall be substituted, 

[+] Received the assent of the President on 


12-2-1980; Act published in Gaz. of India; 
12.2-1980 Part 1I.S, 1, Ext., P. 13. 


For Statement of Objects and Reasons, see 
Gaz, of India; 23-1-1980. Part II-S. 2, Ext, 
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3. Repeal and saving, —(1) The Payment 
of Bonus (Amendment) Ordinance, 1979, is 
hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under ths Payment of 
Bonus Act, 1965, by virtue of the provisions 
of the Amendment Act as amended by the 
said Ordinance shall be deemed to have 
been done or taken under the Payment of 
Bonus Act, 1965, by virtue of the provisions 
r the Amendment Act as amended by this 

ch. 


THE CENTRAL EXOCISES AND SALT 
AND ADDITIONAL DUTIES OF 
EXCISE (AMENDMENT) 
AOT, 1980 
[Act No. 6 of 1980]* 
[12th February, 1980.] 


An Act further to amend the Central Eixcises 
and Salt Act, 1944, and the Additional 
Duties of Excise (Goods of Special Import- 
ance) Act, 1957. 

Bo it enacted by Parliament In the Thirty- 
first Year of the Republic of India ag fol. 
lowsi-—~ 

4. Short title and commencement, —(1) 
This Act may be called THE OSNTRAL 
EXOISES AND SALT AND ADDITIONAL 
DUTIES OF EXCISE (AMENDMENT) AOT, 
1980. 

(2) It shall be deemed to have come into 
forca on the 24th day of November, 1979. 


2. Amendment of section 2. —- In the 
Contral Hxcises and Salt Act, 1944 (herein- 
after referred to as the Oontral Excises Act), 
in section 2, in clause (f). atter sub-clause 
(iv), the following sub-clauses shall be in. 
serted, namely:— 

“(y) in relation to goods comprised in Item 
No. 19.1 of the First Schedule, includes 
bleaching, mercerising, dyeing. printing, water- 
proofing, rubberising, shrink. proofing, organ- 
dia processing or any other process or any 
one or more of these processes; 

(vi) in relation to goods comprised in 
Item No. 21(1) of the First Schedule, in. 
cludes milling. raising, blowing, tentering, 
dyeing or any other process or any one or 
more of these processes; 

(vii) in relation to gooda comprised in Item 
No. 22(1) of the First Schedule, includes 
bleaching, dyeing, printing, shrink-proofing, 

[*] Received the assent of tha President on 


12.2.1980; Act published in Gaz. of India; 
12-2-1980 Part II S. 1, Ext. P. 15, 

For Statement of Objects and Reasons, see 
Gaz. of India; 25-1-1980 — Part II-S, 2, 
Ext. P, 36, 
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tentering, beat.selting, crease resistant pro- 
cessing or any other process or any one or 
more of thosa progesses;”. 


3. Amendment of First Schedule. — In 
a Oentral Excises Act, in the First Sche- 
ula, — 


(i) In Item No. 19. for sub-item I, the 
following sub-item shall be substituted name- 
ly: 

"TJ, Ootion fabricg, other 
than (i) Embroidery in the 
piece, in strips or in motifs, 
and (ii) fabrics impregnated, 
coated or laminated with pre- 
parations of cellulose deriva- 
tives or of other artificial 
plastic materials— 

(a) cotton fabrics, not sub- 
jected to any process 


Twenty 
cent. 

ad valorem. 

Twenty per 
cent. 

ad valorem.”; 


por 


(b) cotton fabrics, subject. 
ed to the prosess of bleach. 
ing, mercerising, dyeing, 
printing, water-proofing, rub- 
beriging, shrink.proofing, 
organdie processing or any 
other process or any two or 
more of these processes 


(ii) in Item No, 21, for gub-item (1), the 
lo sub.item shall be substituted, name- 
yi 
(1) Woollen fabrics, other 
than embroidery in the piece, 
in strips or in motifs — 


(a) woollen fabrics, notgub. Twelve per 
jected to any proaess cent. 
ad valorem. 
(b) woollen fabrics, sub- Twelve per 
jected to the procegs of mill. cent, 


ing. raising, blowing, tenter- ad valorem.”; 
ing, dysing or any other 
process or any two or mora 


of these processes 


(iii) in Item No. 22, for sub-item (1), the 
following sub-item shall ba substituted name- 
ly:— 

(i) Man.made fabrics, 
other than (i) embroidery in 
the piece, in strips or in 
motifs, and (ii) fabrics im- 
pregnated, coated or laminat- 
ed with preparations of cel- 
lulose derivatives or of other 
artificial plastic materials— 


(a) man-made fabrics, not Twenty per 
subjected to any progegs cent. 
ad valorem plus 


rupees five per 
square metre, 
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(b) man-made fabrios, sub. Twenty per 
jested to the process of cent. 
bleaching, dyeing, printing, ad valorem plug 
shrink-proofing, entering, rupees fiva per 
heat-setting, crease resistant square metre.”. 
processing or any other pro- 

Gesa Or any two or more of 
these procesas 

4. Amendment of First Schedule. — In 
the Additional Daties of Excise (Goods of 
Special Importance) Act, 1957, in the First 
Schedule:— 

(i) in Item No. 19, for sub-item I, the follow- 
ing sub.item shall be substituted, namely: — 

HI, Cotton fabrics, other 
than (i) embroidery in the 
piece, in strips or in motifs, 
and (ii) fabrics impregnated, 
coated or laminated with pre. 
parations of cellulose deriva. 
tives or of other artificial 
plastic materials— 

(a) cotton fabrics, not sub- 
jected to any process 

(b) cotton fabrics, subject. 
ed to the process of bleaching 
mercerising, dyeing, printing, 
water-proofing, rubberising, 
shrink.proofing, organdie pro- 
cessing or any other process 
or any two or more of those 
processes 

(ii) in Item No, 21, for gub-item (1). the 
following gub-item shall be substituted, 
namely: — 

(1) Woollen fabries, other 
than embroidery in the piece, 
in strips or in motifs — 

(a) woollen fabrics, 
subjected to any process 

(b) woollen fabrics, subject. 
ed to the process of milling, 
raising, blowing, tentering, 
dyeing or any other procese 
or any two or more of thege 
processes 

(iii) in Item No. 22, for sub item (1), the 
following sub-item shall be substituted, 
namely -~ 

(1) Man-made fabrics, 
other than (i) embroidery in 
the piece, in atrips or in 
motifs, and (ii) fabrics impre- 
gnated, coated or laminated 
with preparations of cellulose 
derivatives or of other artifi- 
alal plastic materials ~- 

(a) man-made fabrics, not Saven and a 
subjected to any process half per cent, 
ad valorem plus 
rupees twoper 
aquare metre. 


Five per cent, 

ad valorem. 
Five per cent. 
ad valorem.”; 


Five por cent. 

ad valorem, 
Five per cent. 
ad valorem.”; 


not 
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(b) man-made fabrics, sub- 
jected to the process of blea- 
ching, dyeing, printing, ad valorem 
shrinkproofing, tentering, plus rupees 
heat-setting, crease resistant two per square 
processing or any other pro- raetre.”. : 
cess or any two or more of 
these processes 


3. Special provisions as to duties of 
excise on cotton fabrics, woollen fabrics. 
man-mada fabrics, oto., during a certain 
past period and validation. — (1) Every 
Central Act as in force at any time durivg the 
period commencing with tha appointed day 
and ending with the day immediately preced- 
ing the date of commencement of this Act, 
and providing for or relating to the levy of 
duties of excise on— 


(a) “‘ctoth’’, “‘cotton cloth” or, as the cage 
may be, “cotton fabrics”, 


(b) “woollen fabrics”, 

(o) “rayon or artificial silk fabzics”’ or, a8 
the case may be, man-made fabrics”, 
ghall have and shall be deemed to have always 
had effect during the said period ag if — 


(i) such ‘‘eloth"”, ‘cotton cloth’ or, ag the 
cage may be, “cotton fabrics” comprised for 
the purposes of the duty leviable under that 
Act — 


(A) a gub.item covering such “cloth”, 
“gotton cloth” or ‘‘cotton fabrics” not subject- 
ed to any process mentioned in sub-clause (v) 
of clause (f) of section 2 of the Central Excisea 
Act, a3 amended by thig Acts and 


(B) a sub.item covering- such ‘cloth’, 
“‘eotton cloth” or '‘cotton fabrios” subjected to 
any such process or any two or more such 
processes, 


Seven and a 
half per cent. 


and the rate of duty specified in such Act with 
respect to such "aloth”, ‘cotton cloth’’ or 
“cotton fabrics” had been specified separately 
with regpect fo each of the aforementioned 
gub-items thereof; 


(ii) such ‘woollen fabrics” comprised for 
tha purpoges of duty leviable under that Act— 


(A) a sub-item covering such ‘woollen fab. 
ries’ not subjected to any process mentioned 
in sub.clause (vi) of clause (f) of section 2 of 
the Central Hxeises Act, as amended by this 
Act; and 


(B) a gub.item covering such ‘woollen fab- 
rias” subjected to any such process or any two 
or more such procegses: 


and the rate of duty specified in such Act with 
respect to such ‘'woollen fabrics” had been 
specified separately with respect to each of 
the aforementioned gub-itsms-thereof; 
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(iii) such ‘rayon or artifisial silk fabrics” 
or ‘man-made fabrics’ comprised for the pur- 
poses of duty leviable under that Aot — 

(A) a sub.itam covering such “rayon or 
artificial silk fabrics’ or ‘man-made fabrics” 
not subjected to any process mentioned in sub- 
clauge (vii) of clause (f) of section 2 of the 
Central Exoisas Act, ag amended by this Act; 
and 

(B) a sub-itom covering such "rayon or 
artificial silk fabrics” or man-made fabrics” 
subjected to any such process or any two or 
Morse such processes. 
and the rate of duty spesified in such Act with 
respect to such ‘'rayon or artificial silk fabrics” 
and ‘‘man-made fabrics” had been specified 
separately with respect to each of the afore. 
mentioned sub.items thereof; and 

(iv) the amendments to clause (£) of sec. 
tion 2 of the Central Excises Aot made by 
section 2 of this Act had been in force at all 
relevant times subject to the modifications 
that the reference therein— 


(A) to the ‘goods comprised in Item No 19-I 
of the First Schedule” shall be construed as 
a reference to such “cloth’’, ‘cotton cloth” 
or, as the case may be, ‘cotton fabrics”; 

(B) to the “goods comprised in Item No. 21 
(1) of the First Schedule” shall be construed 
ag æ reference to ‘woollen fabrics’; 

(C) to the “goods comprised in Item No. 22 
(1) of the First Schedule” shall be construed 
ag a reference to such ‘‘rayon or artificial silk 
fabrics” or, as the case may be, “man-made 
tabriog”: 
and subject to such further modifications as 
the context miy require. 

(2) Any rule or notification or any action 
or thing made, issued, taken or done or pur- 
porting to have been made, issued, taken or 
done under 2 Central Act referred to in gub- 
section (1) before the date of commencement 
of this Act, with respect to or in relation to 
tha levy of duties of excise on — 

(a) “cloth’’, “cotton cloth” or, as the case 
may be, cotton fabrica”, 

(b) “woollen fabrica”, 

(c) “rayon or artificial silk fabrics” or, ag 
the case may be, “man-made fabrics”, 
shall for all purposes be deemed to be, and to 
have always been, as validly and effectively 
made, issued, taken or done as if the provi- 
sions of this section had been in force at all 
material times and, accordingly, notwith- 
standing any judgment, decree or order of 
any court, tribunal or other authority— 

(a) all duties of excise levied, assessed or 
collected or purported to have been levied, 
assessed or collected, before the date of com. 
moencement of this Act, on— 
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(i) “oloth”, "cotton sloth” 
fabrics” subjected to any process, 


(ii) “woollen fabrics” gubjected to any 
process, 

(iii) “rayon or artificial silk fabrics” and 
"man-made fabrics” subjected to any process, 
under any such Central Aci shall be deemed 
to be, and shall be deemed always to hava 
been, as validly levied; assessed or collected 
ag if the provisions of this section had been 
in forga on and from the appointed day; 


(b) no suit or other proceeding shall be 
Maintained or continued in any court for the 
refund of, and no enforcement shall be made 
by any court of any decree or order directing 
the refund of, any such duties of excise which 
have been collected and which would have 
been validly collected if the provisions of 
this section had béen in force on and from the 
appointed day; 

(a) refunds shall be made of all such duties 
of excise which have bsen collected but which 
would not have been go collected if the provi- 
sions of this section had been in force on and 
from the appointed day; and 

(d) reaoveries shall be mada of all such 
duties of excise which have not been collected 
or, a8 the case may be, which have been 
refunded but which would have been collected 
or, ag the cage may be, would not have been 
refunded if the provisions of this section had 
been in force on and from the appointed day. 

(3) For the removal of doubts, it is hereby 
declared that no act or omission on the part 
of any parson shall be punishable as an 
offence which would not have been so punish. 
able if this section had not come into force. 

Explanation. — In this section — 

(a) “appointed day”, in relation to— 

(i) ‘cloth’, means the 1st day of January, 


49; 

(ii) “cotton cloth”, means the 28th day of 
February, 1954; 

(iii) “sotton fabrics”. means the 1st day of 
March, 1955; 

(iv) "woollen fabrics”, moans the 1st day of 
March, 1953; 

(v) "rayon or artificial silk fabrics”, means 
the 28th day of February, 1954; and 

(vi) ‘'man.made fabrics”, means the 18th 
day of June, 1977; 


(b) ''Cantral Act" includes any provision, 
in a Bill introduced in the House of the People, 
in respect of which a declaration was made 
under section 3 of the Provisional Collection 
of Taxes Act, 1931; 

(a) ‘'duties of excise” means duties of ex. 
cise levied under any Central Act whether ag 
such or as additional duties of excise or auxi- 


and “‘sotton 
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liary duties of excise or special duties of 
excise or by any other name, 

-6. Repaal and saving. — (1) The Central 
Exoises and Salt and Additional Duties of Ex. 
sige (Amendment) Ordinance, 1979, is hereby 
repealed. 

(2) Notwithsianding such repeal, anything 
done or any action taken under tha Ordinance 
so repealed shall be deemed to have been 
done or taken under the corresponding provi- 
sions of this Act. ; 


THE PREVENTION OF BLANIK- 
MARKETING AND MAINTENANCE 
OF SUPPLIES OF ESSENTIAL 
COMMODITIES AOT, 1980 
(Act No. 7 of 1980)* . 
[12th February, 1980] 
An Act to provide for detention in certain 
cases for the purpose of prevention of 
blackmarketing and maintenance of supplies 
of commodities essential to the community 
and for matters connected therewith. 

Be it enacted by Parliament in the Thirtieth 
Year of the Republic of India ag follows :— 

4. Short title, extent and commence- 
ment. — (1) This Act may be called THE 
PREVENTION OF BLACKMARKETING 
AND MAINTENANCE OF SUPPLIES OF 
ESSENTIAL COMMODITIES AOT, 1980. 

(2) It extends to the whole of India except 
the State of Jammu and Kashmir. 

(3) It shall be deemed to have come into 
force on tha 5th day of October, 1979. 

2. Definitions. — In this Act, unless the 
context otherwise requires — 

(a) appropriate Government” means, as 
respects a detention order made by the Central 
Government or by an officer of the Central 
Government or a person detained under such 
order, the Central Government, and as res- 
pects & detention order made by a State 
Government or by an officer of a State 
Government or ag respects a person detained 
under such order, the State Government; 

(b) ‘detention order” means an order made 
under section 3; 

(c) "State Government”, in relation to a 
Union territory, means the administrator 
thereof, 

3. Power to make orders detaining 
certain persons. — (1) The Central Govern- 

“(¥) Received the assent of the President on 


12-2-1980; Act published in Gaz. of India; 
12-2-1980, Part II-S. 1, Ext. P. 21. 


Eor Statement of Objects and Reasons see 
Gaz. of India; 25-1-1980, Part [I-S, 2, Ext. 
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ment or a State Government or any officer of 
the Osntral Government, not below the rank 
of a Joint Searetary to that Government 
specially empowered for the purposes of this 
section by that Government, or any officer of 
a State Government, not below the rank of 
a Secretary to that Government specially 
empowered for the purposes of this section 
by that Government, may, if satisfied, with 
respect to any person thet with a view to 
preventing him from acting in any manner 
prejudicial to the maintenance of supplies of 
commodities essential to the community it ig 
necessary so to do, make an order directing 
that such person be detained. 


Explanation, — For the purposes of this 
sub-section, the expression ‘‘acting in any 
Manner prejudicial to the maintenance of 
supplies of commodities essential to the com. 
munity” means — 

(a) committing or instigating any person to 
commit any offence punishable under the 
Hgsential Commodities Act, 1955, or under 
any other law for the time being in force 
relating to the control of the production, 


supply or distribution of, or trade and com. 


merda in, any commodity essential to the 
community; or 

(b) dealing in any commodity — 

(i) which ig an essential commodity as 
defined in the Essential Commodities Act, 
1955, or m3 

(ii) with respect to which provigions have 
been made in any such other law as is referred 
to in clause (a), 
with a view to making gain in any manner 
which may directly or indirectly defeat or 
tend to defeat the provisions of that Act or 
other law aforesaid. 

(2) Any of the following officers, namely: — 

(a) District Magistrates; 

(b) Commissioners of Police, wherever 
they have been appointed, may also, if satis. 
fied as provided in sub-section (1), exercise 
the powers conferred by the said sub-section. 

(3) When any order ig made under this 
section by an officar mentioned in gub.gec. 
tion (2), he shall forthwith report the fact 
to the State Government to which he is 
subordinate together with the grounds on 
which the order has been made and such 
other particulars as in his opinion have a 
bearing on the mattar, and no guch order 
shall remain in forca for more than twelve 
days after the making thereof unless in the 
meantime it has been approved by the State 
Government: 

Provided that where under section 8 the 
grounds of detention are communicated by the 
authority making the order after five days 
put not later than fen days from the date of 
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detention, this sub-section shall apply subject 
to the modification that for the worda "twelve 
days”, the words “fifteen days” shall be sub- 
stituted. 

(4) When any order ig made or approved 
by the State Government under this section 
or when any order is made under this section 
by an officer of the State Government not 
below the rank of Secretary to that Govern. 
ment specially empowered under sub-sec. 
tion (1), the State Government shall, within 
seven days, report the fact to the Central 
Government together with the grounds on 
which the order has been made and such other 
particulars as, in the opinion of the State 
Government, have a bearing on the necessity 
for the order. 

4, Execution of detention orders, — A 
detention order may be executed at any place 
in India in the manner provided for the ex. 
ecution of warrants of arrest under the Ocde 
of Criminal Procedure, 1973, 

5. Power to regulate place and conditions 
of datention.—Hyery person in respect of 
whom a detention order hag been made shall 
be liable— 

(a) to be detained in such place and under 
such conditions, including conditions as to 
maintenance, discipline and punishment for 
breaches of discipline, as tha appropriate 
Government may, by general or special order, 
specify; and 

(b) to be removed from one place of deten- 
tion to another place of detention, whether 
within the game State or in another State, by 
order of the appropriate Government : 


Provided that no order shall be made by a 
State Government under clause (b) for the 
removal of a person from one State to another 
State except with the consent of the Govern. 
ment of that other State. 

6. Datention orders not to be invalid 
or inoperative on certain grounds. — No 
detention order shail be invalid or inoperative 
merely by reason — 

(a) that the person to be detained there. 
under is outside the limitg of the territorial 
jurisdiction of the Governmont or officer mak. 
ing the order, or 

(b) that the placa of detention of such per. 
son is outside the said limits. 

7. Powers in relation ta absconding 
persons. —(1) If appropriate Government has 
reason to believe that a person in respect of 
whom a detention order has been made has 
absconded or is concealing himgalf so that the 
order cannot be executed, that Government 
may — . 

(s) make a report in writing of tha fact to 
a Metropolitan Magistrate or a Judicial Magis. 
trate of the first class having jurisdiction in 
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resides; and thereupon the provisions of sec. 
tions 82, 83, 84 and 85 of the Code of Orimi- 
nal Procedure, 1973, shall apply in respect of 
the said person and his property as if the 
order directing that he be detained were a 
warrant issued by the Magistrate; 


(b) by order notified in the Official Gazette 
direct the gaid person to appear before such 
officer, at such plage and within such period ag 
may be specified in the order, and if the said 
person failg to comply with such direction he 
shall unless he proves that it was not possi- 
ble for him to comply therewith and that he 
had, within the period specified in the order, 
informed the officar mentioned in the order of 
the reason which rendered compliance there. 
with impossible and of his whereabouts, be 
punishable with imprisonment for a term 
which may extend to one year or with fine or 
with both. 


(2) Notwithstanding anything contained in 
the Code of Oriminal Procedure, 1973, every 
offence under clause (b) of sub-section (1) shall 
be cognizable. ‘ 


8. Grounds of order of detention to be 
disalosed to person affected by the order. — 
(1) When è person is detained in pursuance of 
& detention order, the authority making the 
order shall, a3 soon as may be, but ordinarily 
not later than five days and in exceptional 
Circumstances and for reasons to be recorded 
in writing, not later than ten days from the 
date of detention, communicate to him the 
grounds on which the order hag been made 
and shall afford him the earliest opportunity 
of making a representation against the order to 
the appropriate Government. 


(2) Nothing in sub-section (1) shall require 
the authority to disclose facta which it consi- 
ders to ba against thea public interest to 
disclose. 


9. Constitation of Advisory Boards. — 
(1) The Central Government and each State 
Government shall, whenever necessary, cong- 
tituto one or more Advisory Boards for the 
purposes of this Act. 


(2) The constitution of every such Board 
shall be in accordance with the recommends. 
tions of the Chief Justice of the appropriate 
High Oourt. 

(3) Every such Board shall gonsist of a 
Ohairman and not lesa than two other mem. 
bers, and the Ohairman shall be a serving 
Judge of the appropriate High Court and the 
other members shall be serving or retired 
Judges of any High Court. 


Hzplanation.—In this section "appropriate 
High Court” meana— 


fhe Prevention of Black.Marketing ete. Act, 1580 
the place where the said person ordinarily l 
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(a) in the cage of the detention of a person 
in pursuance of an order of detention mada by 
the Central Government or an officer of the 
Contrai Government or the administrator of 
the Union territory of Delhi or an officer sub- 
ordinate to such administrator, the High 
Court for the Union territory of Delhi; 


(b) in the cage of the detention of a person 
in pursuance of an order of detention made 
by any State Government (other than the ad- 
minigtrator of a Union territory) or an officer 
of such State Government, the High Court for 
that State; and 

(c) in the cage of the detention of a person 
in pursuance of an order of detension made by 
the administrator of a Union territory (other ` 
than the Union territory of Delhi) or an offi. 
cer subordinate to such administrator, such 
High Court as the Central Government may, 
by order published in the Official Gazette, 
specify with respect to such Union territory. 


40. Referenca to Advisory Boards. — 
Save as otherwise expressly provided in this 
Act, in every case where a detontion order 
has been made under this Aci, the appro. 
priate Government shall, within three weeks 
from the date of detention of a person under 
the order, place before the Advisory Board 
Gonstituted by it under se3tion 9, the grounds 
on which the order hag been made end the 
representation, if any, made by the person 
affected by the order, and in case where the 
order has been made by an officer referred to 
in sub-section (2) of section 3, also the report 
by such officer under sub-section (3) of that 
section, 


14. Procedure of Advisory Boards. — 
(1) The Advisory Board shall after consi. 
dering the materials placed before it, and, 
after calling for such further information ag 
it may deem necessary from the appropriate 
Government or from any person called for the 
purpoge through the appropriate Government 
or from the person concerned, and if, in any 
particular case, it considers it essential so to 
do or if the person concerned desires to be 
heard, after hearing him in person, submit 
its report to the appropriate Government 
within seven weeks from the date of detention 
of the person concerned. 


(2) The report of the Advisory Board shall 
specify in a separate part thereof the opinion 
of the Advisory Board ag to whether or not 
there is sufficient gauge for the detention of 
the person concerned. 

(3) When there is a difference of opinion 
among the members forming the Advisory 
Board, the opinion of the majority of such 
memberg shall be deemed to ba the opinion of 
the Board, 
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(4) Nothing in this section shall entitle any 
person against whom a detention order has 
been made to appear by any legal practitioner 
in any matter connected with the reference 
to tha Advisory: Board, and the proceedings 
of the Advisory Board, and its report, except- 
ing that part of the report in which the opi- 
nion of the Advigory Board ig specified, shall 
be confidential, 

42. Action upon the report of Advisory 
Board.— (1) In any case where the Advisory 
Board hag reported that there is in its opinion 
sufficient cauge for the detention of a person, 
the appropriata Government may confirm the 
detention order and continues the detention of 
the peraon concerned for such period as it 
thinks fit. 

(2) In any case where the Advisory Board 
has reported that there ig in ita opinion no 
sufficient cause for the detention of the person 
concerned, the appropriate Government shall 
revoke the datention order and cause the 
person to be released forthwith. 

43. Maximum period of detention. — 
The maxium period for which any person may 
be detained in pursuance of any detention order 
which has been confirmed under section 12, 
shall be six months from the date of detention: 

Provided that nothing contained in this 
section shall affect the power of the appro. 
priate Government to revoke or modify the 
detention order at any carlier time, 

4%, Revocation of detention orders. — 
(L) Without prejudice to the provisions of 
section 21 of the General Clauses Act, 1897, a 
detention order may, at any time, be revoked 
or modified — 

(a) notwithstanding that the order has been 
made by an officer of a State Government, by 
that State Government or by the Central 
Government 

(b) notwithstanding that the order hag 
been made by an officer of the Oentral Gov. 
ernment or by a State Government, by the 
Central Government. 

(2) The revocation or expiry of a detention 
order shall not bar the making of s fresh 
detention order under section 3 against the 
game person in any Gase where fresh facta 
have arisen after the date of revocation or 
expiry on which the Central Government or 
a State Government or an officer, as the caga 
may ba, ig gatiefied that such an order ghould 
be made. 

45. Temporary release of persons də- 
tained. — (1) The appropriate Government 
“may, at any time, direct that any person 
detained in pursuance of a detention order 
may be released for any specified period 
either without conditions or upon such condi- 
tiong specified in the direction as that person 
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accepts, and may, at any tims, cancel hig 
release. 


' (2) In directing the release of any person 
under sub-section (1), the appropriate Gov- 
ernment may require him to enter into a 
bond with or without sureties for the due 
observanca of the conditions specified in the 
direction. 

(3) Any person released under sub. 
section (1) shall surrender himself at ‘the 
time and place, and to the authority, specified 
in the order directing hig release or cancel. 
ling his releage, ag the case may be. 

(4) If any person fails without sufficient 
cause to gurrender himself in the manner 
specified in sub-section (3); he shall be punish- 
able with imprisonment for a term which 
may extend to two years, or with fine, or 
with both. 

(5) If any person released under sub- 
section (1) fails to fulfil any of the conditions 
imposed upon him under the said sub- 
section or in the bond entered into by him, 
the bond shall be declared to ba forfeited and 
any person bound thereby shall be liable to 
pay the penalty thereof. 

46. Protection of action taken in good 
faith. — No suit or other legal proceeding 
shall lie against the Central Government or a 
State Government, and no suit, prosecution 
or other legal proceeding shall l:e against any 
person, for anything in good faith done or 
intended to be done in pursuance of this Act. 


47. Repeal and saving. — (1) The Pre. 
vention of Blackmarketing and Maintenance 
of Supplies of Essential Commodities Ordi- 
nance, 1979, is hereby repealed. 

(2) Notwithstanding such repeal anything 
done or any action taken under the Ordinance 
so repealed shall be deemed to have been 
done or taken under the corresponding provi- 
sions of this Act. 


THE REPRESENTATION OF THE PEOPLE 
(AMENDMENT) ACT, 1980 
[Act No. 8 of 1980}* 
{12th February, 1980.] 
An Act further to amend the Representation 
of the People Act, 1950 and the Representa- 
tion of the People Act, 1951, to provide for 
the readjustment of assembly constituencies 
in the State of Sikkim. 
Be it enacted by Parliament in the Thirtioth 
Year of the Republic of India as follows :— 
*Received the assent of the President on 12.2. 
1980, Act published in Gaz. of India, 12.2. 
1980, Part 11-5. 1, Ext, p. 29. 
For Statement of Objects and Reasons, see 
Ce of India, 25-1-1980, Part IL-S. 2, Ext., 
p. 20. 
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. f. Short title and commencement, — 
i) This Act may be called THE REPRE. 
SENTATION OF THE PKOPLE (AMEND. 
MENT) ACT, 1980. 

(2) T: shall be deemed to have come into 
Horca an the 1st day of September, 1979. 

2. Azaendment of section 7 of Act 43 of 
‘4890. — In section 7 of the Representation of 
the Peeples Act, 1950, — 

(a) ¿in sub-section (1), for the words “The 
otal mamber of seats’, the words, brackets, 
figace and letter ‘'Subject to the provisions of 
«gub.gection (1-A), the iotal number of seats’ 
sabali Ge substituted; 

{b} aftec sub-section (1), the following sub- 
gactien shall be inserted, namely :— 

KEA) Notwithstanding anything contained 
dim aab-section (1), the total number of seats in 
tha Legislativa Assembly of the State of 
Sikkim, to be constituted at any time after 
the cozzmencement of the Representation of 
tha People (Amendment) Act, 1980, to ba 
filled Gy persons chosen by direct election 
fram gasombly constituencies shall be thirty- 
dive, of whish— 

{a} twelve seats shall be reserved for 
‘@Pikkimese of Bhutia-Lepcha origin; 

(b} Gwo seats shall be reserved for the 
Achectuled Oastes of that State; and 

{a} Ono seat shall be reserved for the 
.Banghes referred to in section 25A. 

Eaplanation.—In this sub-section ‘‘Bhutia”’ 
Ameludes Ohumbipa. Dopthapa, Dukpa, Kagatey, 
@berpa, Tibetan, Tromopa and Yolmo.’: 


{e} é sub-section (2), for the words, 
‘pracketg and figure ‘‘in sub-section (1)”, the 
words, Grackets, figures and letter ‘‘in sub- 
section (1) or sub-section (1A)” shall be sub. 
akiu; 

(a) im sub.seation (3),— 3 

(if fer the words, brackets, figures and 
Jottaz “Subject to the provisions of sub- 
.gactien (3) of section 7A, the extent of each 
agsamblg constituency in all the States and 
Unicom territories except the assembly con- 
atifauenaies”, the words ‘The extent of each 
aggombly constituency in all the States and 
Union territories except the assembly con- 
gtifmencies in the State of Sikkim and” shall 
he gubetituted; 

(ii) efter the words and figures ‘'the Deli. 
miifation Act, 1972”, the following shall be 
inserted, namely i— 

“the extent of each assembly constituency 
in the State of Sikkim shall be ag provided 
for ix the Delimitation of Parliamentary and 
Assembly Constituencies Order, 1976, as 
amenéed by section 4 of the Representation of 
‘the Pecpte (Amendment) Act, 1980”. 

Á. E. R, 1980 Acts 1 (2) {July) 
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3. Amendment of section 5.A of Act 43 
of 1954.—-In the Representation of the 
People Act, 1951, section 5A shall be re. 
numbered as sub.gection (1) thereof, and after 
sub-section (1) as so re-numbered, the follow- 
ing aub-section shall be inserted, namely :—~ 

‘(2) Notwithstanding anything contained in 
section 5, a pergon shall not be qualified’to ba 
chosen to fill a seat in the Legislative Assem- 
bly of the State of Sikkim, to be constituted 
at any bime after the commencement of the 
Representation of the People (Amendment) 
Act, 1980, anless— 

(a) in the case of a seat reserved for 
Sikkimese of Bhutia.Lepcha origin, he is a 
person either of Bhutia or Lepcha origin and 
is an elector for any assembly constituency in 
the State other than the constituency reserved 
for the Sanghas; 

(b) in the cage of a seat reserved for the 
Scheduled Castes, he is a member of any of 
those castes in the State of Sikxim and is an 
elector for any assembly constituency in the 
State; 

(a) in the case of a goat reserved for 
Sanghas, he is an elector of tha Sangha oon- 
atituency; and 


(d) in the case of any other seat, he ig an 
elector for any assembly constituency in tha 
State. 


Explanation.-~In this sub-section " Bhutia” 
includes Chumbipa, Dopthapa, Dukpa, Kaga- 
tey, Sherpa, Tibetan, Tromopa and Yolmo.’. 

4. Amendment of Delimitation of Par. 
liamentary and Assembly Constituencies 
Order, 1976. — Tha Delimitation of Parlia- 
mentary and Aggembly Constituencies Orders 
1976, shall stand amended ag directed in tha 
Schedule. 


THE SOHEDULE 
(See section 4) 
. ‘AW@NOMENTS TO THE D8&LIMITATION oF 


PARLIAMENTARY AND ASSEMBLY Con. 
STITOENOIHS ORDER, 1376 


In the Delimitation of Parliamentary and 
Assembly Constituencies Order, 1976 — 

(i) in paragraph 5 — 

(a) for the words “and where such name”, 
the words ‘‘where such name” shall be sub. 
stituted; 

(b) after the words ‘‘Schneduled Tribes”, 
the words, brackets and letters; and where 
such name is distinguished by the brackets. 
and lattara (BL, the seat in that constitu. 
ency ig reserved for tha Sikkimess of Bhutia. 
Lepcha origin’ shall be ingerted; 

(e) the following Explaration shall ba 
inserted at the end, namely :— 
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‘ Hzplanation.— In this paragraph,‘'Bhutia” 
includes Chumbipa, Dopthapa, Dukpa, Kaga- 
tey, Sherpa, Tibetan, Tromopa and Yolmo.’; 

(ii) in Schedule II,— 

(a) for entry 18, the following entry shall 
be substituted: namely :— 

18, Sikkim... 32* 2 12 

7 (Reserved for 
Sikkimese of 
Bhotiat-Lepcha 
origin)’; 

(b) in the Note at the end, for the words 
and figure ‘'*Includes 1 seat reserved for 
Sangha constituency”, the following anal be 
substituted, namely :— 

"*Tnoludeg 1 geat reserved for Sangha con. 
stituency. 

+Includes Chumbipa, Dopthapa, Dukpa, Ka- 
gatey, Sherpa, Tibetan, Tromopa and Yolmo.’’; 

(iii) after Schedule XIX, the following 
Schedule shall ba inserted, namely :— 


"SCHEDULE XIX.A 
SIKKIM 
ASSEMBLY CONSTITUENCIES 


Serial No., name and extent of 
constituency 





see eane samen 


4. Yoksam. — Yoksam, Lawing, Dubdi, 
Gerethang, Ketchopheri, Chojo, Thingling I 
and Thingling IL blocks in Ketcbopheri 
elakha: Chambung, Nako, Singeng. Singda- 
rang. Darap, Nambo, Topong and Singrapong 
biocks in Pemoyongtse elakha, and Tingbrom, 
Singlitam, Molli and Moelli-Aching blocks in 
Melli elakha of West district. 

2, Tashiding (BL). — Dhupidara, Nar. 
khola, Mangnam, Labdang, Kongri, Gangep, 
Chungrang, Arithang Lasso, Tashiding, Yang- 
tey, Onglep and Bhaluthang blocks in Taghid- 
irg elakha of West district, 


3. Geyzing. — Omchung, Geyzing, Ky. 
ongas, Lungjik and Pemoyongtse blooks in 
Pemoyongtse elakha; Tikjek, Sardong and 
Lingchom blocks in Sangacholing elakha; and 
Yangthang block in Yangthang elakha of 
West district; and Lekship block in Wak. 
Sosing elakha of South district. 

4. Dentam. — Liching, Begha, Srinagi, 
Gyaten, Karmatar, Sopakha,, Maneybong, 
Mangmoo, Dentam, Sapung, Bongten Radhu. 
kundu and Sankhu blocks in Yangthang elakha 
of West district. 

5. Barmiok. — Hee, Martam, Barmiok; 
Barthang, lee Pata] and Pacharek blocks in 
Yangthang elakka; and Miyong, Megyong, 
Chinthang and Barfok blocks in Rinchenpong 
elakha of West district. 


6, Rinchenpong (BL). — Sangdorji, Hathi. 
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dunga, Jeel, Boom, Reshi (A), Reshi (Bh 
Rinchenpong, Tadong, Samdong, Sribadamm 
(A) and Sribadam (B) blocks in Rinchenpong. 
elakha; and Takuthang, Ohuchen, Dethang: 
and Parengaon blocks in Chakurg elakha of 
West district; and Sangrath blook in Wak.- 
Sosing elakha of South district. 


T. Chakung.—Tinjerbong, Suldong, Kam.. 
ling, Singyeng, Mabong, Suntoley, Khani Sir.. 
beng. Arubotey, Samsing, Gelling, Chakung, 
Mendogaon, Samdong and Chumbung block 
in Chakung elakha of West distriot. 


8. Sorsong. — Soreong, Soreong Bazarı 
Singling, Timberbong, Burikhop, Kartok, Mal. 
basey and Tarpu blocks in Chakung olakha of 
Weat district. 

9. Daramdin, — Rumbuk, Berikbop, Lo.. 
wer Daramdin, Lower Thambung, Upper- 
Thambung, Sallyng Dang, Lungehok, Siktam, 
Tikpur, Okhrey, Ribdi and Bhareng blocks im: 
Daramdin elakha of West district. 

140. Jorethang.Nayabszar. — Joom block; 
in Chekung elakha of West district; Salghark 
Dorop, Dhargaon, Chisopani, Tinek, Pokloke 
Denchung, Asangthang. Sambung, Kopche: 
and Mik.Khola blocks in Namchi alakha; and 
Shyampani, Borok, Manpur, Kitam and Gom 
blocks in Kitam elakha of South distrist. 


44. Ralang (BL).—Sada, Famtam, Brang: 
and Polot blocks in Brang elakta: Namlung, 
Lingding, Ralang, Jorang.Biring, Barfong ands 
Dethang blocks in Ralang elakha; and Bakhim,. 
Kewzing, Dalep and Lingzo blocks in Wake- 
Sosing elakha of South district. 

12. Wak. — Hingdam, Lamaten, Tingmos. 
Tinkitam, Omchu, Ohumlok, Wak, Rayong 
and Mangbrue blocks in Wak.Scasing olakhas. 
Ben, Namphrik, Ralang and Sangmo blocks» 
in Ben-Nampbrik elakha; and Deo block im 
Temi.Tarku elakha of South District. 

13. Damthang. — Damthang, Jaubarie. 
Chemchey, Pabong, Boomtar, Sally bunge- 
Maniram, Phallidara, Tingrithang, Mamley, 
Gumba, Pajer, Tinjir, Kamrang and Ringi». 
thang blecks in Namchi elakha; and Singtam,. 
Bul, Palum and Rong blocks in Turuk.Sum. 
buk elakha of South district. 

44. Melli. — Melli Bazar, Melli Dara. . 
Kerabari, Santoley, Sukhbari, Turuk, Ram. 
bung. Panchgharey, Lungchok; Kamarey,. 
Sumbuk. Kartikey, Suntoley (Sumbuk), Pai. 
yong, Rabitesr and Sadam blocks in Turuk.. 
Sumbuk elakha of South district. 

45. Rateypani-West Pendam (3 C).— 
Rabikhols, Tangji, Bigmat, Rateypani and: 
Passi blocks in Rateypani elakha; Kating- 
Bokran, Pamphok, Nalam Kolbung, Nagis. 
Palitam, Maneydara, Kabrey, Kanamiek;. 
Turung, Donok and Mamring blocks in Nam. 
thang elakba of South district} and West 
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Pondam block in Namthang elakha of East 
district. 

16. Temi-Tarku.— Tanak, Tarku, Temi 
and Aifaltar blocks in Temi-Tarku elakha; 
Pabong, Daring, Todey. Reshep, Tokel, Nam- 
hing, Barmiok, Thangsing, Chalamthang, 
iNizarmeng Rameng and Burnl blocks in 
‘Barmiok elakha; and Parbing, Fong, Chhuba 
vand Karek blocks in Namthang olakha of 
South distriot. 


iT. Central Pendam.East Pendam. — 
‘Bingtam Bazar, Sumin, Lingjey and Mang. 
thang blocks in Sumin elakha, and Central 
fPendam, Hast Pendam, Rangpo Bazar, Kame- 
rey-Bhasmey, Pachak and Sajong blocks in 
‘Pendam elakha of East district. 


18. Rhenosk.—Rhenock, Tarpin, Rhenock 
‘Bazar, Mulukey, Sudanglakha and Kyongsa 
‘blocks in Rhenosk elakha; Biring, Tarethang 
and Taja blocks in Amba-Tarethang elakha; 
rand Linkey block in Pathing elakha of East 
district. 


19. Rega.—Aritar, Dalapshand and Kham. 
‘dong blocks in Rhenock elakha; and Chuza- 
«shen, Change Lakha, North Regu, South 
Regu, Rongli Bazar! Singanebas, Premiakha 
rand Subbaney Dara blocks in Ohuzachen-Regu 
«lakha of East district. 


20. Pathing (BL). — Changay Senti and 
WPachey- Samsing blocks in Changay-Senti ela- 
kha; Amba and Thekabang blocks in Amba. 
Tarsthang elakha; Parkha, Riba Machong, 
‘Latuk and Chuchenphery blocks in Ghota and 
Bara Pathing elakha;and Rolep Lamaten, Ling- 
stam, Poademchen and Gnathang blocks in 
‘Ohuzachen-Regu elakha of Hast distriat. 


24. Loosing Pachekhani, — Ohota Sing. 
‘tam and Aho.Yangtam blocks in Aho.Pahm. 
Yangiem elakha; and Namchebung, Kartok, 
‘Dikling, Chalamthangi Loosing, Pachekhani’ 
Dikling Pachekhani, Bengthang and Pakyong 
‘Bazar blocks in Pakyong elakha of Hast dis- 
wich. 


22. Khamdong (8C). — Manzing Tokdey, 
Nehbrom, Kolthang, Pepthang and Lingmo 
blocks in Lingmo.Nehbrom elakba, Rangang, 
Yangang, Gagyong, Batam, Namphok and 
Sripatam blocks in Yangang elakha of South 
district: and Singbel, Dungdung, Khamdong, 
Beng, Thangsing- Bodang and Thesa blocks in 
&K hamdong elakha of East district. 

23. Djongu (BL). — Upper Djongu and 
Lower Dijongu blocka in Djongu elakha of 
‘North district; and Sokpey, Lingi, Upper Peai- 
-yong, Lower Paiyong and Kahu blocks in 
‘ingi-Paiyong elakha of South district. 


9%, Lachen Mangshila (BL). — Lachen block 
dn Lachen elakha: Lachung block in Lachung 
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elakha; Chungtbang block in Ohungthang 
elakha; Naganamegor, Singchit, Tung, Miyong, 
Sentam Pakghep ,Kajor, Singchik Ringem, 
Jimchung, Nampatam and Mangan Bazar blocks: 
in Malling elakha; and Sayem, Tanyek, Ram. 
thang, Upper Mangshila, Lower Mangshila 
Namok and Thingchen blocks in Phodong 
slakha of North district. 


25. Kabi Tingda (BL). — Rongong, Tum- 
lung and Phodong blocks, in Paodong slakha 
Phensang, Labi, Phamtam, Chawang, Men 
Rongong. Kabi-Tingda and Phaney blocks in 
Phensang-Kabi-Tingda elakha of North dis. 
trict; and Sotak, Nabey and Penlong blocks in 
Penlong elakha, and Lingdok and Nampung 
blocks in Rakdong-Tintek elakha of East dis. 
trict. 


26. Rakdong Tintek (BL), —Rakdong and 


‘Tintek blocks in MRakdong-Tintek olakha; 


Samdong.Kambol and Raley-Khage blocks in 
Samdong elakha; Tumin, Simik and Chandey 
blocks in Tumin-Chandey olakha; and Patuk, 
Simik, Aritir and Lingjey blocks in Khamdong 
elakha of Kast district 


. 21. Martam (BL), — Sirwani, Sakyong, 
Ohisopani, Rabdang, Chalamthang, Byang. 
Nagethang, Martam, Phegyong, Nazitam and 
Trikutam blocks in Song-Martam elakha; and 
Chhubs,.Nemli, Marchak, Samlik, Namin and 
Tamlabung blocks in Rumtek.Marchak elakha 
of East distrist. 


98. Rumtek (BL). — Mendu, Tempyek, 
Sajong. Chenjey,; Rawte Rumtek, Reybrok 
and Lingdum blocks in Ranka.Lingdom 
elakha; and Tadong, Samdur. Deorali, Deorali 
Bazar and Tadong Bazar blocks in Tadong 
elakha of Eest district. 


29. Assam-Lingjey (BL). — Pahm, Bhu- 
suk, Namok, Naitam, Nandok, Lingjey and 
Assam blocks in Aho. Lingjey-Pahm.Singtam 
elakha; and Tathangchen, Rongnek and Syari 
blocks in Tathangchen elakha of Hast district. 

30. Ranka (BL).— Parbing, Ranka, Bar. 
bing, Songtong, Bortuk, Luwing, Suchakgang 
and Chandmari blocks in Ranka elakha of 
East district. 


31. Gangtok. — Gangtok block [including 
(a) Gangtok Town, (b) Gangtok Bazar and (c) 
Development Area] of East district. 


NOTE.— Any reference in this Table to a 
district, elakha, block or other territorial 
division shall be taken to mean the area com- 
prised within that district, elakhe, block or 
other territorial division on the 26th day of 
April, 1975.” 


5. Repeal and saving.—(1) The Represen- 
tation of the People (Amendment) Ordinance, 
1979, ig hereby repealed. 


12 [Act 13] 


(2) Notwithstanding such repeal, anything 
done or any action taken under the Represen- 
tation of the People Act, 1950, the Represen- 
tation of the People Act, 1951 or the Delimi- 
tation of Parliamentary and Assembly Consti- 
tuendies Order, 1976, ag amended by the said 
Ordinance, shall be deemed to have been done 
or taken under the Representation of the 
People Act, 1950, the Representation of the 
People Act, 1951 or the Delimitation of Parlia. 
mentary and Assembly Constituencies Order, 
1976, as amended by this Act. 


THE APPROPRIATION (RAIL WAYS) VOTE 
ON ACCOUNT AOT, 1980 
(Act No. 9 of 1980) 
(22nd March, 1980) 
An Act to provide for the withdrawal of 
certain sums from and out of the Consoli- 
dated Fund of India for the services of a 
part of the financial year 1980.81 for the 
purposes of Railways, 
[Text of the Act not printed.] 


THE APPROPRIATION (RAILWAYS) 
NO. 2 ACT, 1980 
(Act No. 10 of 1980) 
(22nd March, 1980) 
An Act to authorise payment and appropria- 
tion of certain further sums from and out of 
the Consolidated Fund of India for the 
services of the financial years 1979-80 for 
the purposes of Railways. 
[Text of the Act not printed.] 


THE APPROPRIATION (VOTE ON 
ACCOUNT) ACT, 1980 


(Act No. 11 of 1980) 
(22nd March, 1980) 


An Aot to provide for the withdrawal of 
certain sums from and out of the Consoli-. 
dated Fund of India for the services of a 
part of the financial year 1980.81. 


[Text of the Act not printed.] 


THE APPROPRIATION (NO. 2) ACT, 1980 

(Act No. 12 of 1980) : 

(22nd March, 1980) 

An Act to authorise payment and appropria- 

tion of certain further sums from and out 

of the Consolidated Fund of India for the 
services of the financial year 1979.80. 

[Text of the Act not printed.] 
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THE FINANCE ACT, 1889 
` (Act No, 13 of 1986)? 
[25th March, 21939} 


An Act to continue for the fimanrial: 
year 1980-81 the ` existing rates of) 
income-tax with certain modifications, 
to provide for certain exempiion. 
from income-tax and to provide fer 
the continuance of the provisions 
relating to auxiliary duties of ems 
toms and special duties of excise fop 
the said year, 


Be it enacted by Parliament im fhi 
Thirty-first Year of the Republic off 
India as follows :— 


1. Short title and commencement, = 
(1) This Act may be called THER 
FINANCE ACT, 1980, 


(2) Save as otherwise provided ‘im 
this Act, sections 2 and 3 shal} come 
into force on the lst day of April, 
1980, 


2. Income-tax. — The provisions off 
section 2 of, and the First Schedule ko, 
the Finance Act, 1979, shall apply īm 
relation to income-tax for the assesse- 
ment year or, as the case may be, ther 
financial year commencing on the st 
day of April, 1980, as they apply iiw 
relation to income-tax for the assess- 
ment year or, as the case may be, the 
financial year commencing on the Ist 
day of April, 1979, with the following 
modifications, namely :— 


(a) in section 2,— 


(i) for the figures “1979”, wherever 
they occur, the figures “1980” shalt? be 
substituted; 


(ii) in sub-section (2), in clause {b)-—- 


(1) in sub-clause (iii), in the proe 
viso, for the words “seventy per cent”, 
the words “sixty per cent” shail bye 
substituted; . 


(2) in sub-clause (iv), for the words 
“fifteen per cent”, the words “tweniyr 
per cent”, shall be substituted; 


{b) in the First Schedule,— 


(i) for Part I, the following Part 
shall be substituted, namely :— 


{*) Received the assent of the Presiden? 
on 25-3-1980. Act published in Gaz, 
of India; 25-3-1980 Part II-S. 2, But 
P. 53. For Statement of Objeris- 
and Reasons) see Gaz. of haies 
11-3-1980, Part II-S, 2, Ext, P, 106, 


1980 
“PART I 
INCOME-TAX AND SURCHARGE ON 
INCOME-TAX 


Paragraph A- 


a 


Sub-Paragraph I 


‘In the case of every individual or 
Hindu undivided family or unregistered 
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firm or other association of persons or 
body of individuals, whether incorpo- 


rated or not, or every artificial 
juridical person referred to im 
sub-clause (vii) of clause (31) of 
section 2 of the Income-tax Act, not 


being a case to which Sub-Para- 
graph II of this Paragraph or any 
other Paragraph of this Part applies, — 


Rates of income-tax 


(1) where the total income does 
not exceed Rs, 8,000 


i (2) where the total income 
exceeds Rs. 8,000 but does not 
’ exceed Rs, 15,000 
(3) where the total income 
exceeds Rs. 15,000 but does not 
exceed Rs, 20,000 
(4) where the total income 
exceeds Rs, 20,000 but does not 
exceed Rs, 25,000 
* (5) where the total income 
exceeds Rs. 25,000 but does not 
exceed Rs, 30,000 
" (6) where the total income 
l exceeds Rs. 30,000 but does not 
‘ exceed Rs, 50,000 
' (2) where the total income 
ı exceeds Rs. 50,000 but does not 
exceed Rs. 70,000 ' 
' (8) where the total income 
‘exceeds Rs. 70,000 but does not 
- exceed Rs, 1,00,000 
* (9) where the total income 
. exceeds Rs, 1,00,000 
Provided that for the purposes of 


{this Sub-Paragraph,— 

(i) no income-tax shall be payable 
on a total income not exceeding Rupees 
10,000; 

(ii) where the total income exceeds 
Rs, 10,000 but does not exceed Rupees 
£2,000, the income-tax payable thereon 
shall not exceed thirty per cent. of the 
amount by which the total income 
wxceeds Rs, 10,000. 

Surcharge on income-tax 

The amount of income-tax computed 

fn accordance with the preceding pro- 


Nil; 


15 per cent, of the amount by 
which the total income exceeds. 
Rs, 8,000; > 
Rs. 1,050 plus 18 per cent, of the 
amount by which the total income: 
exceeds Rs, 15,000; 
Rs. 1,950 plus 25 per 
amount by which the 
exceeds Rs. 20,000; 
Rs. 3,200 plus 30 per cent, of the — 
amount by which the total income ` 
exceeds Rs, 25,000; ' 
Rs. 4,700 plus 40 per cent. of the 
amount by which the total income 
exceeds Rs, 30,000; : 
Rs, 12,700 plus 50 per 
amount by which the 
exceeds Rs, 50,000; 


Rs. 22,700 plus 55 per 
amount by which the 
exceeds Rs, 70,000; 


Rs, 39,200 plus 60 per cent, 
amount by which the total 
exceeds Rs, 1,00,000; 


visions of this Sub-Paragraph shall be 
increased by a surcharge for purposes 
of the Union calculated at the rate of 
twenty per cent, of such income-tax, 


of the 
income ` 


cent 
total 


of the 
income 


cent. 
total 


of the 
income 


cent, 
total 


of the 
income 


Sub-Paragraph II 


In the case of every Hindu undivided: 
family which at any time during the 
previous year has at least one member 
whose total income of the previous 
year relevant to the assessment year 
commencing on the Ist day of April, 
1980 exceeds Rs, 10,000,— 


Rates of income-tax, 


(1) where the total income does 
i not exceed Rs, 8,000 


(2) where the total income ex- 
weeds Rs. 8,000 but does not exceed 
i Rs, 15,000 


Nil; 

18 per cenf. of the amount by 
which the total income exceeds 
Rs, 8,000; 
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(3) where the total income ex- 
ceeds Rs, 15,000 but does not 
exceed Rs, 20,000 
‘(4) where the total income ex- 
ceeds Rs, 20,000 but does not 
-exceed Rs. 25,000 i 

: (5) where the total income ex- 
«ceeds Rs. 25,000 but does not 
exceed Rs. 30,000 

: (6) where the total income ex- 

. sceeds Rs. 30,000 but does not 
-exceed Rs, 50,000 

t (7) where the total income ex- 
«ceeds Rs. 50,000 but does not 
exceed Rs, 70,000 

(8) where the total income ex- 


ceeds Rs. 70,000 


Provided that for the purposes of 
“this Sub-Paragraph,— 

(i) no income-tax shall be payable on 
wa total income not exceeding Rupees 
10,000; 

(ii) where the total income exceeds 
Rs, 10,000 but does not exceed Rupees 
13,000, the income-tax payable thereon 
shall not exceed thirty per cent. of the 
amount by which the total income ex- 
«ceeds Rs. 10,000, 
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of the 
income 


Rs. 1,260 plus 25 per 
amount by which the 
exceeds Rs, 15,000; 
Rs. 2,510 plus 30 per 
amount by which the 
exceeds Rs, 20,000; 


Rs. 4,010 plus 40 per 
amount by which the 
exceeds Rs. 25,000; 
Rs. 6,010 plus 50 per 
“amount by which the 
exceeds Rs, 30,000; 

Rs, 16,010 plus 55 per 
amount by which the 
exceeds Rs. 50,000; 
Rs. 27,010 plus 60 per cent. 
amount by which the total 
exceeds Rs, 70,000; 


Surcharge on 


cent, 
total 


of the 
income 


cent. 
total 


of the — 
income — 


cent, 
total 


of the 
income 


cent, 
total 


of the 
income 


cent, 
total 


of the 
income 


income-tax 


The amount of income-tax computed 
in accordance with the preceding pro- 
visions of this Sub-Paragraph shall ba 
increased by a surcharge for purposes 
of the Union calculated at the rate of 
twenty per cent, of such income-tax, 


Paragraph B 


In the case of every co-operative 


society,— 


Rates of income-tax 


(1) where the total income does 
not exceed Rs, 10,000 í 


(2) where the total.income ex- 


ceeds Rs. 10,000 but does not 
exceed Rs. 20,000 
(3) where the total income ex- 


ceeds Rs. 20,000 


Surcharge on income-tax 
The amount of income-tax computed 
vin accordance with the preceding provi- 
sions of this Paragraph shall be in- 
-ereased by a surcharge for purposes of 
«the Union calculated at the rate of 
“twenty per cent. of such income-tax. 


15 per cent, of the total income; 


Rs. 1,500 plus 25 per 
amount by which the 
exceeds Rs. 10,000; 
Rs. 4,000 plus 40 per 
amount by which the 
exceeds Rs. 20,000; 


cent, of the . 
total income _ 


cent. of the 
total income 
Paragraph C 
Sub-Paragraph I 
In the case of every registered firm, 


not being a case to which Sub-Paraz 
graph II of this Paragraph applies,— 


Rates of income-tax 


{1) where the total income does 
not exceed Rs. 10,000 
(2) where the total income ex- 
ceeds Rs, 10,000 but does not ex- 
ceed Rs. 25,000 
(3) where the total income ex- 
' ceeds Rs, 25,000 but does not ex- 


‘ceed Rs, 50,000 i 


Nil 

5 per cent. of the amount by which 
the total income exceeds 
Rs. 10,000; ' 


Rs. 750 plus 7 per cent. of the 
amount by which the total income 
exceeds Rs, 25,000; 


COE ie 
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(4) where the total income ex- 
ceeds Rs. 50,000 but does not ex- 
ceed Rs, 1,00,000 


(5) where the total income ex- 
ceeds: Rs, 1,00,000 


Surcharge on dncome-tax 


The amount of income-tax computed 
in accordance with the preceding pro- 
visions of this Sub-Paragraph shall be 
increased by a surcharge for purposes 
of the Union calculated at the rate of 
twenty per cent, of such income-tax, 
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Rs, 2,500 plus 15 per cent, of the 
amount by which the total income. 
exceeds Rs., 50,000; 


Rs, 10,000 plus 24 per cent, of the- - 
amount by which the total income . 
exceeds Rs. 1,00,000, 


Sub-Paragraph II 


In the case of every registered firme: 
whose total income includes income: 
derived from a profession carried om 
by it and the income so included is nott 


Rates of income-tax 


(1) where the total income does 
not exceed Rs. 10,000 


(2) where the total 
“~ exceeds Rs. 10,000 but 
exceed Rs, 25,000 


income 
does not 


(8) where the total income ex- 
' ceeds Rs, 25,000 but does not ex- 
' ceed Rs, 50,000 
(4) where the total income ex- 
ceeds Rs, 50,000 but does not ex-. 
' ceed Rs, 1,00,000 
(5) where the total income ex- 
ceeds Rs, 1,00,000 
Surcharge on income-tax 
The amount of income-tax computed 


in accordance with the preceding pro- 
visions of this Sub-Paragraph shall be 
increased by a surcharge for purposes 
of the Union calculated at the “rate of 
twenty per cent, of such income-tax. 


less than fifty-one per cent, of such 
total income,— 
Nil; 
4 per cent, of the amount by ; 
which the total income exceeds. 
Rs. 10,000; 


Rs. 600 plus 7 per cent. of the ° 
amount by which the total income: 
exceeds Rs, 25,000; 


Rs. 2,350 plus 13 per 
amount by which the 
exceeds Rs, 50,000; 


Rs. 8,850 plus 22 per 
amount by which the 
exceeds Rs, 1,00,000; 


Explanation. — For the purposes of 
this Paragraph, “registered firm” in- 
cludes an unregistered firm assessed ass 
a registered firm under clause (b) off 
section 183 of the Income-tax Act, 

Paragraph D 
In the case of every local authority,—~- 


of the 
income : 


cent, 
total 


of the 
income 


cent, 
total 


Rate of income-tax 


On the whole of 
come, 


the total in- 


. Surcharge on income-tax 
The amount 
at the rate hereinbefore specified shall 
be increased by a surcharge for pur- 
poses of the Union calculated at the 


50 per cent, 


rate of twenty per cent, of such ine 


of income-tax computed, come-tax, 


Paragraph E 
In the case of a company,— 


Rates of income-tax 


I, In the case of a domestic company,— 


(2) where the company is a 
company in which the public _are 
substantially interested,— 


(i) in’ a ease where the total 
income does not exceed 
` Rs, 1,00,000 : 


(ii) in a case where the total 
i imeome exceeds Rs, 1,00,000 


45 per cent, of the total income; ¥ 


55 per cent, of the total incomer ° 
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(2) where the 
_-company in which the public 
substantially interested,— 

() in the 
-company,— 
(a) where the total 
. snot exceed Rs. 2,00,000 


(b) where the 
~ «eeds Rs. 2,00,000 


Gi) in any other case 


‘ "Provided that— 


(i) the income-tax payable by a 
‘domestic company, being a company 
ån which the public are substantially 
interested, the total income of which 
exceeds Rs. 1,00,000, shall not exceed 
the aggregate of — 


company is not a 
are 


case of an industrial 


income dces 


total income ex- 


(a) the income-tax which would have 
been payable by the company if its 
total income had been Rs. 1,00,000 (the 
income of Rs, 1,00,000 for this purpose 
being computed as if such income in- 
cluded income from various sources in 
#he same proportion as the total income 
of the company); and 


(h) eighty per cent of the amount 


by which its total income exceeds 
‘Rs, 1,00,000; 5 
II. In the case of a company other 
(i) on so much of the total income 
as consists of— ‘ 
(a) royalties received from an 


Indian concern in pursuance of an 
agreement made by it with the 

' Indian concern after the 31st day 
_-of March, 1961 but before the Ist 

* day of April, 1976, or 
‘(b) fees for rendering technical 
‘services received from an Indian 
eoncern in pursuance of an agree- 
ment made by it with the Indian 
-concern after the 29th day of 

' February, 1964 but before the 1st 

` .day of April, 1976, 

: and where such agreement has, in 
«either case, been approved by the 
‘Central Government, 

(ii) on the balance, if any, of the 
‘total income 


Surcharge on income-tax 


The amount of income-tax computed 
«în accordance with the preceding provi- 
xsions of this Paragraph shall be in- 
«creased. by a surcharge calculated at 
“the rate of seven and a half per cent 
-of such income-tax’ 


a 
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55 per cent, of the total income; “4 


60 per cent, of the total income; ïi 


65 per cent, of the total income; 


(ii) the income-tax payable by a 
domestic company, not being a com- 
pany in which the public are substan= 
tially interested which is an industrial 
company and the total income of which 
exceeds Rs. 2,00,000, shall not exceed 
the aggregate of — 


{a) the income-tax which would have 
been payable by the company if its total’ 
income had been Rs. 2,00,000 (the in- 
come of Rs. 2,00,000 for this purpose 
being computed as ‘if such income in- 
cluded income from various sources in 
the same proportion as the total income 
of the company); and 


(b) eighty per cent. of the amount by 
which its total income exceeds Rupees 
2,00,000, 


than a domestic company,— 


50 per cent; 


70 per cent, 


Gi) in Part HI, in Sub-Paragraph IE 
of Paragraph A, for the figures 1980” 
the figures ‘1981” shall be substituted; 

(iii) in Part IV, in rule 9,— 

(A) for  sub-rules (1) and (2) the 
following sub-rules shall be substitut- 
ed, namely:— 


4980 


(1) Where the assessee has, m the 
previous year relevant to the assess- 
anent year commencing on the ist day 
of April, 1980, any agricultural income 
and the net result of the computation 
of the agricultural income of the as- 
sessee for any one or more of the pre- 
wious years relevant to the assessment 
years commencing on the Ist day of 
April, 1974 or the 1st day of April, 1975 
or the Ist day of April, 1976 or the lst 
day of April, 1977 or the lst day of 
April, 1978 or the 1st day of April, 1979 
is a loss, then, for the purposes of 
sub-section (2) of Sec. 2 of this Act,— 

(i) the loss so computed for the pre- 
vious vear relevant to the assessment 
year commencing on the Ist day of 
“April, 1974, to the extent, if any, suck 
loss has not been set off against the 
agricultural income for the previous 
year relevant to the assessment year 
commencing on the ist day of April, 
1975 or the Ist day of April, 1976 or 
the Ist day of April, 1977 or the Ist 
day of April, 1978 or the 1st day of 
April, 1979, : 

(ii) the loss so computed for the pre- 
vious year relevant to the assessment 
‘year commencing on the Ist day of 
‘April, 1975, to the extent, if any, such 
loss has not been set off against the 


agricultural income for the previous 
year relevant to the assessment year 
‘commencing on the ist day of April, 


4976 or the ist day of April, 1977 or 
the Ist day of April, 1978 or the Ist 
day of April, 1979, 

(iii) the loss so computed for the 
sprevious year relevant to the assess- 
‘ment year commencing on the ist day 
“of April, 1976, to the extent, if any, 
such loss has not been set off against 
the agricultural income for the previ- 
sous year relevant to the ‘assessment 
year commencing on the Ist day of 
April, 1977 or the ist day of April, 
1978 or the ist day of April, 1979, 

(iv) the loss so computed for the 
previous year relevant to the assess- 
ment year commencing on the Ist day 
of April, 1977, to the extent if any, 
such loss has not ‘been set off against 
the agricultural income for the previ- 
‘ous year relevant to the assessment 
“year commencing on the Ist day of 
April, 1978 or the Ist day of April, 
1979, 

(v) the loss so computed for the 
previous year relevant to the assess- 
‘ment year commencing on the ist day 
of April, 1978, to the extent, if any, 

A, I. R, 1980 Acts 2 (Oct.) 


The Finance Act, 1980 


. agricultural 


[Act 131 17 


such loss has not ‘been set off against 
the agricultural income for the previ- 
ous year relevant to the assessment 
year commencing on the Ist day of 
April, 1979, and 

(vi) the loss so computed for the 
previous year relevant to the assess- 
ment year commencing on the Ist day 
of April, 1979, 
shall be set off against the agricultural 
income of the assessee for the previous 
year relevant to the assessment year 
commencing on the Ist day of April, 
1980. 

Explanation. — In this sub-rule and 
sub-rule (2), the expression “Section 2 
of this Act” means Section 2 of the 
Finance Act, 1979 as applied for the 
purposes of this Act. 


(2) Where the assessee has, in the 
previous year relevant to the assess- 
ment year commencing on the Ist day 
of April, 1981 or, if by virtue of any 
provision of the Income-tax Act, in- 
come-tax is to be charged in respect 
of the income of a period other than 
that previous year, in such other 
period, any agricultural income and the 
net result of the computation of the 
agricultural income of the assessee for 
any one or more of the previous years 
relevant to the assessment years com- 
mencing on the Ist day of April, 1974 
or the Ist day of April, 1975 or 
the Ist day of April, 1976 or the Ist 
day of April, 1977 or the Ist day of 
April, 1978 or the lst day of April, 
1979 or the Ist day of April 
1980 is a loss, then, for the purposes of 
sub-section (6) of section 2 of this 
Act,— 

(i) the loss so computed for the pre- 
vious year relevant to the assessment 
year commencing on the Ist day of 
April, 1974, to the extent, if any, such 
loss has not been set off against the 
agricultural income for the previous 
year relevant to the assessment year 
commencing on the Ist day of April, 
1975 or the Ist day of April, 1976 or 
the ist day of April, 1977 or the ist 
day of April, 1978 or the Ist day of 
April, 1979 or the lst day of April, 
1980, 

(ii) the loss so computed for the pre- 
vious year relevant to the assessment 
year commencing on the Ist day of 
April, 1975, to the extent, if any, such 
loss has not been set off against the 
income for the previous 
year relevant to assessment year com- 
mencing on the lst day of April, 1976 
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or the ist day of April, 1977 or the 
ist day of April, 1978 or the Ist day 
of April, 1979 or the ist day of April 
1980, 

(iii) the loss so computed for the 
previous year relevant to the assess- 
ment year commencing on the Ist day 
of April, 1976, to the extent, if any, 
such loss has not been set off against 
the agricultural income for the previ- 
ous year relevant to the assessment 
year commencing on the Ist day of 
April, 1977 or the ist day of April, 
1978 or the Ist day of April, 1979 or 
the ist day of April, 1980, 

(iv) the loss so computed for the 
previous year relevant to the assess- 
ment year commencing on the Ist day 
of April, 1977, to the extent, if any, 
such loss has not been set off against 
the agricultural income for the previ- 
ous year relevant to the assessment 
year commencing on the ist day of 
April, 1978 or the Ist day of April, 
1979 or the Ist day of April, 1980, 


(v) the loss so computed for the pre- 
vious year relevant to the assessment 
year commencing on the lst day of 
April, 1978, to the extent, if any, such 
loss has not been set off against the 
agricultural income for the previous 
year relevant to the assessment year 
commencing on the Ist day of April, 
1979 or the ist day of April, 1980, 


(vi) the loss so computed for the 
previous year relevant to the assess- 
ment year commencing on the Ist day 
of April, 1979, to the extent, if any, 
such loss has not been set off against 
the agricultural income for the pre- 
vious year relevant. to the assessment 
year commencing on the Ist day of 
April, 1980, and 

(vii) the loss so computed for the 
previous year relevant to the assess- 
ment year commencing on the 1st day 
of April, 1980, 
shall be set off against the agricultural 
income of the assessee for the previ- 
ous year relevant to the assessment 
year commencing on the ist day of 
April, 1981, or the period aforesaid.’; 

(B) for sub-rule (5), the following 
sub-rule shall be substituted, name~ 
ly :— 

“(5) Notwithstanding anything con- 
tained in this rule, no loss which has 
not been determined by the Income- 
tax Officer under the provisions of 
‘these rules or the rules contained in 
Part IV of the First Schedule to the 
Finance Act, 1974, or of the First 
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Schedule to the Finance Act, 1975, or 
of the First Schedule to the Finance 
Act, 1976, or of the First Schedule ta 
the Finance (No. 2) Act, 1977, or of 
the Schedule to the Finance Act, 1978, 
or of the First Schedule to the Finance 
Act, 1979, shall be set off under sub- 
rule (1) or, as the case may be, sub- 
rule (2).” 


3. Amendment of section 10 of Act 
43 of 1961. — In section 10 of the In- 
come-tax Act, 1961,— 


(a) in clause (17-A), 
“awards for literary, 
artistic work or attainment”, the 
words “awards for literary, scientific 
or artistic work or attainment or for 
service for alleviating the distress of 
the poor, the weak and the ailing” 
shall be substituted; 


(b) in clause (26-A), for the figures, 
letters and words “lst day of April, 
1980”, the figures, letters and words 
“Ist day of April, 1983” shall be sub- 
stituted; 


(c) after clause (26-A), the following 
clause shall be inserted, and shall be 
deemed to have been inserted, with 
effect from the 1st day of April, 1972, 
namely :— : 


for the words 
scientific and 


‘(26-B) any income of a _ corporation 
by a Central, State oF 
Provincial Act or of any other body, 
institution or association (being a body, 
institution or association wholly finan- 
ced by Government) where such cor- 
poration or other body or institution 
or association has been established or 
formed for promoting the interests of 
the members of either the Scheduled 
Castes or the Scheduled Tribes or of 
both. j 


Explanation. — For the purposes 
of this clause “Scheduled Castes” and 
“Scheduled Tribes” shall have the 


meanings respectively assigned to them 
in clauses (24) and- (25) of article 266 
of the Constitution;’. 


—_ 


4. Auxiliary duties of customs. 
(1) In the case of goods mentioned in 
the First Schedule to the Customs 
Tariff Act, 1975 or in that Schedule, 


as amended from time to time, there 


shall be levied and collected as am 
auxiliary duty of customs an amount 
equal to twenty per cent, of the value 
of the goods as determined in accor- 
dance with the provisions of Sectiom 


1980 


14 of the Customs Act, 1962 (herein- 
after referred to as the Customs Act). 

(2) Sub-section (1) shall cease to 
have effect after the 3lst day of March 
1981, except as respects things done or 
omitted to be done before such cesser; 
and section 6 of the General Clauses 
Act, 1897, shall apply upon such cesser 
as if the said sub-section had then 
been repealed by a Central Act, 


(3) The auxiliary duties of customs 
referred to in sub-section (1) shall be 
in addition to any duties of customs 
chargeable on such goods under the 
Customs Act, or any other law for the 
time being in force. 

(4) The provisions of the Customs 
Act and the rules and regulations made 
thereunder, including those relating to 
refunds and exemptions from duties 
shall, as far as may be, apply in rela- 
tion to the levy and collection of the 
auxiliary duties of customs leviable 
under this section in respect of any 
goods as they apply in relation to the 
levy and collection of the duties of 
customs on such goods under that Act 
or those rules and regulations, as the 
case may be, 

5. Special duties of excise, — (1) In 
the case of goods chargeable with a 
duty of excise under the Central Ex- 
cises and Salt Act, 1944, as amended 
from time to time (hereinafter referred 
to asthe Central Excises Act), read with 
any notification for the time being in 
force issued by the Central Govern- 
ment in relation to the duty so charge- 
able, there shall be levied and collected 
a special duty of excise equal to five 
per cent of the amount so chargeable 
on such goods, 

(2) Sub-section (1) shall cease to 
have effect after the 31st day of March, 
1981, except as respects things done or 
omitted to be done before such cesser; 
and section 6 of the General Clauses 
Act, 1897, shall apply upon such cesser 
as if the said sub-section had then 
been repealed by a Central Act. 

(3) The special duties of excise re- 
ferred to in sub-section (1) shall be in 
addition to any duties of excise charge- 
able on such goods under the Central 
Excises Act, or any other law for the 
time being in force. 

(4) The provisions of the Central 
Excises Act and.the rules made there- 
under, including those relating to re- 
funds and exemptions from duties, 
shall, as far as may be, apply in rela- 
tion to the levy and collection of the 
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special duties of excise leviable under 
this section in respect of any goods as 
they apply in relation to the levy and 
collection of the duties of excise on 
such goods under that Act or those 
rules, as the case may be, 


THE UNION DUTIES OF EXCISE (ELEC. 
TRICITY) DISTRIBUTION ACT, 1980 
(Act No. 14 of 1980)* 

(25th March, 1980) 
An Act to provide for the payment out of the 

Congolidated Fund of India of sums equiva- 

lent to the net prceseds of Union duties of 

excise on electricity to the States to which 
the law imposing the duty extends and for 
distribution of those sums among those 

States in accordance with the recommenda. 

tions of the Finance Commission, in ita 

report dated the 28th day of October, 1978. 
Be it enacted by Parliament in the Thirty- 

first Year of the Republic of India ag 

follows : 

4. Short title and commencement. — 
(1) This Act may be called THE UNION 
DUTIES OF EXCISE (ELECTRICITY) DIS- 
TRIBUTION ACT, 1980. 

(2) It shall be deemed to have come into 
force on the lst day of April, 1979. 

2. Definition.— In thia Act, the expression 
“distributable Union duties of excise on elec- 
tricity’? means the net proceeds of Union 
duties of excise on electricity levied and col. 
lected, other than in Union territories, under 
the Central Excises and Salt Act, 1944 and 
any other law for the levy and collection of 
such duty, unless the law earmarks the pro. 
ceeds of the duty for any special purpose. 

Explanation. — The expression ‘‘net pro- 
ceeds” hag the same meaning as in clause (1) 
of Article 279 of the Constitution. 

8. Payment to States of sums equivalent 
to the net proceeds of Union duties of 
excise on slectricity and distribution of 
the sums among them. — During the finan. 
cial year commencing on the Ist day of April, 
1979 and each of the four succeeding financial 
years there shall be paid, out of the Consoli- 
dated Fund of India, to the States sums equi. 
valent to the distributable Union duties of 
excise on elactricity levied and collected in 
that year and those sums shall be distributed 
to each of the States specified in column (1) 
of the Table below in such percentage ag is 
set out against it in column (2) for the respec. 
tive year :— 





[+] Received the assent of the President on 25-3. 
1980. Act published in .Gaz. of India, 26-3. 
1980, Pt. II S.1, Ext., p. 65. 

For Statement of Objects and Reasons. see Gaz, 
of India; 12-3-1980 Part If-S. 2, Ext, p. 114. 











20 [Act 16] The Asiam Appropriation Act, 1980 A. L Be 
TABLE 
(1) (2) 
Glee I Be ee ee ee ee eee eet 
State Percentage 

1979-80 1980.81 1981.82 1982.83 1983-84 
Andhra Pradesh . Sie 7.82 8.71 9.15 8.92 8.58 
Assam ees 0.72 0.92 1.37 1.49 1.41 
Bihar ves 6.88 6.66 6.80 6.55 6.64 
Gujarat ba 7.67 7,50 7.97 7.49 7.33 
Haryana = 3.21 3,20 2.89 2.91 2.99 
Himachal Pradesh ure 0.79 0.73 0.72 0.72 0.71 
Jammu and Kashmir ase 0.50 0.79 0.78 0.86 1.00 
Karnataka 7.05 7.24 7.10 6.70 6.46 
Korala 4.20 3.77 3.53 3.58 3.62 
Madbya Pradesh as 5.47 5.86 6.13 6 09 5.98 
Maharashtra 13,26 13.34 13.69 14.24 14.48 
Manipur 0.01 0.05 0.07 0.08 0.09 
Meghalaya eae 0.29 0.26 0 23 0.22 0.22 
‘Nagaland PA 0.07 0.08 0.08 0.09 0.09 
Orizsa Sie 3.70 3.54 3.76 4.01 3.89 
‘Punjab eee 5 90 5.55 5.10 500 5.06 
Rajasthan oe 3.97 3.62 3.55 3.40 3.46 
‘Tamil-Nadu Pr 7.25 7,28 6.93 6.63 6.38 
Tripura wee 0 04 005 0.05 0.05 0 06 
Uttar Pradesh č. 12.28 12.40 11.40 11.51 11.87 
West Bengal a 8.52 8.45 8.90 9.44 9.68 





4. Payment to be charged on the Con- 
solidated Fund of India.—The expenditure 
on the payments in pursuance of section 3 
shall be charged on the Consolidated Fund of 
India. 

5. Power to make rules.—(1) The Oen- 
tral Government may, by notification in the 
Official Gazette. makes rules providing for 
the time at which and the manner in which 
any payments under this Act are to be made, 
for the making of adjustments between one 
financial year and another and for any other 
incidental or ancillary matters. 

(2) Every rule made under this section 
shall be laid, as soon ag may be after it is 








made, before oach House of Parliament, 
while it ig in session, for a total period of 
thirty days which may be comprised in one 
Bession Or in two or more successive sessions, 
and if, before the expiry of the session im. 
mediately following the session or the succes. 
sive sessions aforesaid, both Houses agree in 
making any modification in the rule or both 
Houses agree that the rule should not be 
made, the rule shall thereafter have effect 
only in such modified form or be of no effect, 
as the case may bə; so, however, that any 
such modification or annulment shall be with. 
out prejudice to the validity of anything pre- 
viously done under this rule- 


THE ASSAM APPROPRIATION (VOTE ON 
ACCOUNT) AOT, 1980 
(Act No. 15 of 1980) 
(27th March, 1980) 
An Act to provide for the withdrawal of cer- 


tain sums from and out of the Consolidated 
Fund of the State of Assam for the services 


of a part of the finawcial year 1980.81. 
(Text of the Act rot Printed) 


a Pe 


THE ASSAM APPROPRIATION ACT, 1980 
(Act No. 16 of 1980) 
(27th March, 1980) 


An Act to authorise payment and appropria- 
tion of certain further sums from and out 
of the Consolidated Fund of the State of 
Assam for the services of the financial year 
1979.80, 


(‘Text of the Act not Prinied) 


eT seme 


1980 


THE MADHYA PRADESH APPROPRIA. 
TION (VOTE ON ACCOUNT) AOT, 1980 
(Act No. 17 of 1980) 

(27th March, 1980) 


An Act to provide for the withdrawal of cer. 
tain gums from and out of the Consolidated 
Fand of the State of Madhya Pradesh. for 
the services of a part of the financial year 
1980.81. 


(Text of the Act not Printed) 


THE MADHYA PRADESH APPROPRIA. 
TION ACT, 1980 
(Act No. 18 of 1980) 
(27th March, 1980) 


An Aci to authorise payment and appropria- 
tion of certain farther sums from and out 
of the Consolidated Fund of the State of 
Madhya Pradesh for the services of the 
financial year 1979-80. 


(Text of the Act not Printed.) 


es a 


THE ORISSA APPROPRIATION (VOTE ON 
AOCOUNT) ACT, 1980 
(Act No. 19 of 1980) 
(27th March, 1980) 
An Act to provide for the withdrawal of cer- 
tain sums from and out of the Consolidated 
Fund of the State of Orissa for the services 
of a part of the financial year 1980-81, 
(Text of the Act not printed) 


me seam 


THE ORISSA APPROPRIATION AOT, 1980 
(Act No. 20 of 1980) 
(27th March, 1980) 


An Act to authorise payment and appropria- 
tion of certain further sums from and out 
of Consolidated Fund of the State of Orissa 
for the gervicesof the financial year 
1979.80. 


(Text of the Act not Printed) 


THE BIHAR APPROPRIATION (VOTE ON 
ACCOUNT) ACT, 1980 
(Act No. 21 of 1980) 
(28th March, 1980) 


An Act to provide for the withdrawal of cer- 
tain sums from and out of the Consolidated 
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Fund of the State of Bihar for the services 

of a part of the financial year 1950.81. 
(Text of the Act not Printed) 


THE BIHAR APPROPRIATION ACT, 1980 
(Act No. 22 of 1980) 
(28th March, 1980) 


An Act to authorise payment and appropria- 
tion of certain further sums from and out of 
the Consolidated Fund of the State of Bihar 
for the services of the financial year 
1979.80. 


(Text of the Act not Printed) 


mereme meee 


THE GUJARAT APPROPRIATION (VOTE 
ON ACCOUNT) ACT, 1980 
(Act No. 23 of 1980) 
(28th March, 1980) 


An Act to provide for the withdrawal of cer- 
tain sums from and out of the Consolidated 
Fund of the State of Gujarat for the ser- 


vices of a part of the financial year 
1880.81. 


[Text of the Act not printed.] 


THE GUJARAT APPROPRIATION 
ACT, 1980 
(Act No. 24 of 1980) 
(28th March, 1980) 


An Act to authorise payment and appropria- 
tion of certain further sums from and out 
of the Consolidated Fund of the State of 
Gujarat for the services of the financial 
year 1979.80, 


[Text of the Act not printed.] 


entail 


THE MAHARASHTRA APPROPRIATION 
(VOTE OF ACCOUNT) ACT, 1980 
(Act No, 25 of 1980) 

(28th March 1980) 


An Act to provide for the withdrawal of cer- 
tain sums from and out of the Consolidated 
fund of the State of Mabarashtra for the 
services of æ part of the financial year 
1980.81, 


[Text of the Act not printed. ] 
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THE MAHARASHTRA APPROPRIATION 
ACT, 1980 
(Act No. 26 of 1980) 
(28th March, 1980) 
An Act to authorise payment and appropria- 
tion of certain further sums from and out 
of the Consolidated fund of the State of 


Maharashtra for the services of the finan. 
cial year 1979.30. 


[Text ot the Act not printed.] 
THE PUNJAB APPROPRIATION (VOTE 
ON ACCOUNT) ACT, 1980 
(Act No. 27 of 1980) 
(28th March, 1980) 
An Act to provide for the withdrawal of cer- 
tain sums from and out of the Consolidated 
Fund of the State of Punjab for the ser. 
vices of a part of the financial year 
1980-81. 
[Text of the Act not printed.] 
THE PUNJAB APPROPRIATION ACT, 1980 
(Act No. 28 of 1980) 
; (28th March, 1980) 
An Act to authorise payment and appropria. 
tion of certain further sums from and out 
of the Consolidated Fund of the State of 
Punjab for the services of the financial year 
1979.80. _ 
{Text of the Act not printed.] 
THE RAJASTHAN APPROPRIATION 
(VOTE ON AOCOUNT) ACT, 1980 
(Act No. 29 of 1980) 
(28th March, 1980) 
An Act to provide for the withdrawal of cer. 
tain sums from and out of the Consolidated 
Fund of the State of Rajasthan for the 
services of a part of the financial year 
1980.81. 
[Text of the Act not printed.] 
THE RAJASTHAN APPROPRIATION 
ACT, 1980 
(Act No. 30 of 1980) 
(28th March, 1980) 
An Act to suthorise payment and appropria- 
tion of certain further sums from and out 
of the Consolidated Fund of the State of 
Rajasthan for the services of the financial 
year 1979.80. 
[Text of the Act not printed.] 


ed 


THE TAMIL NADU APPROPRIATION 
(VOTE ON ACCOUNT) ACT, 1980 
(Act No. 31 of 1980) | 
(28th March, 1980) 


An Act to provide for the withdrawal of car. 
tain suma from and out of the Oonaolidated 
Fund of the State of Tamil Nadu for the 
services of a part of the financial year 
1980.81. 

[Text of the Act not printed.) 


THE TAMIL NADU APPROPRIATION ` 
ACT, 1980 
(Act No. 32 of 1980) 
(28th March, 1980) 


An Act to authorise payment and appropria- 
tion of certain further sums from and out 
of the Consolidated Fund of the State of 
Tamil Nadu for the services of the finan. 
cial year 1979.80. 


{Text of the Act not printed.] i 


THE REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY (AMEND- 
MENT) ACT, 1980 
(Act No. 35 of 1980)* 
(5th April, 1980] 


An Act further to amend tho Requisitioning 
and Acquisition of Immovable Property Act, 
1952, 

Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India ss fol- 
lowa :—~ 


4. Short title and commencement. — (1) 
This Act may be called THE REQUISITION- 
ING AND ACQUISITION OF [MMOVABLE 
PROPERLY (AMENDMENT) ACT, 1980. 


(2) This Act, except section 4 thereof shall 
be deemed to have come into force on the 
7th day of March, 1980. 

2. Amendment of section 6. — In sec. 
tion 6 of the Reguisitioning and Acquisition of 
Immovable Property Act, 1952 (hereinafter 
referred: to aa the principal Act), in sub- 
section (1A), for the words “ton years”, 
wherever they oacur, the words “fifteen years” 
shall be substituted. 


L*] Received the assent of the President on 
5.4.1980, Act published in Gaz. of India, 
5-4-1980 Part 11-8 1, Ext., p. 183/L, 

For Statement of Object and Reasons, see 
ae India, 18-3-1980 Part II-S., 2, Ext. 
P. . 


£980 


3. Amendment of section 8,—In section 8 
of the principal Act, in sub-section (24),— 

(a) in clause (a), for sub-clause (ii), the 
following gub.clause shall be substituted, 
namely :— 

(ii) secondly with effect from the expiry 
of five-years, thirdly with effect from the 
expiry of ten years, from such commence. 
ment;”; 

(b) in clause (b), for sub-clause (ii), the 
following sub-clause shall be substituted, 
namely :— 

“(ii) secondly with effect from the date of 
expiry of five years, and thirdly with effect 
from the date of expiry of ten years, from 
the date on which the revision made under 
sub-clause (i) takes effect;”: 

(c) for clause (c), ths following aiis shall 
be substituted, namely :— 

“(0) in any other case,— 


(i) first with effect from the date of 
expiry of five years from the date on which 
posiession of such property has been sur. 
rendered or delivered to, or taken by, the 
competent authority under section 4, and 

(ii) secondly with effect from the date of 
expiry of five years from the date on which 
the revision under sub-clause (i) takes effect.” 

4%, Amendment of saction 22.— In gea. 
tion 22 of the principal Act, for sub-section (3), 
the following sub-section shall be substituted, 
namely :— 

‘3) Every rule made under’ this Act shall 
be laid, as soon as may be after it ig made, 
before each House of Parliament while it is 
in session, for a total period of thirty days 
which may be comprised in one session or in 
two or more successive seasions, and, if, before 
the expiry of the session immediately follow. 
ing the session or the successive sessions 
aforesaid, both Houses agrea in making any 
modification in the rule or beth Houses agree 
that the rule should not be mads, the rule 
shall thereafter have effect only in such 
modified form or be of no effect. as the case 
may be; so, however, that any such modifica. 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule.”. 

5. Rapeal and saving, — (1) The Requisi- 
tioning and Acquisition of Immovable Property 
{Amendment) Ordinance, 1980, is hereby 
reporled. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, a8 amended by tha said Ordinance, shall 
be deemed to have been done or taken undor 
the principal Act, as amended by this Act. 
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THE CONSTITUTION (FORTY.FIFTH 
AMENDMENT) ACT, 1980* 
[14th April, 1980] 


An Act soli to amend the Constitution of 
India. 


Be it enacted by Parliament in the Thirticth 
Year of the Repablic of India as follows :— 


4. Short titla and commencement. — 
(1) This Act may be called THE CONSTI. 
TUTION (PORTY.FIFTH AMENDMENT) 
ACT, 1980. 


(2) It shall be deemed to have come into 
force on the 25th day of January, 1980. 


9. Amendment of article 334. — In arti- 
cle 334 of the Constitution for the words 
“thirty years’; the words “forty years’ shall 
be substituted. 





[*] Received the assent of the President on 
14.4-80, Act published in Gaz. of India, 
14.4.80 Part II-S. 1, Ext., p. 191. 


For Statement of Objects and Reasons, see 
Gaz, of India, 23-1-1980, Part II-S, 2, Ext., 


p.2 


THE ASSAM APPROPRIATION (SECOND 
VOTE ON ACCOUNT) ACT, 1980 
(Act No. 36 of 1980) 
[20th June, 1980] 
An Act to provide for the withdrawal of 
Certain sume from and out of the Consoli- 
dated Fund of the State of Assam for the 
services of a part of the financial year 
1980.81. 


(Text of the Aet Not Printed). 


eaten 


THE DELHI HIGH COURT (AMEND. 
MENT) ACT, 1980 
(Act No. 37 of 1980)* 
[2nd July, 1980] 
An Act further to amend the Delhi High 

Court Act. 1966, 

Be it enacted by Parliament in the Thirty. 
first Yoar of the Republic of India as fol- 
lows :— 

4. Short title and commencement. — 
(1) This Act may be called THE D&LHI 
HIGH COURT (AMENDMENT) AOF, 1980. 





[*] Received the assent of the President on 2-7° 
980. Act published in Gaz, of India, 3-7. 
1980, Part II-S. 1, Ext. p. 245. 
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(2) It shall come into force on such date as 


the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 5, — In sub- 
section (2) of section 5 of the Delhi High 
Court Act 1966, for the words "Afty thousand 
rupees”, the words ‘rupees one lakh” ghall 
be substituted. 


8. Amendment of Punjab Act VI of 1948, 
as in force in the Union territory of Delhi. 
—In pection 25 of the Punjab Courts Act, 
1918, as in force in the Union territory of 
Delhi, for the words ‘fifty thousand rupees”, 
the words "rupees one lakh” shall be sub- 
stituted. 


4%. Power of Chief Justice to transfer 
pending suits and proceedings to subordi- 
‘nate court. — The Chief Justice of the High 
Court of Delhi may transfer any suit or other 
proceedings which is or are pending in the 
High Court immediately before the com- 
mencement of this Act and in which no wit- 
nesses have been examined before such com- 
mencement to such subordinate court in the 
Union territory of Delhi ag would have juris- 
diction to entertain such suit or proceedings 
had such guit or proceedings been instituted 
or filed for the first time after such com- 
mencement, 


THE ASSAM STATE LEGISLATURE 
(DELEGATION OF POWERS) 
AOT, 1980 
(Act No. 38 of 1980) 
[11th July, 1980] 
An Act to confer on the President the power 


of the Legislature of the State of Assam to 
make laws. 


(Text of the Act Not Printed). 


eee 


THE APPROPRIATION (RAILWAYS) 
No. 3 AOT, 1980 
(Aot No. 39 of 1980) 
[11th July, 1980] 
An Act to authorise payment and appropriation 
of certain sums from and out of the Consgoli- 
dated Fund of India for the services of the 


financial year 1980.81 for the purposes of 
Railways. 


(Text of the Act Not Printed), 
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THE BANKING COMPANIES (ACQUISI. 
TION AND TRANSFER OF UNDER. 
TAKINGS) AOT, 1990. 

(Aot No. 40 of 1980) 
CONTENTS 
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ow 


CHAPTER V 
MISCBLLANEOUS 
Closure of accounts and disposal of pro- 
fits. 
. Corresponding new bank deemed to be 
an Indian company. 
. Vacation of office of Chairman, etc. 
. Obligations as to fidelity and secrecy. 
Custodian to be public servant. 
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. Construction of references to existing 
banks, 
. Dissolution. 
9. Power to make regulations. 
. Amendment of certain enactments. 
. Repeal and saving, ' 
THE FIRST SCHEDULE 
(See sections 2, 3, 4) 
THE SECOND SCHEDULE 
(See section 6) 
THE THIRD SCHEDULE 
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THE BANKING COMPANIES (ACQUISI. 
TION AND TRANSFER OF UNDER. 
TAKINGS) AOT, 1980. 

[Act No. 40 of 1980]* 

[11th July, 1980] 


An Act to provide for the acquisition and 
transfer -of the undertakings of certain 
banking companies. having regard to their 
size, resources, coverage and organisation, 
in order further to control the heights of 
the economy. to meet progressively, and 
serve better, the needs of the development 
of the economy and to promote the welfare 
of the people, in conformity with the policy 
of the State towards sesuring the principles 
laid down in clauses (b) and (c) of article 39 
of the Constitution and for matters connest- 
ed therewith or incidental thereto. 


Be it enacted by Parliament in the Thirty- 
first Year of the Republic of India as follows: 


CHAPTER I 
PRELIMINARY, 

4. Short title and commencement. — 
(1) Thig Act may be called THE BANK. 
ING COMPANIES (ACQUISITION AND 
TRANSFER OF UNDERTAKINGS) ACT, 
1980. 


(2) It shall be deemed to have come into 
force on the 15th day of April, 1980. 

2. Definitions.—In this Act, unless the 
context otherwise requires, — 

(a) ‘‘banking company” does not include a 
foreign company within the meaning of sec. 
tion 591 of the Companies Act, 1956; 

(b) ‘corresponding new bank”, in relation 
to an existing bank, means the body corporate 
specified against such bank in column 2 of 
the First Schedule; 

(e) ‘‘Custodian” means the parson who be. 
comes, or is appointed, a Custodian under sec. 
tion 7; 

(d) ''existing bank” means a banking 
company specified in column 1 ofthe First 
Schedule, being a company the total of the 
demand and time liabilities in India of which; 
as shown in the return as on the 14th day of 
March, 1980, furnished to the Reserva Bauk 
under S. 42 of the Regerve Bank of India 
Act, 1934 amounts to not lessthan rupees 
two hundred crores; 

(e) words and expressions used herein and 
not defined but defined in the Banking Regula- 
tion Act 1949, have the meanings respectively 
assigned to them in that Act. 





(*) Received the assent of the Prestdent on 
11-7-1980. Act published in Gaz. of india; 
11-7-1980, Part II-S. 1, Ext, P.249, For 
Statement of Objects and Reasons, see 
ari of India, 12.6.1980 Part II, S. 2, Ext. 
P. 414, 
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CHAPTER II 


TRANSFER OF THE UNDERTAKINGS OF 
- Hxzatine Bangs | 

8, Establishmeat of corresponding new 
banks and business thereof. — (1) On the 
commencement of this Act, there shall be con. 
stituted such corresponding nsw banks as are 
specified in column 2 of the First Schedule. 

(2) The paid.up capital of avery corres. 
ponding new bank constituted under sub-. 
gection (1) shall, until any provision is made- 
in this behalf in any scheme made under 
sectio2 9, be equal tothe paid-up capital of 
the existing bank in relation to which it ie 
the corresponding new bank. 


(3) Tho entire capital of each corresponding. 
new bank shall stand vested in, and allotted: 
to, the Central Government. 


(4) Every corresponding new bank ghal} 
be a body corporate with perpetual succession: 
and a common seal with power, subject 
to the provisions of thig Act, to acquire, hold 
and dispose of property, and to contract, and: 
may sue and be gued in its name. 

(5) Every corresponding new bank shal 
Garry on and transact the business of banking: 
as defined in clause (b) of section 5 of the 
Banking Regulation Act, 1949, and may 
engage in one or more forms of business 
specified in sub-section (1) of section 6 of that. 
Act. 

(6) Every corrssponding new bank shall 
establish a reserve fund to which shall be 
transferred tha share premiums and the 
balance, if any, standing to the credit of the 
regerve fund of the existing bank in relatiom 
to which it is the corresponding new bank, 
and such further sums, if any, as may be 
transferred in accordance with the provisions: 
of section 17 of the Banking Regulation AGt, 
1949. 

%. Undertakings of existing banks to 
vest in corresponding new banks. — On, 
the commencament of this Act, the under.. 
taking of every existing bank shall be transa.. 
ferred to, and shall vest in, the corresponding: 
new bank. 

5. General effect of vesting. — (1) The- 
undertaking of each existing bank, shall be 
deemed to include all assets, rights, powers: 
authorities and privileges and all property,. 
movable and immovable, cash balances, re-- 
serve funds investments and all other rights: 
and interests in, or arising out of, sucb pro- 
perty as were immediately before the com. 
mencement of this Act in the ownership, 
possession. power or control of the existing. 
bank in relation to the undertaking, whether 
within or without India, and all books of 
accounts, registers, records and all other- 


26 [Act 40] 


documents of whatever nature relating thereto 
end shall also be deemed to include all bor- 
zowings, liabilities and obligations of what- 
aver kind then subsisting of the existing bank 
in relation to the undertaking. 


(2) If, according to the laws of any country 
outside India, the provisions of this Act by 
themselves are not effective to transfer or 
vest any asset or liability situated in that 
country which forms part of the undertaking 
of an existing bank to, or in, the correspond. 
dng new bank, the affairs of the existing bank 
in relation to such agzet or liability ehall, 
on and from the commencement of this Ast, 
stand entrusted to the chief executive officer 
for the time baing of the corresponding new 
bank, and the chief executive officer may 
exercise all powers and do all guch acts and 
things ag may be exercised or done by the 
existing bank for the purpose of effectively 
transferring such assets and discharging such 
Liabilities. 


(3) The chief exeoutive officer of the cor. 
responding new bank shall. in exercise of the 
powers conferred on him by sub-section (2), 
take all such steps as may be required by tha 
taws of any auch country outside India for the 
purpose of effecting such transfer or vesting, 
and may either himself or through any person 
authorised by him in this behalf realise sny 
asset and discharge any liability of the exist- 
ing bank. 


(4) Unless otherwise expressly provided by 
this Act, all contvacts, deeds, bonds, agree. 
ments, powers of attorney, grants of legal 
representation and other instruments of what. 
ever nature subsisting or having effect imme- 
diately befors the commencement of this Act 
end to which the existing bank is & party or 
which are in favour of the existing bank shall 
be of as full force and effect against or in 
favour of the corresponding new bank, and 
may be enforced or acted upon as fully and 
effectually as if in the place of the existing 
bank the corresponding new bank had been a 
party thereto or ag if they had been issued in 
favour of the corresponding new bank, 


(5) If, immediately before the commence. 
ment of this Act, any suit, appeal or other 
proceeding of whatever nature in relation to 
any business of the undertaking which has 
been transferred under section 4, is pending 
by or against the existing bank. the same 
ghall not abate, ba discontinued or be in any 
way: prejudicially affected by reason of the 
transfer of the undertaking of the existing 
bank or of anything contained in this Act but 
the suit, appeal or other proceeding may be 
eontinued, prosecuted and enforced by or 
against the corresponding new bank. 
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(6) Nothing in thig Act shall ba construed 
ag applying to the assets, rights, powers, 
authorities and privileges and property, 
movable and immovable, cash balances and 
investments in any country outeide India (and 
other rights and interests in. or arising out of. 
such property) and borrowings, liabilities and 
obligations of whatever kind subsisting imme. 
diately before the commencement of this Act, 
of any existing bank operating in that country 
if, under the laws in force in that country, it 
ig not permissible for a banking company, 
owned or controlled by Government, to carry 
on the business of banking there. 


OHAPTER IIT 
PAYMENT OF AMOUNT 

6. Payment of amount.—(1) Every exist. 
ing bank shall ba given by the Central Gov. 
ernment such amount in respect of the trans- 
fer, under section 4, to the corresponding 
new bank of the undertaking of the existing 
bank as is specified against each such bank in 
the Second Schedule. 


(2) The amount referred to in gub-sec- 
tion (1) shall be given to every existing bank, 
at itg option, — 


(a) in cash (to be paid by cheque drawn on 
the Reserve Bank) in three equal annual ingtal. 
ments, the amount of each instalment carrying 
interest at the rate of five and a half per cent. 
per annum from the commencement of this 
Ast} or 

(b) in saleable or otherwise transferable 
promissory notes or stock certificates of the 
Osntral Government issued and repayable at 
par, and maturing at the end of— 

(i) ten years from the commencement of 
this Act and carrying interest from such 
commencement at the rate of six per cent por 
annum, or . 

(ii) thirty years from the commencement 
of thig Act and carrying interest from such 
commencement at the rate of seven per cent 
per annnm; or 

(c) partly in cash (to be paid by cheque 
drawn on the Reserve Bank) and partly in 
such number of securities specified in sub- 
clause (i) or sub-clause (ii), or both, of 
clause (b), as may be required by the existing 
bank; or 

(d) partly in such number of securities 
specified ‘in sub-clause (i) of clause (b) and 
partly in such number of securities specified 
in gub.cleuse (ii) of thet clause, ag may be 
required by the existing bank.. 

(3) The first of the three equal annual 
instalments referred to in clause (a) of sub- 
section (2: shall be paid. and tha securities 
referred to in clause (b) of that sub-section 
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@hall be issued, within sixty days from the 
date of receipt by the Central Government of 
the option referred to in that sub-section, or 
where no such option has been exercised, 
rom the lates: data before which such option 
ought to have been exercised. 


(4) The option referred to in sub-seation (2) 
Shall be exercised by every existing bank 
before the expiry of a period of three months 
from the commeacsment of this Act (or with. 
in such further time, nət exceeding three 
months, a3 the Central Government may, on 
the application of -the existing bank, allow) 
and the option so exercised shall be final and 
shall not ba altered or rescinded after it has 
been exercised. 

(5) Any existing bank which omits or fails 
‘to exercise the option referred to in sub. 
section (2), within the time specified in sab- 
section (4), shail ba deemed to hava opted for 
payment in gecurities specified in sub- 
<lause (i) of clause lb) of sub-section (2). 


(6) Notwithstanding anything contained in 
this section, any existing bank may, bafore 
the expiry of three months from the com- 
mencement of this Act (or within such further 
time, not exceeding three months, as the 
Sentral Government may, on the application 
of the existing bank, allow! make an applica- 
tion in writing to the Central Government 
or an interim payment of an amount equal 
<o seventy.five par cent of the amount of the 
paid.up capital of such bank, immediately 
before such commencament, indicating therein 
whether the payment is desired in cash or in 
gecurities specified in sub.seation (2), or in 
doth. 

(7) The Contral Government shall, within 
@ixty days from the receipt of the application 
referred to in sub-section (6), make the in. 
gorim payment to the existing bank in accord. 
ance with the option indicated in such ap- 
plication. 

(8) The interim payment made to an exist- 
ång bank under sub-section (7) shall be sat off 
agains; the total amount payable to such 
existing bank under this Act and the balance 
of the amount remaining outstanding after 
such payment shall be given to the existing 
bank in accordance with the option exercised. 
or deemed to have been exersiged, under sub. 
pei (4) or sub.section (5), as the case may 
be: 

Provided that where any part of the interim 
payment ia obtained by an existing bank in 
cash, the payment so obtained shall be set 
off, in the first instance, against the first 
instalment of the cash pay ment referred to in 
g1b.section (2), and in case the payment so 
obtained exceeds the amount of the firat in. 
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. stalment, the excass amount shall be adjusted 


against the second instalment and the balance 
of such excess amount, if any, against the 
third instalment of the cash payment. 
CHAPTER IV 

MANAGEMENT OF CORRESPONDING NAW BANKS 

1. Head office and management.—(1) The 
head office of each corresponding new bank 
shall be at such place as the Central Govern- 
ment may, by notification in the Official 
Gazette, specify in this behalf, and, until any 
such place is so specified, shall be at such 
place at which the head office of the existing 
bank, ia relation to which it is the correspond. 
ing new bank, is on the commencement of this 
Act, located. 

(2) The general superintendence, direction 


“and management of the affairs and business of 


& corresponding new bank shall vest in a 
Board of Directors which shall be entitled to 
exorciges all such powers and do all such acta 
and things a3 the corresponding new bank is 
authorised to exercise and do. 


(3) (a) As goon as may be aftar the com- 
mencement of this Act, the Oentral Govern. 
ment shall, in consultation with the Reserva 
Bank, constitute the first Board of Directors 
of a corresponding new bank, consisting of not 
more than seven persons, to be appointed by 
the Central Government and every directoz 
s9 appointed shall hold office until the Board 
of Direstors of such corresponding naw bank 
ig constituted in accordance with the scheme 
made under section 9 : 

Provided that the Oentral Government may: 
if it ig of opinion that it ia necessary in the 
interests of the corresponding new bank so to 
do, remove a person from the membership of 
the first Board of Directors and appoint any 
other person in hia place. 

(b) Every member of the first Board of 
Directors (not being an officer of the Central 
Government or of the Reserve Bank) shall 
receive such remuneration ag is equal to tha 
remuneration which a member of the Board 
o! Directors of the existing bank was entitled 
to receive immediately before the commence. 
mont of this Act. 

(4) Until the first Board of Directors is ap- 
pointed by the Central Government under sub. 
section (3), the general superintendence, direa- 
tion snd management of the affairs and 
baginess of a corresponding new bank shall 
vest ins Custodian, who shall be the chief 
executive officer of that bank and may exercise 
all powers and do all acts and things as may 
be exercised or done by that bank. 

(5) The Chairman of an existing bank hold- 
ing office ag such immediately before the com- 
mencement of this Act, shall ba tha Oustodian 
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of the corresponding new bank and shall . 


receive the same emoluments as he was receiv. 
ing immediately before such commencement: 

Provided that the Central Government may, 
if tbe Chairman of an existing bank declines 
to become, or to continue to function as, & 
Custodian of the corresponding new bank, or, 
if it ig of opinior ratit ig necessary in the 
interests of th. responding new bank so to 
do appoint any other person as the Custodian 
of a corresponding new bank and the Custodian 
go appointed shall receive such emoluments as 
the Central Government may specify in this 
behalf. 

Explanation. — In thig sub-section and in 
pub.section (1) of section 12, the expression 
Chairman”, in relation to any existing bank, 
includes the person carrying out the duties of 
the Chairman or otherwise functioning as the 
chief executive officer of that bank. 

(6) Custodian shall hold office during the 
pleasure of the Central Government. 

8. Corresponding new banks to be guided 
by the directions of the Central Govern. 
ment,—Every corresponding new bank shall, 
in the discharge of its functions, be guided by 
auch directions in regard to matters of policy 
involving public interest as the Central 
Government may, after consultation with the 
Governor of the Reserve Bank, give. 

9, Power of Central Government to 
make scheme.—(1) The Central Government 
may, after consultation with the Reserve 
Bank, make a scheme for carrying out the 
provisions of this Act. 


(2) In particular, and without prejudice to 
the generality of the foregoing power, the said 
scheme may provide for all or any of the 
following matters, namely :— 


(a) the capital structure of the correspond. 
ing new bank, so however that the paid-up 
capital of any such bank shall not be in excess 
of rupees fifteen crores; 

(b) the constitution of the Board of Directors 
by whatever name called, of the correspond. 
ing new bank and all such matters in conneo- 
tion therewith or incidental thereto as the 
Central Government may consider to be neces. 
gary or expedient; 

(c) the reconstitution of any corresponding 
new bank into two or more corporations, the 
amalgamation of any corresponding new bank 
with any other corresponding new bank or 
with another banking institution. the transfor 
of the whole or any part of the undertaking 
of @ Corresponding new bank to any other 
banking institution or the transfer of the 
whole or any part of the undertaking of any 
other banking institution to a corresponding 
new bank; 
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(å) such incidental, consequential and sup- 
plemental matters as may be necessary to 
Garry out the provisions of thig Act. 


(3) Every Board of Directors of a corres- 
ponding new bank, constituted under any 
scheme made under sub-section (1), shalt 
include — 

(a) representatives of the employees, and 
of depositors, of sach bank; and 

(b) such other persons as may represent the 
interests of each of the following categories, 
namely, farmers, workers, and artisans, 
to be elected or nominated in such manner ap 
may be specified in the schema, 

(4) The Central Government may, , after 
consultation with the Reserve Bank, make æ 
scheme to amend or vary any scheme made 
under sub-section (1), 


(5) Every scheme made by tha Central! 
Government under this Act shall be laid ap 
goon as may be after it is made, before eacb 
House of Parliament, while ib is in session. 
for a total period of thirty days which may ba 
comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
seesion or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the scheme or both Houses agree that the 
scheme should not be made, the scheme shalk 
thereafter have effect only in such modified 
form or be of no effect, as the case may be; 
so, however, that any such modification or 
annulment ghall be without prejudice to the 
validity of anything previously done under 
that scheme. 


OHAPTER V 
MISOBLLANEOUS 

40. Closure of accounts and disposal of 
profits.—(1) Every corresponding new bank 
shall cause its books to ba closed and balanced 
on the 31st day of Decembar of each year and 
shall appoint, with the previous approval of 
the Reserve Bank, auditors for the audit of 
ita accounts. 

(2) Every auditor of æ corresponding new 
bank shali be a person who is qualified to act 
ag an auditor of a cotapany under section 226 
of the Companies Act, 1956 and shall receive 
such remuneration ag the Reserve Bank may 
fix in consultation with the Central Govern. 
ment. 

(3) Every auditor shall be supplied with a 
copy of the annual balance.shest and profit 
and loss account and a list of all books kept 
by the corresponding new bank, and it shall 
be the duty of the auditor to examine the 
balance.sheet and profit and loss account with. 
the accounts and vouchers relating thereto, 
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and in the performance of hig duties, the 
auditor — 

(a) shall have, at all reasonable times, 
access to the books, accounts and other docu. 
ments of the corrasponding new bank; 


(b) may, at the expense of the correspond- 
dng new bank, employ accountants or other 
Persons fo assist him in investigating such 
accounts; and 

(o) may; in relation to such accounts, ex. 
amine the Custodian or any officer or other 
employes of the corresponding new bank. 


(4) Every auditor of a corresponding new 
bank shall make a report to the Central 
Government upon the annual balance-sheet 
and accounts and in every such report shall 
state — 

(a) whether, in his opinion.:the balance. 
sheet is a full and fair balance-sheet con. 
taining all the necessary particulars and is 
properly drawn up so as to exhibit a true and 
fair view of the affaira of the corresponding 
mew bank, and in case he had called for any 
explanation or information, whether it hag 
een given and whether it is satisfactory; 


(b) whether or not the transactions of the 
orrresponding new bank, which have come 
to his notice, have been within the powers of 
that bank; : 

(o) whether or not the returns received 
drom tha offices and branches of the corres. 
ponding new bank have bean found adequate 
for the parpose of hig auditi 

(d) whether the profit and loss account 
shows a true balance of profit or loss for the 
weriod covered by such account; and 


(e) any other matter which he considers 
should be brought to the notice of the Central 
Government. 


(5) The report of the auditor shall be veri. 
fied, signed and transmitted to the Central 
Government. 

(6) The auditor shall also forward a copy 
‘Of the audit report to the corresponding new 
dank and to the Reserve Bank. 


(7) After making provision for bad and 
doubtful debts, depreciation in assets, contri- 
Youtions fo staff and guperannuation funds and 
all other matters for which provision is neces- 
gary under any law, or which are usually 
provided for by banking companies, a correg- 
ponding new bank shall transfer the balance 
of profits to the Central Government. 


(8) The Central Government shall cause 
‘every auditor’s report and report on the 
working and uclivities of each corresponding 
mew bank to be laid for not leas than thirty 
days belore each House of Parliament ag soon 
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ag may be after each such report is received 
by the Central Government. 


44, Corresponding new bank deemed to 
ba an Indian company. — For the purposes 
of the Income-tax Act, 1961, avéry corres. 
ponding naw bank shall ba deemed to be an 
Indian company and a company in whioh the 
public are substantially interested. 


42, Wocation of office of Chairman, etc. 
-~(1) Every person holding office, immedi. 
ately before the commencement of this Act, 
aa Chairman of an existing bank shall. if he 
becomes Custodian of the corresponding new 
bank, ba deamead, on such commencement, to 
have vacated office as guch Chairman. 


(2) Save as otherwise provided in sub- 
section (1), every offiser or other employee 
of an existing bank shall become, on the 
commencement: of this Act, an officer or other 
employes, as the Gago may be, of the corres. 
ponding new bank and shall hold his offica or 
service in that bank on tha game terms and 
conditions and with the same rights to pen. 
sion, gratuity and other mattsrs as would 
have been admissible to him if the undertak- 
ing of the existing bank had not been trans. 
ferred to and vested in the corresponding new 
bank and continue to do so unless and until 
his employment in the corcesponding new 
bank ig terminated or until hig remuneration, 
terms or conditions are duly altered by the 
corresponding new bank, 


(3) For the persons who immediately before 
the commencement of this Act were the 
trustees for any pension, provident, gratuity 
or other like fund constituted for the officers 


. or other employees of an existing bank, there 


shall ba substituted as trustees such persons 
as the Central Government may, by general 
or special order, spacify. 


(4) Notwithstanding anything contained in 
tho Industrial Disputes Act, 1947, or in any 
other law for the time being in- force, the 
transfer of the s3rvices of any officer or othar 
employee from an existing bank to & corres. 
ponding new bank shall not entitle such officer 
or other employee to any compensation under 
this Act or any other law for the tims being in 
force and no such claim shall be entertained 
by any court, tribunal or other authority. 


48. Obligations as to fidelity and 
secresy.—(1l) Every corresponding new bank 
shall observe, except as otherwise required 
by law, the practices ahd usages customary 
among bankers and, in particulac, it shall not 
divulge any information relating to or to the 
affairs of its constituents except in circum. 
stances in which it is, in accordance with law 
or practices and usages customary among 


Bo [Act 40] 


bankers, necessary ‘or appropriate for the cor- 
responding new bank to divulge such informa. 
tion. 

` (2) Every director, member of a local board 
or & committee. or auditor, adviser, officer or 
other employes of a corresponding new bank 
shell, before entering upon his duties, make a 
declaration of fidelity and secrecy in the form 
set out in the Third Schedule. 

(3) Every Oustodian of a corresponding new 
bank shall, as soon as possible. make a decla. 
ration of fidelity and secrecy in the form set 
out in the Third Schedule. 


4%. Custodian to be public servant.— 
Every Custodian of a corresponding new bank 
shall be deemed to be a public servant for the 
purposes of Ohapter IX of the Indian Penal 
Oode. 

45. Certain defects not to invalidate 
acts or proceediugs.—(1) Ail acts done by 
the Custodian, acting in good faith, shall, not- 
withgtanding any defect in hig appointment or 
in the procedure, be valid. 


(2) No act or proceeding of any Board of 
Directors or a local board or committee of a 
corresponding new bank shall be invalid 
merely on the ground of the existence of any 
vacancy in, or defect in the constitution of 
such board or committee, as the Gage may be. 


(3) All acts, done by & person acting in 
good faith as a director or member of æ local 
board or committee of a corrasponding new 
bank shall be valid, notwithstanding that it 
may afterwards be discovered that his appoint- 
ment was invalid by reason of any defect or 
disqualification or had terminated by virtue 
of any provision contained in any law for the 
time baing in forse, 

Provided that nothing in thig section shall 
be deemed to give validity to any act by a 
director or member of a local board or com- 
mittee of a eorresponding new bank after bis 
appointment has been shown to the correspond- 
ing new bank to be invalid or to have termi- 
nated. 


46. Indemnity.— (1) Every Oustodian of a 
Gorresponding new bank and every officer of 
the Central Government or of the Reserve 
Bank and every officer or other employee of a 
corresponding new bank, shall be indemnified 
by such bank against all losses and expenses 
incurred by him in or in relation to the dis- 
charge of his duties except such as have been 
caused by his own wilful act or default. 


(2) A director or member of a local board 
‘or: committee of a corresponding new bank 
shall not be responsible for any loss or expense 
caused to guch bank by the insufficiency or 
deficiency of the value of, or title to, any 
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property or security acquired or taken om - 
behalf of the corresponding new bank, or by 
the insolvency or wrongful act of any custo. 
mer or debtor, or by anything done in or in 
relation to the execution of the duties of hia 
office unless such loss, expense, insufficiency 
or deficiency was due to any wilful act or. 
default on the part of such director or member. 


47. Construction of references to existe 
ing banks. — Any reference to any existing 
bank in any law, other than this Act, or in 
any contract or other instrument shall, in so 
far ag it relates to the undertaking which hac 
been transferred by section 4, be construed as: 
a reference to the corresponding new bank. 


48. Dissolution. — No provision of law 
relating to winding up of corporations ehall 
apply to a Gorresponding new bank and no 
corresponding new bank shall be placed in 
liquidation save by order of the Central Gov- 
ernment and in such manner as it may direct. 


49. Power to make regulations. — (1) 
The Board of Directors of ® corresponding 
new bank may, after consultation with the 
Reserve Bank and with the previoug ganctiom 
of the Central Government, make regulations, 
not inconsistent with the provisions of this: 
Act or any schemes made thereunder. to pro- 
vide for all matters for which provision ig 
expedient for the purpose of giving effect to 
the provisions of thig Act. 


(2) In particular, and without prejudice to 
the generality of the foregoing power, the 
regulations may provide for all or any of the 
following matters, namely :— 


(2) the powers, functions and duties of 
local boards and restrictions, conditions or 
limitations, if any, subject to which they may 
be exercised or performed, the formation and 
constitution of local committees and commit. 
tees of local boards (including the number of 
members of any such committee’, the powers, 
functions and duties of such committees, the 
holding of meetings of local committeas and 
committees of local boards and the conduct of 
business thereat; 


(b) the manner in which the business of the 
local boards shall be transacted and the pro- 
cedure in connection therewith ; 


(ce) the delegation of powers and functions 
of the Board of Directors of a corresponding 
new bank to the general manager, director, 
officer or other employee of that bank ; 


(d) the conditions or limitations subjects tc 
which the corresponding new bank may ap- 
point advisers, officers or other employees and 
fix their remuneration and other terms and 
conditions of service; 
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(e) the duties and conduct of advisers, 
officers or other employeps of the correspond- 
ing new bank ; 


(f) the establishment aud maintenance of 
superannuation, pension, provident or other 
funds for the benefit of officers or other em. 
ployees of the corresponding new bank or 
of the dependants of such officers or other 
employees and the granting of superannuation 
allowane3s, annuitieg and pensions payable 
out of such funds ; 


(g) the conduct and defence of legal pro- 
ceedings by or against the corresponding new 
bank and tha manner of signing pleadings ; 


(h) the provision of a seal for the corres. 
ponding new bank and the manner and effect 
of its use ; 

(i) the form and manner in which contracta 
binding on the corresponding new bank may 
be executed ; 

(i) the conditions and the requirements 
subject to which loans or advances may be 
made or bills may be discounted or purchased 
by the corresponding new bank ; 


(k) the persons or authorities who shall 
administer any pension. provident or other 
fund constituted for the benefit of officers or 
other employees of the corresponding new 
bank or their dependants ; 


(1) the preparation and submission of state- 
ments of programmes of activities and finan. 
cial statements of the corresponding new bank 
and the period for which and the time within 
which such statements and estimates are to be 
prepared and submitted ; and 


(m) generally for the efficient conduct of 
the affairs of the corresponding new bank, 


(3) Until any regulation is made under 
sub-section (1), the articles of association of 
the existing bank and every regulation, rule, 
bye.law or order made by the existing bank 
in force immediately before the commence. 
ment of this Act shall be deemed to be the 
regulations made under sub-section (1) and 
shall have effect accordingly and any reference 
therein to any authority of the existing bank 
shall be deemed to be a reference to the cor- 
responding authority of the corresponding 
new bank and until any such corresponding 
authority is constituted under this Act shall be 
deemed to refer to the Oustodian. 


20. Amendment of cartain enactments. — 
{1) In the Banking Regulation Act, 1949 — 


(a) in section 34A, in sub-section (3), for 
the words "and any subsidiary bank”, the 
words, figures and brackets “a corresponding 
new bank constituted under section 3 of the 
Banking Oompanies (Acquisition and Transfer 
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for Undertakings) Act, 1980, and any subsi- 
diary bank” ghall be substituted ; 


(b) in section 36AD, in sub-section (3), for 
the words “and any subsidiary bank”, the 
words, figures and brackets "a corresponding 
new bank constituted under section 3 of the 
Banking Companies (Acquisition and Transfer 
of Undertakings) Act, 1980, and any subsi- 
diary bank” shall be substituted ; 


(o) in section 51, for the worda "or any 
other banking institution notified by the Cen- 
tral Government in this behalf”, the words, 
figures and brackets or any corresponding 
new bank constituted under section 4 of tha 
Banking Companies (Acquisition and Transfer 
of Undertakings) Act 1980, or any other, 
banking institution notified by the. Oentrah 
Government in thia behalf” shall be sub. 
stituted. 

(2) Ia the Industriel Disputes Act, 1947, 
in section 2, in clause (bb), for the words ‘'and 
any subsidiary bank”, the words, figures and 
brackets “a corresponding new bank conati- 
tuted under section 3 of the Banking Com- 
panies. (Acquisition and Transfer of Under. 
takings) Act, 1980. and any subsidiary bank’” 
shall be sabstituted. 


(3) In the Banking Companies (Legal Pra- 
Gtitioners’ Olients’ Accounts) Act, 1949, in 
section 2, in clause (a), for the words "and 
any subsidiary bank", the words, figures and. 
brackets '‘a corresponding new bank constitut. 
ed under section 3 of the Banking Companies 
(Acquisition and Transfer of Undertakings) 
Act, 1980, and any subsidiary bank” shall be 
substituted. 

(4) In the Deposit Insurance and Credit 
Guarantee Corporation Act, 1961, in section 2, 
in clause fee), after the figures “1970”, tha 
words, figures and brackets ‘‘or & correspond- 
ing new bank constituted under section 3 of 
the Banking Companies (Acquisition snd 
Transfer of Undertakings) Act, 1980” shall. 
be inserted. 


(5) In the State Agricultural Oredit Cor. 
porations Act, 1968. in section 2, in clause (ii), 
after the figures ''1970", the words, figures 
and brackets “or a corresponding new bank 
constituted under section 3 of the Banking 
Companies (Acquisition and Transfer of Under- 
takings) Act, 1980” shall be inserted. 


21. Repeal and saving.—(1) The Banking 
Companies (Acquisition and Transfer of Under. 
takings) Ordinance, 1980, is hereby repealed. 


(2) Notwithstanding such repeal, anything: 
dons or any action taken, including any order 
made, notification issued or direction given, 
under the said Ordinance shall ba deamed to 
have been done, faken, made, issued or given, 


32 [Act 40] 
xaa the casa may be under the corresponding 
gorovisions of this Act. 


THE FIRST SCHEDULE 
(See sections 2, 3 and 4) 


‘Hxisting bank Corresponding 
New bank 
Column 1 Column 2 
The Andhra Bank Limited Andhra Bank 
‘Corporation Bank Limited Corporation 
Bank 
The New Pank of India New Bank of 
Limited India. 
"The Oriental Bank of Com. Oriental Bank of 
‘merce Limited Commerce 
‘The Punjab and Sind Bank Punjab and Sind 
Limited Bank 


Wijaya Bank Limited Vijaya Bank 


THE SEOOND SCHEDULE 
(See section 6) 


Name of existing bank Amount 
(in laks 
of rupeeg) 
The Andhra Bank Limited .. 610 
Corporation Bank Limited e 180 
‘The New Bank of India Limited ... 510 
‘The Oriental Bank of Commerce 

Limited ... 100 
‘The Panjab and Sind Bank Limited... 210 
Vijaya Bank Limited «. 240 


THE THIRD SCHEDULE 
[See sub-gestions (2) and (3) 
of section 13] 
‘DECLARATION OF FIDELITY AND SEOREOY 
T, , do hereby declare that I 
will faithfully, truly and to the best of my 
skill and ability execute and perform the 
duties required of me-as Custodian, Direc. 
dor, member of Local Board, member of 


` 
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Local Committee, auditor, adviser, officer or 
other employes (as the case may be) of the” 

and which properly relate to the 
office or position in the eaid* held 
by me. 

I, further declare that-I will not commu. 
nicate or allow to be communicated to any 
person not legally entitled thereto any infor- 
mation relating to the affairs of the* 

or 
to the affairs of any pérson having any deal. 
ing with the* ; nor will I allow any 
such person to inspect or bave access to any 
books or documents belonging to or in the’ 
possession of the* and relating 
to the business of the* 
or to the business of any person having any 
dealing with the* 





“Name of corresponding new bank to be 
filled in, 


en m 


THE UTTAR PRADESH APPROPRIATION 
(VOTE ON ACCOUNT) ACT. 1980. 
(AOT No. 33 of 1980) 

(28th March, 1980). 
An Act to provide for the withdrawal of cer. 
tain sums from and out of the Consolidated 
Fund of the State of Uttar Pradesh for the 
services of a part of the financial year 
1980.81. 
(Text of the Act not printed). 
THE UTTAR PRADESH APPROPRIATION 
ACT, 1980. 
(AOT No, 34 of 1980) 
(28th March, 1980). 
An Act to authorise payment and appropria. 
tion of Gertain further sums from and out 
of the Consolidated Fund of the State of 
Uttar Pradesh for the services of the finan. 
cial year 1979.80. 
(Text of the Aot not printed). 
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THE ESSENTIAL SERVICES MAIN. 
TENANCE BSSAM ACT, 1980. 
(Aot No. 44 of 1980) 
(49th July, 1980.) 


in Act to provide for the maintenance of 
certain essential services and the nor- 
mal life of the community in Assam. 


Be it enacted by Parliament in the Thiry- 
frst Year of the Republic of India as fol- 
Rows:— See Gaz. of India, 19-7-1980, Pt. IL. 
8. 1, Ext., P. 265. 


(Taxt of the Act not printed.) 


THE NATIONAL COMPANY LIMITED 
(ACQUISITION AND TRANSFER OF 
UNDERTAKINGS) ACT, 1989. 

(Act No. 42 of 1980) 
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THE NATIONAL COMPANY LIMITED 
(ACQUISITION AND TRANSFER OF 
UNDERTAKINGS) ACT, 1980 
(Act No, 42 of 4930)* 

[19th July, 1980.] 


An Aot to provide for the acquisition and 
transfer of the undertakings of Messrs. 
National Company Limited with a view 
to securing tha proper management of 
such undertakings so as to subserve 
the interests of the general public by 
ensuring the continued manufacture, 
production and distribution of articles 
made of jute, which are essential to 
the needs of the economy of the country 
and for matters connected therewith or 
incidental thereto. 

Waurnas Messrs. National Company Limi. 
ted had been engaged in the manufacture and 
production of articles mentioned in the First 
Schedule to the Industries (Development and 
Regulation) Act, 1951, namely, textiles made 
wholly or in part of jute; 

AND wamaenas the mnagement of the under. 
takings of Measra, National Company Limited 
was taken over by’ the Oentral Government 
under section 18AA of the Industries (Deve. 
lopment and Regulation) Act, 1951; 


AND WHERSAS it is necessary to acquire the 
undertakings of Messre. National Company 
Limited to ensure that the interests of the 
general public are served by the continuance, 
by the undertakings of the Company, of the 
manufacture, production and distribution of 
the aforesaid articles, which are essential to 
the needs of the economy of the country; 

Ba it enacted by Parliament in the Thirty- 
first Year of the Republic of India as fol. 
lows :— 

CHAPTER I 
PRELIMINARY 

4. Short title and commencement, — (1) 
This Act may be called THE NATIONAL 
COMPANY LIMITED (ACQUISITION AND 
TRANSFER OF UNDERTAKINGS) AOT, 
1980. 

(2) The provisions of sections 29 and 30 
shall come into force at once and the remain. 
ing provisions of this Act shall be deemed to 
have come into force on the 27th day of April, 
1980. 

2, Definitions. — In this Act, unless the 
context otherwise requires,- 

[+] Received the assent of the President on 

19-7-1980, Act published in Gaz. of India, 
19-7-1980, Pt. II-S. 1, Ezta p. 291. 


For Statement of Objects and Reasons, see 
Gaz. of India, 26-6.1980, Pt. II-S. 2, Est., 
p. 643. s 
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(a) “appointed day” means the 27th day 
of April, 1980. 

(b) Commissioner” means the Commis. 
sioner of Payments appointed under section 155 

(o) Company’ means Messrs. Nationa 
Company Limited, a company within the 
meaning of the Companies Act, 1956, and 
having its registered office at 18A- Brabourne 
Road Caleutia-700001, in the State of West: 
Bengal; 

(d) “existing Government company” means 
a Government company which is carrying om 
business on the appointed day; 

(e) “new Government company” moans 2. 
Government company formed and registered 
on or after the appointed day; 

(f) “notification” means a notification pub. 
lished in the Official Gazette: 

(g) "prescribed? means prescribed by rules: 
made under this Act; 

(h) "specified date”, in relation to any: 
provision of this Act, means such date as the 
Central Government may, by notification, 
specify for the purposes of that provision and: 
different dates may be specified for differant 
provisions of this Act; 

(i) words and expressions used herein and 
not defined but defined in the Companies Act, 
1956, have the meanings respectively assigned 
to them in that Act. 


OHAPTER II 


AOQUISITION AND TRANSFER OF THE 
UNDERTAKINGS OF THE COMPANY 


8. Transfer to, and vesting in, the Cen... 
tral Government of the undertakings of 
the Company. — On the appointed day, the 
undertakings of tha Company, and the right, 
title and interest of the Company in relation. 
to its undertakings, shall, by virtue of this 
Act, stand transferred fo, and vest in, the 
Central Government, 

4. General effect of vesting. — (1) The 
undertakings of the Company shall be deamed: 
to include all assets, rights, leaseholds, 
powers, authorities and privileges, and alk 
property, movable and immovable, including: 
lands, buildings, workshops, stores, instru. 
ments, machinery and equipment, cash balan. 
ces, cash on hand, reserve funds investments, 
book debts and all other rights and interest» 
in, or arising out of. such property ag were- 
immediately before the appointed day in the 
ownership, possession, power or control of the- 
Company, whether within or outside India, 
and all books of account, registers and other: 
documenta of whatever nature relating thereto. 

(2) All properties as aforesaid which bave» 
vested in the Central Government under- 
section 3, shall by force of such vesting, be» 


4980. 


tireed and discharged from any trust, obliga- 
dion, mortgage, charge, lien and all other 
“incumbrances affecting them. and any attach- 
iment, injunction. dearee or order of any 
‘Court or other authority restricting the use of 
rguch properties in any manner or appointing 
‘any receiver in respect of the whole or any 
yoart of such properties shall be deemed to 
\have been withdrawn. 

(3) Every mortgagee of any property which 
has vested under this Act in the Central 
Government and every person holding any 
@harge, lion or other interest in, or in rela- 
tion to, amy such property shall give, within 
uch time and in guch manner ag may be 
prescribed, an intimation to the Oommis- 
gionez of such mortgage, charge, lien or other 
interest. 

(4) For the removal of doubts, it is hereby 
declared that the mortgagee of any property 
weferred to in sub-section (3) or any other 
person holding any charge, lien or other 
interest in, or in relation to, any gach pro- 
perty shall be entitled to claim, in accordance 
with hig rights and interests, payment of the 
Mortgage money or other dues. in whole or in 
part, out of the amounts specified in section 8 
and also out of the amounts determined under 
mection 9, but no such mortgage, charge, lien 
ior other interest shall be enforceable against 
‘any property which has vested in the Central 
Government. 

(5) Any licence or other instrument grant- 
ad to the Company in relation to any under- 
taking which has vested in the Central Gov- 
arnment under section 3 at any time before 
‘the appointed day and in force immediately 
before the appointed day ghall continue to be 
in forse on and after such day in accordance 
with its tenor in relation to and for the pur- 
poses of such undertaking, and on and from 
the date of vesting of such undertaking, under 
gection 5, in an existing Government com. 
pany, or under section 6, in a new Govern- 
ment company, the existing, or new, Govern. 
ment company, as the case may be, shall be 
deemed to be substituted in guch licence or 
other instrument as if such licence or other 
4ngtrument had been granted to such existing, 
or new, Government company and such exist- 
ing: or new, Government company shall hold 
it for the remainder of the period for which 
the Company would have held it under the 
germs thereof. 

(6) If, on the appointed day, any suit, appeal 
or other proceeding, of whatever nature, in 
relation to any property which has vested in 
the Central Government under section 3, ins. 
tituted or preferred by or against the Com. 
pany, is pending, the same shall not abate, be 
discontinued or be, in any way, projudicially 
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affected by reason of the transfer of the under- 
takings of the Company, or of anything con- 
tained in thig Act, bnt the suit, appeal or 
other proceeding may be continued, prose. 
cuted or enforced by or against the Oontral 
Government, or where the undertakings of 
the Company are directed under section 5, to 
vest in an existing Government company or 
become transferred by virtue of the provisions 
of section 6 to a new Government company, 
by or against such Government company. 


5. Power of Central Government to 
direct vesting of the undertakings of tha 
Company in an existing Government com. 
pany. — (1) Notwithstanding anything con- 
tained in sections 3 and 4, and subject to the 
provisions of section 6, the Central Govern. 
ment may, if it is satisfied that an existing 
Government company is willing to comply, or 
has complied, with such terms and conditions 
ag that Government may think fit to impose, 
direct, by notification, thai the undertakings 
of the Company, and the right, title and in- 
terest of the Company in relation to its under. 
takings which have vested in the Central 
Government under section 3, shall, instead of 
continuing to vest in the Central Government, 
vest in that existing Government company 
either on the date of publication of the notifi- 
cation or on such earlier or later date (not 
being a date earlier than the appointed day) 
as may be specified in the notification. 


(2) Where the right, title and interest of 
the Oompany in relation to its undertakings 
vest, under gub-seotion (1), in an existing 
Government company, that Government com. 
pany shall, on and from the date of such 
vesting be deemed to have become, and until 
the transfer of the undertakings by virtue of 
the provisions of section 6, to a new Govern. 
ment company, be deemed to bs, the owner in 
relation to such undertakings and the rights 
and liabilities of the Central Government in 
relation to such undertakings shall, on and 
from the date of such vesting, be deemed to 
have become, and until the date of such 
transfer, be deemed to be, the rights and liabi- 
lities, respectively, of that existing Govern. 
ment company. 

6. Transfer of undertakings of the Com. 
pany from an existing Government com- 
pany to a new Government company. — 
(1) Notwithstanding anything contained in seo- 
tions 3 and 4, where the undertakings of the 
Company have been directed, under sub-seo-. 
tion (1) of section 5,to vest in an existing 
Government company, the Central Govern- 
ment may, if it is satisfied that a new Govern. 
ment company is willing to comply, or has 
complied with such terms and conditions ag 
that Government may think fit to imposa; 
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declare, by notification, that the undertakings 
of the Company be transferred to that new 
Government company; and on the issue of 
such declaration, the right, title and interest 
of the Company in relation to its under- 
takings, which had been directed under sub- 
section (1) of section 5 to vest in an existing 
Government company, shall, instead of- con- 
tinuing to vest in that existing Government 
company, vest in that new Government com- 
pany with effect from the date on which such 
declaration is made. 

(2) Where the right, title and interest of 
the existing Government company in relation 
to the undertakings of the Company vest 
under sub-section (1) in a new Government 
Gompany, that new Government company 
shall, on and from the date of such vesting, 
be deemed to have become the owner in 
relation to sueh undertakings and the rights 
and liabllities of tha existing Government 
company in relation to such undertakings 
shall, on and from the date of such vesting, 
be deemed to have become the rights and 
lisbilities, respectively, of that new Govern- 
ment company. 


7. Company to be liable for certain 
prior liabilities. — (1) Every liability of 
the Company in respect of any` period prior 
to the appointed day, shall be the liability of 
the Company and shall be enforceable against 
it, and not against the Central Government, 
or where the undertakings of the Company 
vest in an existing, or a new, Government 
company, against such Goveznment company. 


(2) For the removal of doubts, it is hereby 
declared that 

(a) save as otherwise expressly provided in 
this Act, no liability of the Company in rela- 
tion to its undertakings, in respect of any 
period prior to the appointed day, shall be 
enforceable againat the Central Government, 
or where the undertakings of the Company 
vest in an existing, or a new, Government 
company, against such Government company: 


(b) no award, decree or order of any court, 
tribunal or other authority in relation to the 
undertakings of the Company. passed after the 
appointed day in respeat of any matter, claim 
or dispute, which arose before that day, shall 
be enforceable against the Central Govern. 
ment, or where the undertakings of the 
Company vest in an existing: or a new, 
Government company, against such Govern- 
ment company; 

(o) no liability incurred by the Company 
before the appointed day for the contraven. 
tion of any provision of law for the time 
being in force ghall be enforceable against the 
Central Government, or where the under- 
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takings of the Company vest in an exiating, 
or a new, Government company, against suck 
Government company. 


CHAPTER III 
PAYMENT OF AMOUNTS 


8. Payment of amount. — (1) For the 
transfer to, and vesting in, the Central Gov- 
ernment, under section 3, of the undertakings 
of the Oompany, and the right, title and. 
interest of the Company in relation to such 
undertakings, there shall be given by the 
Central Government to the Company in cask 
and in the manner specified in Chapter VI, 
an amount of rupees ten crores and four 
lakhs, 


(2) For the removal of doubts, itis hereby: 
declared that the liabilities of the Company. 
in relation to its undertakings, shall be met, 
in accordance with the rights and interests of 
the creditors of the Company, from the amount: 
due to the Company under sub-section (1). 


9. Payment of further amount,—(1) For 
the deprivation of tha Company of the 
management of the undertakings owned by it, 
there shall be given, by the Central Govern- 
ment, to the Company, in addition to the 
amount specified in section 8, an amount: 
computed at the rate of ten thousand rupees 
per annum for the period commencing on the 
date on which the management of the under- 
takings of the Company was taken over in 
pursuance of the order made by the Central 
Government under section 18AA of the Indus- 
tries (Development and Regulation) Ast, 1951). 
and ending on the appointed day. 


(2) The amount specified in section 8, and 
the amount computed in accordance with the 
provisions of sub.section (1), shall carry 
simple interest at the rate of four per cent.. 
per annum for the period commencing on the 
appointed day and ending on the date om 
which payment of such amount is made by 
the Central Government to the Oommiasioner. 


(3) The amounts determined in accordance: 
with the provisions of sub.seotiong (1) and (2) 
shall be given to the Company in addition to 
the amount specified in section 8. 


CHAPTER IY 
MANAGEMENT, ETO., OF THE UNDERTAKINGS: 
OF TEN COMPANY 


40. Management, eto, of the undertak- 
ings of the Company. — (1) The generad 
superintendence, direction, control and manago. 
ment of the affairs and business of the under. 
takings owned by the Company, the right, 
title and interest in relation to which have 
vested in the Central Government undor 860 
tion 3, ghall.— 


1980 


(a) where a direction has been made by 
the Central Government under sub-section (1) 
of section 5, vest, on and from the date 
specified in such direction, in the existing 
Government company specified therein; or 


(b) where a declaration has been made 
under sub-section (1) of section 6, vest, on 
and from ths date of such declaration, in the 
new Government company specified therein; 
or 

(o) where no direction referred to in 
clause (a) or declaration referred to in 
Clauge (b) has been made, vest, on and from 
the appointed day, in one or more Custodians 
appointed by the Central Government under 
sub-gestion (2), 
and thereupon the existing, or new, Govern- 
ment company or the Custodian or Custodians 
80 appointed, as the cage may be, shall be 
entitled to exercise, to the exclusion of all 
other pargons, all such powers and do all such 
things as the Company is authorised to exer. 
cise and do in relation to the undertakings 
owned by it. 


(2) The Central Government may appoint 
one or more individuals or a Government 
company as the Custodian or Custodians of 
the undertakings of the Company in relation 
to which no direction hag been made by it 
under sub.section (1) of section 5 or no decla- 
ration hag been made by it under sub.gec. 
tion (1) of section 6, and the Oustodian or 
Custodians so appointed shall receive, from 
the fonds of tha undertakings, such remune. 
ration as may be specified by the Central 
Government. 


(3) The Custodian or Custodians of the 
undertakings of the Company shall maintain 
an account of the undertakings of the Company 
in such form and manner and under such 
conditions as may be prescribed, and the pro- 
visions of the Companies Act, 1956, shall 
apply to the audit of the accounts so main. 
tained as they apply to the audit of the 
accounts of a company. 


44. Duty of persons in charge of 
management of the undertakings of the 
Company to deliver all assets, atc.—(1) On 
the vesting of the management of the under- 
takings of the Company in an existing, or & 
new, Government company or on the appoint. 
ment of a Custodian or Oustodians all persons 
in charge of tha management of the under. 
takinga of the Company immediately before 
such vesting or appointment shall be bound 
to deliver to such Government company, or 
the Custodian or Oustodians, as the case may 
be, all assets, books of account, registers and 
other documents in their custody relating to 
the undertakings of the Company. 
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(2) The Central Government may issue 
such directiong as it may deem desirable in 
the circumetances of the casa to the existing, 
or new, Government company or the Custo. 
dian or Oustodians, and such Government 
company, Custodian or Oustodians may also, 
if it ig considered necessary so to do, apply 
to the Central Government at any time for 
instructions as to the manner in which the 
management of the undertakings of the Com. 
pany shall be conducted ox in relation to any 
other matter arising in the course of such 
management, 


s 

12. Duty of persons to account for 
assets, etc., in their possession. — {1) Any 
person who has, on the appointed day, in hig 
possession or under his control, any assets, 
books, documents or other papers relating to 
any undertaking owned by the Company, 
which hag vested in the Central Government 
or in an existing, or a new, Government 
Gompany under this Act, and which belongs 
to the Company, or would have go belonged, 
if the undertakings owned by the Company 
had not vested in the Central Government or 
such Government company, shall be liable to 
account for the said assets, books, documenta 
and other papers to the Central Government 
or the Government company and shall deliver 
them up to the Central Government or such 
Gevernment company or to such person or 
body of persons as the Central Government 
or the Government company may specify in 
this behalf. 

(2) The Central Government may take or 
cause to be taken all necessary steph for seour. 
ing possession of the undertakings of the 
Company which have vested in it under 
section 3. 

(3) The Company shall, within sueh period 
ag the Central Government may allow in this 
behalf, furnish to that Government & com. 
plete inventory of all its property and asseta, 
agon the appointed day, pertaining to the 
undertakings which have vested in the 
Central Government under‘section 3, and, for 
this purpose, the Central Government or the 
existing, or naw, Government company shall 
afford to the Company all reasonable faci. 
lities. 

CHAPTER V 


PROVISIONS RELATING TO THE 
EMPLOYEES OF THE Company 


48. Continuance of employees. — (1) 
Every employee of the Company in connec. 
tion with any undertaking owned by it, shall 
become, on and from the appointed day, an 
employee of the Central Governmant, and 
where such undertaking is vested in an 
existing, or a new, Government company 
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under this Act, become, on and from the date 
of such vesting in such Government company, 
an employee thereof and shall hold office or 
service under the Gentral Government or the 
existing. or new, Government company, as 
the oase may be, with thea same rights and 
privileges as to pension, gratuity and other 
matters as would have been admissible to 
him if there had been no such vesting and 
shall continue to do so unless and until his 
employment under the Central Government 
or the existing. or new, Government com- 
pany, a3 the cage may be, is duly terminated 
or until his remuneration and other conditions 
of service are duly altered by the Central 
Government or the existing, or new, Govern. 
ment Gompany, as the cage may be. 


(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the time being in force, the 
transfer of the services of any officer or other 
person employed in any undertakings owned 
by the Company to the Central Government 
or the existing, or new, Government company 
shall not entitle such officer or other employee 
to any compensation under this Act or any 
other law for the time being in force and no 
such claim shall ba entertained by any court, 
tribunal or other authority. 


‘4%, Provident fund and other funds, — 
(1) Where the Company has established a 
provident fund, superannuation fund welfare 
fund or other fund for the benefit of persons 
employed in any of the undertakings owned 
by it, the monieg relatable to the employees, 
whose services have become transferred by 
or under thig Act to the Oentral Government 
or an existing, or a new, Government company 
shall, out of the monies standing, on the 
appointed day, to the credit of such provident 
fund, superannuation fund, welfare fund or 
other funds, stand transferred to, and shall 
vest in, the Central Government or the 
Government company, as the cage may be. 


(2) The monies which stand transferred 
under sub-section (1) to the Central Govern. 
mentor the existing, or new, Government 
company, as the case may be, shall be dealt 
with by that Government or the Government 
company in guch manner as may be pre- 
soribed. 


CHAPTER VI 
OOMMISSIONER OF PAYMENTS 


15. Appointment of Commissioner of 
Payments. — (1) The Central Government 
shall, for the purpose of disbursing the 
amounts payable under sections 8 and 9 to 
the Company. by notification, appoint a Oom- 
missioner of Payments. 
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(2) The Central Government may appoint 
such other persons as if may think fit to assist 
the Commissioner and thereupom the Oom- 
missioner may authosise one or more of such 
persons also to exercise all or any of the 
powers exercisable by him under this Act and 
different persons may be authorised to exercise 
different powers. 


(3) Any person authorised by the Commis. 
sioner to exercise any of the powers exer. 
cisable by the Commissioner may exercisa 
those powers in the same manner and with 
the same effect as if they have been conferred 
on that person directly by thig Act and not by 
way of authorisation. 


(4) The salaries and allowances of the 
Commissioner and other persons appointed 
under this gection shall be defrayed out of 
the Oonsolidated Fund of India. 

46. Payment by the Central Govern. 
ment to the Commissioner. — (1) The 
Central Government shall, within thirty daya 
from the gpecified date, pay, in cash, to the 
Commissioner, for payment to the Company— 

(a) an amount equal to that specified in 
section 8; 


(b) a further amount equal to the amount 
payable to the Company under section 9. 

(2) A deposit account shall be opened by 
the Central Government in favour of the 
Commissioner, in the Public Account of India, 
and every smount paid under this Act to tha 
Commissioner shall be deposited by him to 
the credit of the said deposit account and the 
said deposit account shall be opsrated by the 
Commissioner. 

(3) Records shall be maintained by the 
Commissioner in respect of the undertakings 
of the Company in relation to which payment 
hag been made to him under this Act. 

(4) Interest accruing on the amounts stand. 
ing to the credit of the deposit account ‘re. 
ferred to in sub-section (2) shall enure to the 
benefit of the Company. 


47. Cartain powers of the Central Gov. 
ernment or Government company. — (1) 
The Central Government or the existing, or 
new, Government company, as the case may 
be, shall bea, entitled to raceive up to the 
specified date, to tha exclusion of all other 
persons, any money due to the Company, in 
relation to any of the undertakings owned by 
it which have vested in the Central Govern. 
ment or such Government company, and 
realised after the appointed day, notwith. 
standing that the realisation pertains to s 
period to the appointed day. 

(2) The Oentral Government or the exist- 
ing, or new, Government company, as the 
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cage may be, may make a claim to the Oom- 
missioner with regard to every payment 
made by that Government or Government 
company, after the appointed day, for dis- 
charging any liability of the Company in 
respect of any of the undertakings owned by 
it, in relation fo any period prior to the 
appointed day; and every guch claim shall 
have priority in accordance with tha priori- 
ties attaching under this Act, to the matter in 
relation to which such liability has been dis. 
Charged by the Central Government or the 
Government company. 

(3) Save as otherwise provided in this Act, 
the liabilities of tha Company in relation to 
any of the undertakings owned by it, in 
respect of any transaction prior to the ap. 
pointed day, which have not been discharged 
on or before the specified date, shall be the 
Habilities of the Company. 


48. Claims to be made to the Commis. 
sioner.— Every person having a claim against 
the Company with regard to any of the 
matters specified in the Schedule, pertaining 
to any undertaking owned by it, shall prefer 
such claim bafore the Commissioner within 
thirty days from the specified date : 


Provided that if the Commissioner is satig- 
fied that the claimant was prevented by 
sufficient causa from preferring the claim 
within the said period of thirty days, he may 
entertain the claim within a further period of 
thirty days, but not thereafter, 


49. Priority of claims. — The olaimg 
made under gection 18 shall have priorities 
in accordance with the following principles, 
namely :— 

(a) Ostegory I shall have precedence over 
all other categories and Osategory II shall 
have precedence over Category III and go on; 

(b) the claims specified in each of the cate- 
gories shall rank equally and be paid in full, 
but, if the amount is insufficient to meet such 
Glaimg in full, they shall abate in equal pro. 
portions and be paid accordingly; and 

(o) the question of discharging any liability 
with regard to a matter specified in a lower 
category shall arise only if a surplus is left 
after meeting all the liabilities specified in 
the immediately higher category. 


20. Examination of claims. — (1) On 
receipt of the claims made under section 18, 
the Commissioner shall arrange the claims in 
the order of priorities specified in the Sehe- 
dule and examine the same in accordance 
- with such order, 

(2) If, on examination of the aiaims, the 
Commiesionsr is of opinion that the amount 
paid to him under this Act is not sufficient to 
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meet the liabilities specified in any lowor 
category, he shall not be required to examine 
any claim in respect of such lower category. 

24. Admission or rejection of claims. — 
(1) After examining the claims with refer- 
ence to the priorities set out in the Schedule, 
the Commissioner shall fix a dats on or 
before which every claimant ghall file the 
proof of his claim. é 

(2) Not less than-fourteen days’ notice of 
the date go fixed shall be given by edvertise- 
ment in one issue of any daily newspaper in 
the English language having circulation in 
the major part of the country and one isgue 
of any daily newspaper in such regional 
language ag the Commissioner may consider 
suitable, and every such notice shall call upon 
the claimant to file the proof of his claim with 
the Oommigsioner within the period specified 
in the advertisement. 

(3) Every claimant who fails to file the 
proof of his claim within the period specified 
by the Commissioner shall be excluded from 
the disbursement made by the Commiasioner. 

(4) The Commissioner shall, after such 
investigation as may, in hia opinion, be neces. 
sary and after giving the Company an oppor- 
tunity of refuting the claim and after giving 
the claimant a reasonable opportunity of being 
heard, by order in writing, admit or reject 
the claim in whole or in part. 

(5) Tha Commissioner shell havea the 
power to regulate hig own procedure in all 
matters arising out of the discharge of his 
functions, including the place or places sb 
which he may hold hig sitting and shall, for 
the purpose of making any investigation under 
this Act, have the same powers as ara vested 
in a Civil court under the Code of Civil Proge- 
dure, 1908, while trying a suit, in ragpeat of 
the following matters, namely :— 

(a) the summoning and enforcing the atten. 
dance of any witness and examining him on 
oath; 

(b) the discovery and production of any 
document or other material object producible 
as evidence; 

(a) the reception of evidence on affidavits; 

(d) the issuing of any commission for the 
examination of witnesses, 

(6) Any investigation before the Commis. 
sioner shall be deemed to be a judizial pro- 
seceding within the meaning of sections 193 
and 228 of the Indian Penal Code and the 
Commissioner shall be deemed to bo a civil 
court for the purposes of section 195 and 
Chapter XX VI of the Code of Criminal Proce- 
dure, 1973. 

(7) A claimant who is dissatisfied with the 
decision of the Commigsioner may reefer an 
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appeal against such decision to the High Oourt 
within the local limits of whose jurisdiction 
tho registered office of the Company is situated: 

Provided that where a person who is a 
Judge of a High.Court is appointed to be the 
Commissioner, such appaal shall be heard and 
disposed of by not legs than two Judges of 
that High Oourt. 

23, Disbursement of money by the Com. 
missioner, — After admitting a claim under 
this Act, the amount due in respect of such 
claim shail be paid by the Commissioner to 
the person or persons to whom such amount is 
due and on such payment, the liability of the 
Company in respect of any claim relating to 
the undertakings owned by it shall stand 
discharged. 

23. Disbursement of amounts to the 
Company. — (1) If out of the monies paid to 
him in relation to any undertaking owned by 
the Company thera is a balance left after 
meeting the liabilities ag specified in the 
‘Schedule, the Commissioner ghall disburse 
such balance to the Company. 


(2) Where the possession of any machinery, 
‘equipment or other property has vested in the 
Oentral Government or any existing, or new, 
Government company under this Act. but 
such machinery, equipment or other property 
does not belong to the Company, it ghall be 
lawfal for the Central Government oz, as tha 
Gase may be, the existing, or new, Govern. 
ment company, to continue to possess such 
machinery or equipment or other property on 
the game terms and conditions under which 
they were possessed by the Company, imme. 
diately before the appointed day. 

9%, Undisbursed or unclaimed amount 
to be deposited with the general revenue 
account.—Any money paid to the Commis. 
sioner which remains undigbursed or unclaim. 
ed on the date immediately praceding the date 
on which the office of the Commissioner is 
finally wound up, shall be transferred by the 
Commissioner, before hig office is finally 
wound up, to the general revenue account of 
the Central Government; but a claim to any 
money go transferred may be preferred to the 
Central Government by the person entitled to 
such payment and shall be dealé with as if 
auch transfer had noi been mada: and the 
order, if any, for payment of the claim being 
treated as an order for the refund of reye- 
nue, 

CHAPTER VII 
MrscBLLANROUS 

95, Act to hava overriding effect.— The 
- provisions of this Act shall have effect not- 
withstanding anything inconsistent therewith 
contained in any other law for the time being 
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in force or in any instrument having effect 
by virtue of any law, other than this Act, or - 
in any decree or order of any court, tribunal 
or other authority. 

26. Assumption of liability.—(1) Where 
any liability of the Company arising out of’ 
any item specified in any category in Part I 


. of the Schedule ig not discharged fully by the 


Commissioner out of the ainounts paid to him 
ander this Act, the Commissioner shall inti. . 
mate in writing to the Central Government the 
extent of the liability which remains undis- 
charged and that liability ghall be assumed by 
the Central Government. 


(2) The Oentral Government may, by 
order, direct thé existing, or new, Govern. 
ment company ia which the undertakings of 
the Company become vested by virtue of any 
direction made under sub-section (1) of seation 
5 or declaration made under sub-section (1) of 
section 6, to fake over the liability assumed 
by the Oentral Government under sub-section 
(1), and on receipt of such direction, it shall 
be the duty of such existing, or new, Govern- 
ment company to dissharge such liability. 

27, Management to continue to vest in 
the Custodian until alternative arrange. 
ments have been made, — Notwithstanding 
the vesting under this Act of the undertakings 
of the Company in the Central Government 
or an existing, or a new, Government com. 
pany, — 

(a) the Oustodian who has been managing 
the affairs of such undertaking before the 
date on which the undertaking had so vested 
shall, until alternative arrangements hava 
been made by the Central Government or, ag 
the c3se may be, such Government company, 
for the management of such undertakings 
continue to manage the affairs of the under. 
takings. as if tae Oustodian had been authoris. 
ed by the Central Government or. as the case 
may be, such Govern ment company, to manage 
such undertakings; 

(b) the Custodian or any person authorised 
by him for this purpose shall; until alterna. 
tive arrangements have been made by tha 
Central Government or, as the case may be, 
such Government company, continue to be 
authorised to operata, in relation to the under- 
takings of the Company, say account of such 
undertakings in any bank as if the Custodian 
or the person authorised by him had been 
authorised by the Central Government or such 
Government company to operate such account , 


28. Contracts to caass to hava effect — 
unless ratified by ths Gentral Government ` 
or the Government compauy.—Every con. 
tract anterad into by the Company in relation 
to any of the undertakings owned by it, which 


4980 = 
has: Seale: ia the Central Government under 
section, 3; for any service, gale or supply and 
in “fords - immediately before the appointed 
day, ‘shall, on and from the expiry of a period 
of one hundred and eighty days from the 
‘appointed day, cease to have effect unless 
euch contract is, before the expiry of that 
period, ratified, in writing, by the Central 
_ Government, or the existing, or new, Govern- 
. ment company, in which such undertakings 
have been vested under this Act, and in rati- 
fying such contract the Central Government 
or such Government company may make such 
alteration or modification therein as it may 
think fit: 

Provided that the Central‘ Government or 
such Government company ghall not omit to 
gatify a contract and ghall not make any 
alteration or modification in a comtract— 

(a) unless it ia satisfied that auch contract 
is unduly onerous or hag been entered into in 
bad faith or is detrimental to the interests of 
the Central Government or guch Government 
Sompany; and 

(b) except after giving the parties to the 
‘contract a reasonable opportunity of being 
heard and exeept after recording in writing 
its reasons for refusal to ratify the contract 
or for! making any alteration or modification 
therein.’ 

29, Penalties.—Any person who.— 


(a) having in his possession, cuatody or 
control any property forming part of the 
undertakings owned by the Company, wrong. 
fully withholds guch property from the Cen. 
tral Government or the Government company; 


(b) wrongfully obtains possession of, or re. 
tains, any property forming part of, the 
undertakings owned by the Company; or 

(e) wilfully withholds or fails to furnish to 
the Central Government or the existing. or 
new, Government company or any person or 
body of persons specified by that Government 
or such Government company, as the cage 
may ba, any document relating to the under. 
takings owned by the Company, which may 
be in his possession, custody or control: or 

(d) fails to deliver to the Central Govern. 
ment or the existing, or new, Government 
company or any person or body ef persons 
specified in that Government or Goverament 
company, any assets, books of secount, registers 
or other documents in his possession, custody 
or control relating to the undertakings owned 
py the Company; or 

(e) wrongfully removes or destroys any 
property forming part of the undertakings 

. owned by the Company or prefers any claim 
under this Aet which he knows or has reagon 
to believe to be falae or greasly inaceurate, 
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shall be punishable with imprisonment for a 
term which may extend to two years and also 
with fine which may extend to ten thousand 
rupees. 

30. Offences by Companies.— (1) Where 
an offence under this Act has been committed 
by a company, every person who, gt the time 
the offence was committed, was in charge of, 
aud was responsible to, the company for the 
conduct of the business of the company, ag 
well as the company, shall be deemed to ba 
guilty of the offence and shall be liable to ba 
proceeded against and punished accordingly : 

Provided that nothing contained in this 
sub-section shall render any such person liable 
to any punishment, if ha proves thet the 
offence was committed without his knowledge 
or that he had exerciged all dua diligence te 
prevent the commission of auch offense. 

(2) Notwithatanding anything contained in 
sub.section (1), where any offence under this 
Act haa been committed by & company and it 
is proved that the offence has been committed 
with the coxsent or connivance of, or is attri- 
butable to any neglect on the part of, any 
director, mamager, secretary or other’ officer 
of the eompany, such director, manager 
secretary or other officer shall be deemed te 
be guilty of that offence and shall be liable to 
be proceaded against and punished ae. 

cordingly. 

Explanation. — For the purposes of this 
section — 

(a) ‘‘company” means any body corporate 
and includes a firm or other association of 
individuals; aud 

(b) “direotor”’, in relation to a firm, mesna 
a parteor iz the firm. 

84. Protection of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the Central 
Governmeni or any officer of that Government 
or the existing, or new, Government company 
in which the undertakings of the Oompany 
have vested under this Act or other person 
authorised by that Government or Govern- 
ment company for anything which is in good 
faith done or intended to be done under this 
Act. 

(2) No sait or other legal proceeding shall 
lie against the Central Government or any of 
itg offiesrs or other employees or the existing, 
or new, Government company aforesaid or 
any officer or other person authorised by that 
Company fer any damage caused or likely to 
be caused by anything which is in good faith 
done or intended to be done under tkis Act. 

32. Delegation of powers.—(1) The Cen.. 
tral Gevernmesnt may, by notification, direct 
that all ex any of the pewers exercisable by it 
wader this Aet, other than the powers gen. 
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ferred by this section and sections 33 and 34, 
may siso be exercised by such person or per- 
gons as may be apecified in the notification. 

(2) Whenever any delegation of power is 
mada under sub-section (1), the person to 
whom such power has been delegated shall 
act under the direction; control and super- 
vision of the Central Government. 

83. Power to make rules. — (1) The 
Cextral Government may, by notification, 
make rules for carrying out the provisions of 
this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters, namely :— 

(a) the time within which, and the manner 
in which, an intimation referred to in sub. 
section (3) of section 4 shall be given; 

(b) the form and manner in which and the 
conditions under whieh accounts ghall be 
maintained by the Custodian or Custodiansg, as 
required by gub.seation (3) of section 10; 

(c) the manner in which the monies in 
any provident fund or other fund, referred 
to in gub-geotion (2) of section 14, shall be 
dealt with; 

(d) any other matter which is required to 
be, or may be, prescribed. 

(3) Every rule mede by the Central Gov. 
ernment under this Act shall be laid, as soon 
as may be after if is made, before eack House 
of Parliament, while it isin session, for x 
total period of thirty days which may be 
comprised in one session or in fwoor more 
sucosesive aessiong, and if, before the sxpiry 
of the session immediately following the 
seagion or tha successive segsiona sforessid, 
both Houses agraa in making any moedifien. 
tion in the rule or both Houses agree thai 
the rule should not ba made, the rule shall 
thereafter havo effect only ia such modified 
form or be of no effact, aa the case mey bo; 
so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously dore under 
that rule, 

34. Power to remoye difficulties. — Ii 
aby difficulty arises in giving effect to the 
provisions of this Act, the Central Govern. 
mont may, by order. not Inconsistent with 
the provisions of this Act, remove tha diffi- 
eulty : 

Provided that no such order ghell be made 
after the expiry of a period of two years from 
the appointed day. 

36. Repeal and saving.—(1) The National 
Company Limited (Acquisition and Transfer 
of Undertakings) Ordinanee, 1980, ig horeby 
repealed. 


The Appropriation (No. 3) Act, 1980 


A i. Be 


(2) Notwithstanding such repeal, anything 
dons or any action taken under the Ordinance 
s0 repealed shall be deemed to have beem 
done or taken under the corresponding provi- 
sions of this Act. 


THE SCHEDULE 
(See sections 18; 20, 21, 23 and 26) 
ORDER OF PRIORITIES 
Part I 
Category I — 

Employees dues on secount of unpaid 
salaries, wages, provident fund, Employees’ 
State Insurance contribution or premium. 
relating to Life Insurance Corporation of 
India and any other amounts due to em- 
ployees, in respect of any period whether 
before or efter the management of the under. 
taking of the Company had been taken over 
by the Central Government, 


Category II— 


Secured loans obtained by the Company: 
from nationalisad banks and public financial 
institutions during sny period whether before- 
or after the management of the undertaking: 
of the Company had been taken over by the 
Central Government. 


Category [II— 

Amounts due to trade and other creditore 
in relation to any transaction which took 
place during the post-take-over management: 
peried. 

Part II 
Category IV— 

Revenue, taxes, Gcesges, rates or other dues: 
to the Central Government. State Govern- 
ment and local authorities or State Hlactri- 
city Board for the pre.take-oyer méanage- 
ment period. 


Category Y— 
Amounts due to trade and other areditore- 


in xelation to any transection which took place 
during the pre.take.over- managament period. 
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{Aot No. 43 of 1980.) 
[31st July 1980]. 


An Act to authorise payment and appropria- 
tion of certain suma from and out of the 
Consolidated Fand of India for the servises 
of the financial year 1990-81. 


[Text of the Act not printed.] 
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THE BRAHMAPUTRA BOARD 
ACT, 1980 
[Aot No. 48 of 1980.]* 
[1st September 1980.] 

än Act to provide for the establishment 
of a Board for the planning and inte- 
grated implementation of measures for 
-tho control of floods and bank erosion 
‘in the Brahmaputra Valley and for 

matters connested therewith. 


Bg it enacted by Parliament in the Thirty- 


frst Year of the Republic of India as 
Yollows :— 

CHAPTER I 

PRELIMINARY 


4. Short title and commencement, — 
(1) This Act may be called the BRAHMA. 
POTRA BOARD ACT, 1980. 

(8) It shall come into force on such date as 
the Central Government may, by notification 
dn the Official Gazette, appoint. 


2. Declaration as to expediency of con. 
‘trol by the Union. — It is hereby declared 
that it is expedient in the public interest 

‘that the Central Government should take 
‘under its Gontrol the regulation and develop. 
ment of the inter-State Brahmaputra river 
alley to the extent hereinafter provided. 


_ 8, Definitions. — In this Act, unlegg the 
ontext otherwise requires,— 


_ (a) “Board” means the Brahmaputra Board 
established under section 4 ; 

(b) "Brahmaputra Valley” means the inter. 
‘Biate Brahmaputra river valley as demarcated 
ander section 11 ; 

(a) Fund” means the Brahmaputra Board 
Hund constituted under gestion 19 ; 

(a) Master Plan” means the Master Plan 
‘for the control of floods, bank erosion and 
improvement of drainage in the Brahmaputra 
Valley prepared under B. 12 and includes, 
whore it is prepared in parts, each guch part ; 

(a) "member” means a member of the 
Board ; 

(£) “prescribed” means prescribed by rules 
‘mado under thig Act ; 

(g) “regulations” means regulations made 
by the Board under this Act ; 

(h) “rules” means rules made by the Cen- 
tral Government under this Act ; 

(i) "State Government”, in relation to a 
Union territory, means the administrator 

i+] Received the assent of the President on 

1-9-1980 Act published in ar of pee 
3-9-1980, Part II-S. 1, Ezt, P. 419, 
For Paar ps of Objects and Reasons, see 


Gaz. of India ; 1.7.1980, Part II-S. 2, Ext., 
P. 882, 
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thereof appointed under article 239 of the 
Constitution. 


CHAPTER H 
ESTABLISHMENT OF 94E BOARD 

4, Establishment and incorporation of 
the Brahmaputra Board. — (1) With effeat 
from such date asthe Central Government 
may, by notification in the Official Gazetta, 
appoint in this behalf, there shall be estab. 
lished for the purposes of this Ach a Board, to 
be called tha Brabmapuira Board. 

(2) The Board shall be a body corporate by 
the name aforessid, having perpetual succes. 
gion end a common seal with power, subject 
to the provisions of this Act, to acquire, hold 
and dispose of pyoperty, both movable and 
immovable, and to contract and shall by the 
said name sue and be gued. 

(3) The Board shall consist of the following 
members, namely :— 

a) a Ohaixrmen and 2 Vice-Chairman to ba 
appointed by the Oentral Government ; 

(b) the General Manager of the Board and, 
the Financial Adviser to the Board, ex officio ; 

(c) a member each to represent respectively 
the Government of Assam, Meghalaya, Naga- 
land, Manipur and Tripura and the Adminis. 
trations of Arnnachal Pradesh and Mixzorana, 
and the North-Eastern Council constituted 
under section 3 of tha North.Mastozn Council 
Act, 1971, to be appointed by tho Contral 
Government ; 

(d) a member each to represent respec. 
tively the Ministries of tho Central Govern- 
ment dealing with agriculture, irrigation, 
finance, power and trangport to be appointed 
by the Central Government ; 

(o) a member each to represent respec- 
tively the Central Water Oommission, the 
Central Electricity Authority, the Geological 
Survey of India, the India Meteorological 
Department, to bs appointed by the Central 
Government, 

(4) If any member, for infirmity or’ other. 
wise: is incapable of carrying out his duties 
or is absent on leave otherwise than in 
circumstances not involving the vacation of 
his appointment, the Oentral Government 
may appoint another persen te ach in his 
place. 

(5) Any officer of the Central Government, 
not being a member of the Board, if deputed. 
by that Government in this behalf, shall have 
the sight to attend the meetings of the Board 
and take part in the proceedings thereof, but 
shall not be entitled to vote, 

(6) The Board may associate with itself, in 
such manner and for such purposes ad may be 
determined by regulations, any person whose 
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assistance or advice it may desire in comply- 
ing with any of the provisions of this Act and 
& person so associated shall have the right te 
take part in the discussions of the Board 
relevant to the purpose for which he has been 
‘associated, but shall not be entitled to vote. 

(7) No act or proceeding of the Board shall 
be invalidated merely by reason of — 

(a) any vacancy in, or any defect in the 
constitution of the Board: or 

(b) any defect in the appointment of a 
person acting as a member of the Board; or 

(c) any irregularity in the procedure of 
the Board not affecting the merits of the 
case. 

(8) Subject to any rules made under this 
Act. the Board may constitute a Standing 
Committee consisting of the General Manager 
of the Board, Financial Adviser to the Board 
and three other members of the Board. 


(9) The Standing Committee constituted 
` under sub-section (8) shall porform, exercise 
and discharge such of the funetions: powers 
and duties of the Board as may be prescribed 
or as may be delegated to it by the Board. 


"B. Conditions of servica of members, — 
Fhe term of office of the members (other than 
the ex officio members) and ether conditions 
of service of the members shall be such as 
may be preséribed. 


6. Powers of Chairman and VWisa-Chair- 
man, — (1) The Chairman shall, in addition 
to presiding over the meetings of the Board, 
exorcise and discharge such powers and duties 
of the Board as may be delegated to him by 
the Board and such other pewers and dutiog 
as may be prescribed. 

(2) The Vice-Chairman of the Board shall 
exercise and discharge such of the powers 
and duties of the Chairman as may be pre- 
scribed or ag may be delegated to him by the 
Ohairman. 


T. General Manager. — (1) The Central 
Government shall appoint the General Mana. 
ger of the Board. 

(2) The terms and conditions of service of 
the General Manager shall be such as may be 
prescribed. 

(3) Subject to the general superintendence 
and control of the Board and the Chairman of 
the Board, the General Manager shall be the 
Chief Executive Authority of the Board. 

(4) The General Manager shall exercise 
and discharge such of the powers and duties 
of the Ohairman as may be preseribed or as 
may be delegaied to him by the Chairman, 
and such other powers and duties as may be 
pee by rules or determined by regula- 
‘Hons. 
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8, Financial Adviser, — (1) The Centra} 
Govérnment shall appoint the Financial Ad. 
viger to the Board. 

(2) The terms and souditions ef service of 
the Financial Adviser shall be such as map 
be prescribed. 

9. Chief Engineers, Secratary and other 
officers, — (1) The Central Government 
shall appoint— 

(a) two Chief Engineers to assist the Gene. 
ral Managor of the Board; and 

(b) the Secretary to the Board. 


(2) The Board may appoint such other 
officers and eroployees as it considers neces. 
sary for the effieient discharge ef its functione 
under this Act. xpi 

(3) The terms and conditiens of service of 
the Chief Engineers, the Secretary and other 
officers and employees of the Board shall be 
such as may be determined by regulations. 

10. Advisory Committees. — Subject to 
any rules made in this behalf, the Boaré 
may from time to time constituto such Ad. 
visory Committees as may be necessary for 
the efficient discharge of its funetions. 

CHAPTER III. 
Fonorions AND POWERS OF THR BOARD 


44. Limits of the Brahmaputra Valley-— 
(1) As soon as may be after the commence. 
ment of this Aet, the Central Government’ 
shall, by ‘notification in the Offeial Gazette, 
demareate the limits of the Brahmaputra 
Valley for the purposes of this Ast. 

(2) The Board shall perform guch of its 
functions and exercise sueh ef the powers 
within such areas in the Brahmaputra Valley 
as the Central Government may, by notifies. 
tion in the Official Gazette, specify from time 
to time: 

Provided that before issuing any notification 
in respect of any area under this sub-section, 
the Central Government shall consult the 
Government of the State within which such 
ares is situated. 

42. Master Plan for the control of 
floods, eto., in the Brahmaputra Valley.— 
(1) Subject to the other provisions of this Ack 
and the rules, the Board shall carry out 
surveys and investigations in the Beahmapuira. 
Valley and prepare a Master Plan for the 
control of floods and bank erosion and im. 
provement of drainage in the Brahmaputra 
Velley : 

Provided that the Board may prepare the 
Master Plan in parts with reference to 
different areas of the Brahmaputra Valley or 
with reference to different matters relating to 
such areas and may, as often as it considers 
necessary so to do, reviso the Master Plan or 
any part thereof. 
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{2) In preparing the Master Plan, the Board 
shall have regard to the ‘development and 
utilization of the water resources of the 
Brahmaputra Valley for irrigation; hydro 
power, navigation and other beneficial pur- 
poses and shall, as far as possible, indicato ix 
such plan the works and other measures 
which may be undertaken for such develop. 
ment. 

(3) The Master Plan shall be submitted to 
the Central Government ag soon as may he 
after it has been prepared or, as the case 
may be, revised and the Central Government 
shall, after consultation with the State Gov. 
ernments concerned. approve the same subject 
to such modifications as if may deena fit. 


13. Other functions of the Board.—(1) 
The Board ghall also — 


(a) prepare detailed reports and estimates 
in respect of the dams and other projects 
proposed in the Master Plan as approved by the 
Osntral Government and indicate in each case 
the cost attributable to different purposes er 
uges; 

(b) draw up standards and specifieations for 
the construetion, operation amd maintenanga 
of such danas and other projests; 


(c) construct, with the appreval ef the Cen- 
tral Government, multi.purposo dams and 
works connected therewith proposed in the 
Master Plan as approved by the Oeniral Gov. 
ernment and maintain and eperate auch dams 
and worke; 


(d) prepare, in consultation with the State 
Governments ccnserned, a phased programma 
for the construction by the State Governments 
of all dams and other projeeis proposed in the 
Master Plan ag approved by the Central Gov- 
ernment other than those referred to in 
Clause (0); 

(e) perform any other funetien which may 
be prescribed for the proper implementation 
of this Act 

(£) perform suek other functieng as are sup- 
plemental, incidental or consequential to the 
functions specified in sectien 12 or in clauses 
(a) to (d), er preseribed under clause (o), of 
this sub-seetion. 


(2) Notwithstanding anything contained in 
clange (d) of sub-section (1). the Board may, 
with the prior approval of the Central Gev- 
ernment gonstruet any dam er project referred 
to in that clause if it ig satisfied, having regard 
to the cost of construction. and the expertise 
required for the construction, of any sueh dane 
or project, that it is expedient so to do. 


(3) The Board may maistain and operate 
any dam or projeat referred toin gub-seetion (2) 
for so long as it deems it nessssary go to do. 
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Explanation. — For the purposes of this 
section ‘multi-purpose dam” means a dam 
which is constructed for purposes of flood 
control and for other purposes. 


45. Conditions subject to which the 
Board may perform its functions.— Ths 
performance by the Board of the functions 
specified in, or prescribed under sections 12 
and 13 shall be subject to the following con- 
ditions, namely:— 


(a) no multi-purpose dam referred to in 
clause (a) of sub-section (1) of seation 13 shall 
be constructed by the Board unless the State 
Governments coneerned make available the 
land required for the purpose; 


(b) no dam or project referred to in clause (d) 
of sub-section (1) of section 13 shall be con- 
structed by the Board unless the State Gov. 
ernments concerned make available free of 
eoat the land required for its execution and 
alge wadertake to take over its maintenance 
ex and from the expiry of such poriod after its 
completion as may be specified by the Board; 


(e) no dam or other works shall be under. 
taken by the Board unless ihe State Govern- 
mois concerned agree to provide all such 
assistance as may be required for the construc- 
tion, operation and maintenance thereof; 


(a) such other conditions (including condi. 
tions relating to the sharing by the State 
Governments coneerned of the whole or any 
part of cost of dam or other works construct. 
ed by the Board) as may be specified by 
the Cantral Goverament by general or special 
erder published im the Official Gazette ; 


Provided that before undertaking the con. 


struction of any such dam or other works, the - 


Board shall apprise the State Governments 
concerned of the eost ef construction of, and 
the benefits likely to accrue from, such dam 
or other works and the proportion in which 
the State Governments shall share such cost 
and benefits: 


Provided further thatif the Board and the 
Siste Governments are unable to agres in 
regpoct of the sharing of the sost and benefits 
of amy such dam or other works, the Board 
shall refer tho mattor to the Central Govern. 
ment for decision and the Central Government 
shall decide such meatier after consulting the 
State Governments and the decision of the 
Oenirsl Goverement shall be final. 


15. General powers of the Board. — (1) 
Subject to the provisions of this Ast and tha 
rules, the Board shall have the power fo do 
anything whieh may be necessary or oxpe- 
dient for the purpose of performing its fuma. 
tions under this Agt. 
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(9) Without prejudice to the generality of 
. the provisions of sub-section (1), the Board 
may— 

(a) publish statistics or other information 
sélating to various aspects of flood sontrol, 
bank erosion and drainage in the Brahma. 
putra Valley; 

(b) requira the State Governments concern. 
ed to furnish to it information relating to the 

- measures undertaken by them for the control 
of floods and bank erosion snd improvement 
of drainage in the Brahmaputra Valiey, topo- 
graphical, meteorological and hydrological 
and other yelated data and such other infor- 
mation ag the Board may require for the per- 
formance of its functions ander this Act. 


46. Forwarding of, and consultation 
with vaspact to, plans, etc,, prepared by 
the Beard. — (1) The Board shall forward 
copies of the Master Plan, reports, estimates, 
standards and specifications prepared by it to 
the Central Government and the State Gov. 
ernments concerned. 

(2) The Central Government and the State 
Governments concerned may consult the 
Board with regard to any matters connected 
with, or arising out of, such plan, reports 
astimates or standards and specifications. - 

(3) If, for any reason, a State Government 
considers ii necessary fo execute any project 
for the control of floods and bank erosion and 
drainage work in the Brahmaputra Valley 
and such projeck is notenvisaged in the 
Master Plan or such project is intendad to be 
executed by the State Government in a man. 
ner notin conformity with the Mastery Plan, 
the State Government may consult the Board 
with regard to the execution of the project 
and the Board may make suck recommenda. 
tions as it may deem fit ; 

Provided that nothing contained in this sub. 
section shall be construed eas imposing any 
requirement on any State Government to 
consult the Board with regard to the execu. 
tion of any works which have become urgently 
necessary by reason of any emergency or 
other extraordinary circumstances. 


OHAPTER IV 

CONTROL BY QANTRAL GOVERNMENT ` 
17. Direstions and instructions by Cen- 
tral Government, — (1) The Central Gov. 
ernment may; from time to time, issue to the 
Board such direstiong and instructions a3 it 
may deem necessary for the efficient ad- 
ministration of this Act and the Board shall 

Garry out such directions and instructions. 
(2) In particular and without prejudice to 
. tho generality of the provisions of sub-sec. 
tion (1), the Central Government may, while 
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granting (whether directly or through the 
Bosed and after due appropriation made by 
Parliament by law in that behalf) any finan- 
ciel assistance, by way of loans og grants for 
the execution by any Stata Government of 
any dam or other project referred to in 
clause (d) of sub-section (1) of geation:13 after. 
obtaining the approval of the State Govam- 
ment in this behalf, direct the Board to exar- 
cise all such powers as may be necessary for 
satisfying itself that the works are being 
executed in accordance with the standards 
and specifications isid down therefor by the 
Boaxd. 
OHAPTER V 
PINANGH, ACCOUNTS AND AUDIT 


18. Grants and loans by Central Gov. 
ernment. — The Contyel Government may, 
after due appropriation mede by Parliament 
by law in this behalf, pay to the Board guch 
suma of money aa the Osntral Govesnmant 
may consider necessary. 


49. Constitution of Brahmaputra Board 
Fund. — (1) There shall be constituted a. 
Fund to ba ealled the Brahmeputra Board 
Fund and there shall be credited thereto tha 
sums paid to the Board by tha Central Gov- 
ernment or by any State Government and all 
other sums received by the Board. 

(2) The Fund shall be applied— 

(a) for meeting the salary, allowances and 
other remuneration of the members, officers 
and other eraployees of the Board and other 
administrative expenses of the Board; 

(b) for mesting the expenditure on surveys 
and investigations undertaken by the Board; 

(o) for meeting the cos’ of construction, 
operation and maintenance of projects under- 
taken by the Board; 

(d) for meeting the other expenses of the 
Board in the discharge of its functions under 
this Aot; and 

(e) if any sums are received by the Board 
under sub-section (2) of section 17, for tha 
payment of such sums to the State Govern- 
ments concerned. - 

20. Budget. — The Board shall prepare, 
in such form and atguch time each yoar as 
may be prescribed, its budget for the next 
finangial year, showing the estimated expen- 
diture, the amount of expenditure which any. 
State Government hag undertaken fo pro. 
vide for, and forward the same tothe Oen- 
tral Govarnment. 

914. Annual report. — Tho Board shall 
prepare, in euch form snd at such time each 
year as may be prescribed, its annual report, 
giving a full account of its activities during 
the previous year, and forward copies thereof 
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to the Contzal Government and that Govern. 
ment shall cause the same to be laid before 
each House of Parliament. 


22. Recounts and audit. — The accounts 
of the Board shall be maintained and audited 
in such manner as may, in consultation with 
the Comptroller and Auditor-General of India, 
be prescribed. 


CHAPTER YI 
MIs GBLLANBOUS 

23. Disputes between the Board and the 
State Governments. — (1) If any dispute 
arises between the Board and any State 
Government regarding any matter covered by 
this Act or touching or arising out of it, it 
shall ba referred to the Central Government. 

(2) The Oontral Government shall endea- 
vour to resolve the dispute by negotiations ox 
conciliation in such manner as may bə pre- 
poribad. 

(3) Notwithstanding anything contained in 
sub-section (2), if the Central Government 
considers; whether before initiating action for 
resolving a digpuie by negotiations or can- 
Siliation or at any stage after initiating auch 
action, that the dispute is of sucha nature 
that it is necessary or expedient to refer it to 
arbitration, the Central Government shall, in 
such form and in sugh manner as may be 
prescribed, refer the matter in dispute to an 
arbitrator who shall be sppointed by the 
Chief Justice of India, 

(4) The arbitrator may appoint two or 
More persons as assessors fo assist him in the 
procasdings befors him: 

(5) Tho decision of tha arbitrator shall be 
final and binding on the parties to the dispute 
and shall be given effect to by them. 

(6) Nothing in the Arbitration Aot, 1940 
shall spply to any avblten mad under this 
section. 

24. Removal, etse., of amhara — (1) 
Fhe Oantral Government may remove from 
the Board any member who, in ita opinion, — 

(a) refuses to act, 

(b) has become incapable to set, 

(o) has so abused his office as a member go 
as to render his continuance on the Board de- 
trimental to the interests of the public, ox 

-(d) ig otherwise unsuitable to continue as a 
member, 

(2) The Central Govarnment may suspend 
any member pending an inquiry against him. 

(3) No order of removal under this section 
shall be made unless the member concerned 
hag been given an opportunity to submit his ex- 
planation to the Cantral Government and when 
such order is passed, the seat of the member 
removed shall be declared vacant. 
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(4) A member who has been removed under 
this section shall not be eligible for reapzoint- 
ment as a member or in any capacity under 
the Board. 2 

(5) If the Board fails to carry out its func- 
tions oz directions iasued by the Ceniral 
Government under thig Aci, the Central 
Government shall heve power to recoustitute 
the Board. 


25. Power to enter.—Subject to any rules 
made in this behalf, any officer of the Board 
generally or specially authorised by the Board 
in this behalf, may, at all reasonable times, 
enter upon any land or promises and there do 
such things as may be reasonably necessary 
for the purpose of lawfully carrying out any 
of its worka or of making any sarvey, exam. 
ination or investigation, preliminary or 
incidental to tha exercise of powers or the per- 
formance of the functions by the Board ander 
this Act: 

Provided that no such officer shall enter 
any building or any enclosed court or garden 
attached to a dwelling house, unless with the 
consent of the occupier thereof, without 
previously giving such occupier at laast soven 
ar notice in writing of his intention to 

0 80. 


26. Members, officers and employees of 
the Board to ba publie servants. — All 
members, offiserg and employees of the Board 
shall bo deemed, when acting or purporting to 
act in pursuance of any of the provisions of 
this Act, to bea public servants within the 
meaning of nies 21 of tko Indian Panel 
Code. 


27. Protestion of action taken in geod 
faith. — (1) No suit, prosesution or other 
legal procasdings shall lio against the Govern. 
mont or any officer of the Government or any 
member, officor ox employee of the Board for 
snything which is in good faith done or 
intended to ba dome under this Act or the: 
rules or regulations. 


(2) No suit or other legal proceedings shall 
lie against the Board for any damage csused, 
or likely to be caused by anything ir good 
faith done or purported to be dome under this 
Act or the rules or regulations, and in parti- 
cular, it shall not be the respousibility of the 
Board to provide for relief measures necsasita. 
ted by floods or by breaches zad failure of 
works, 


28. Power to make rules. — (1) The 
Central Government may, by notification in 
the Official Gazette, make rules to Garry out 
the purposes of this Act. 


(2) Without prejudies te the generality of 
the feregeiag pewor, evel rules may provide 
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for all or any of the following matters, 
namely: _ 


(a) the matters with respect to tha Ae 


committee of the Board referred to in gub- 5 


sections (8) and (9) of section 4; 


(b) the term of office of members (other 
than the ex officio members) and other con- 
ditions of service of the members, of the 
Board under section 5; 

(a) the powers and duties of the Chairman 
_ and Vice-Chairman under seotion 6; 


(a) the terms and conditions of service and 
the powers and duties of the General Manager 
under section 7; 

` (e) the terms and conditions of service of 
the, Financial Adviser under section 8; 


(i the conditions and restrictions with reg- 
pect to carrying out surveys and investigations 
and preparation of a Master Plan under sub- 
section (1) of section 12 and other matters 
relating thereto; 

(g) the additional functions of the pou 
under clausa (e) of sub-section (1) of seo- 
tion 13; 

(h) the conditions and restrictions with res. 
pect to the general power of the Board under 
sub-section (1) of section 15 and other matters 
relating thereto ; 


(i) the form in which and the time when, 
_the Board shall prepare its budget under 
section 20 and its annual report under section 
21, and the manner in which the accounts of 
the-Board shall ba maintained and audited 
under section 22; 


(ji) the manner in which tha Oontral 
Government shall endeavour to resolve, under 
sub.section (2) of section 23, tha disputes 
referred to therein and the form and manner 
in which such disputes may be referred, under 
gub.gestion (3) of that section, to arbitration: 


(k) the conditions and restrictions with res. 
pect to the exercise of the powers to enter 
under section 25 and other matters relating 
therato; 
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(). any other matter which is to be, or may 
be prescribed in respect of which provision is 
to be, or may be, - made hy tules, 


29. Power to make ` pagulations. _ 
(1) The Board may, with the previous, ap. 
proval of the Central Government, by noti- 
fication in the Official Gazatte, make regula. 
tions consistent with this Act and the rules 
generally to carry out the purposes of this Act, 

(2) In particular and without prejudica to 
the generality of the foregoing power, sush 
regulations may provide for all or any of the 
following matters, namely:— 


A. g R. 


(a) the manner in which, and the purposes ` 


for which, the Board may associate with itself 
any person under sub.section (6) of section 4; 


(b) the powers and duties of the General 


. Manager of the Board which may be deter 


mined under sub-section (4) of section 7; 

(o) the terms and conditions of service of 
the Ohief Engineers, the Secretary and other 
officers and employees of the Board under; 
sub-gection (3) of section 9; 

(d) any other matter in respect of whi 
provision is to be or may be made by re. 
gulations. 

80. Rules and regulations to be laid 


t 
4 
5, 
8 


bafore Parliament, — Every rule and every | 


regulation made under this Act shall be 
laid, as soon as may ‘be after it is made, 
before each House of Parliament, while 
it is in session, for a total period of 
thirty days which may be comprised in one, 


session or in two or more successive sessions 


and if, before the expiry of the session im. 
mediately following the session or the succes. 
sive sessions aforesaid, both Houses agree in 


making any modification in the rule or regula. 


tion or both Houses agree that the rule or re. 
gulation should not be made, the rule or re- 
gulation shall thereafter have effect only in 
such modified form or be of no effact, as the 
case may be, so, however, that any such 
modification or annulment shall be without 
prejudice to the validity of anything proviously 
done under that rule or regulation. 


o i END 
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